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INTRODUCTION. 


iVloRAL  ¥rriter8  insiit  (a),  that  a  vendor  is  bound,  in  Jhro 
C(mcienticp,  to  acquaint  a  purchaser  with  the  defects  of 
the  subject  of  the  contract.  Arguments  of  some  force 
have,  however,  been  advanced  in  &vour  of  the  contrary 
doctrine ;  and  our  law  docs  not  entirely  coincide  with  this 
strict  prccq)t  of  morality  (6). 

If  a  person  enter  into  a  contract,  with  full  knowledge 
of  all  the  defects  in  the  estate,  the  question  cannot  arise : 
^cicntia  enim  utrinqtie  par  pares  Jacit  contrahentes  (c). 

So  if,  at  the  time  of  the  contract,  the  vendor  himself  was 
not  aware  of  any  defect  in  the  estate,  it  seems,  that  the 
purchaser  must  take  the  estate  with  all  its  faults ;  and  con^ 
^  elaim  any  compensation  for  them, 

(a)  Cic.  de  OIT.  5. 13.  Grotius  Philos.  vol.  1.  b,  3.  ch.  7* 

^  Jure  Belli  ac  Pacis,  L.  2.  c.  12.  (b)  rtde  infra,  ch.  6. 

>•  9*  PoflTendorf  de  Jure  Natuns  (c)  Orotlui  de  Jare  Belli  ac  Pa. 

elGfotian,  L.  5.  c.  3.  i.  2.  Poffen.  di,  L.  2.  c.  12.  s.  9,  3.     Puflen« 

deif  de  OiT.  L.  1.  e.  15.  s.  3.   Va«  dorf  de  Jure  Natune  et  Gedtiiini, 

ItriosMaainiis. L.  8.  c.  1 1 ;  etvlda  L.  5.  c.  3.  s.  5. 
I^etttenm.  uv.  14.   Palej'iMor. 
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And  even  if  the  purchaser  was,  at  the  time  of  the 
contract,  ignorant  of  the  defects,  and  tlie  vendor  wa^ 
acquainted  with  them,  and  did  not  disclose  them  to  the 
purdiaser ;  yet,  if  they  were  patent^  and  could  have  been 
discovered  by  a  vigilant  man,  no  relief  will  be  granted 
against  the  vendor. 

The  disclosure  of  even  patent  defects  in  the  subject  of 
a  contract,  may  be  allowed  ta  be  a  moral  duty;  but  it 
is  what  the  civilians  term  a  duty  of  imperfect  obligation. 
Vigilantibus,  non  dormientibus  jura  svbveniunt,  is  as 
ancient  maxim  of  our  law,^  and  forms  an  insurmountable 
barrier  against  the  claims  of  an  improvident  purchaser. 

In  this  respect,  equity  follows  the  law.  But  it  har 
been  decided,  that  if  a  vendor,  during  the  treaty,  indus^ 
triously  prevent  the  purchaser  &om  seeing  a  defect  which 
might  otherwise  have  easily  been  daoovered,  he  is  not  en* 
titled  to  the  extraorcKnary  aid  of  s  court  of  equity  r  and 
it  is  conceived,  that  he  could  not  even  sustain  an  actiaii 
against  the  purchaser  for  a  breach  of  the  contract. 

And  if  a  vendor  know  that  there  is  a  latent  diefeet  m 
his  estate,  which  the  purchaser  could  not,  by  any  attention 
idiatever,  possibly  discover,  it  is  not  clear  that  he  is  not 
bound  to  disclose  his  knowledge,  although  the  estate  be 
sold^  expressly  subject  to  all  its  faults  (d). 

By  the  civil  law  vendors  were  bound  to  wart«ii,both 
die  title  and  estate  against  all  defects,  whether  they  wex6^ 
or  were  not  conusant  of  them.  To  prevent,  however,  the 
inconveniences  which  wouH  have  inevitably  resulted  fitM 
this  general  doctrine,  it  was  qualified  by  holding,  that  if 
the  defects  of  the  subject  of  the  contract  were  evident,  or 
the  buyer  might  have  known  them  by  proper  precaution^ 
he  could  not  obtain  any  relief  against  the  vendor. 

The  tvle  of  the  eivil  law  also  was,  ''  simplea:  ammen-^ 

{d)  See  po9i^  cb.  6;^f .  2, 

datio 
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iatio  nan  obligaL**  If  the  seller  merely  made  use  of  those 
opressionsy  which  are  usual  to  sellers,  who  praise  at  ran- 
dom the  goods  which  they  are  desirous  to  sell ;  the  buyer, 
who  ought  not  to  have  relied  upon  such  vague  expres- 
aons,  could  not  upon  t&s  pretext  procure  the  sale  to  be 
diaeolved  (e). 

The  same  rule  prevails  in  our  law  {f)^  and  has  received 
a  very  lax  construction  in  &vour  of  vend(»rs.  It  has  been 
decided,  that  no  relief  lies  against  a  vendor  for  having 
fids^  affirmed,  that  a  person  bid  a  particular  sum  for  the 
ertaie,  although  the  vendee  was  thereby  induced  to  pur- 
diaae  it,  and  was  deo^ved  in  the  value  (g). 

Neither  can  a  purchaser  obtain  any  relief  against  a  ven- 
dor for  fidse  affirmation  of  value  {h) ;  it  being  deemed 
the  purchaser's  own  folly  to  credit  a  nude  assertion  of 
Aat  nature.  Besides, -^yalue  consists  in  judgment  and 
citunation,  in  which  mimy  men  differ  (t).  So,  where  a 
duireh  lease  was  described  in  the  particulars  of  sale,  as 
being  nearly  of  equal  value  with  a  freehold,  and  renew- 
able every  ten  years,  upon  payment  of  a  small  fine^  the 
purchaser  was  not  allowed  any  abatement  in  his  purchase 
money,  although  the  fine  was  very  c6nsiderable,  and  it 
was  proved  that  the  steward  of  tlie  estate  had  remon- 
strated with  the  vendor  before  the  sale,  upon  his  false  de- 
flcriptioii  (Ar). 

But  if  a  vendor  sfiffirm,  that  the  estate  was  valued  by 
pcKNiia  of  judgment,  at  a  greater  price  than  it  actually 

(r)  1  Don.  85.  See  Dnckenfield  v.  Whichcott,  2 

<  /  )  Chaodelor  v.  Lopoi,  Cro.  Cha«  Ca.  204. 

Jae«4.  (t)  See  Ekins  v«  TreshtiDy  1 

(g)  1  BoL  Abr.  101.  pi.  16.  See  Lev.  102 ;  reported  1  Sid.  146,  by 

1  Sid.   146 ;    Kianaird  v.  Lord  the  name  of  Leaklns  t.  Clissel. 

JOmOi  stated  ii^fa,  a. ;  Dawes  v.  {k)  Brown  v,  Fenton,  Rolls, 

Kioft  t  Stark.  75«  23  Jone,  1807^  M.S. ;  S.C.  14. 

iky  Uarvej  v.  Yoosg,  Yelv.  20.  Ves.  Joo.  144. 

bS  was. 
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way,  and  the  purchaser  act  upon  such  misrepresentatioir^ 
the  vendor  cannot  compel  the  execution  of  the  contract 
in  equity  (/),  nor  would  he,  it  should  seem,  be  permitted 
to  maintain  an  action  at  law  for  non-performance  of  the 
agreement. 

And  a  remedy  will  lie  against  a  vendor,  ibr  falsely 
affirming  that  a  greater  rent  is  paid  for  the  estate  than  is 
actually  reserved  (m)  (I) ;  because  that  is  a  circumstance 
within  his  own  knowledge.  The  purchaser  is  not  bound 
t»  inquire  fiuther :'  for  the  kases  may  be  made  by  parol, 
and  the  tenants  may  refuse  to  inform  the  purchaser  what 
rent  they  pay ;  or  the  tenants  may  combine  with  the  land« 
lord,  under  whose  power  they  frequently  are,  and  so  misin* 
form  and  cheat  the  purchaser.  It  has  been  dedded  alsdi 
aftev  great  consideratioti  (;i),  that  a  purchaser  may  recover 
against  a  vendor  for  false  afiinnation  of  rent,  although  he 
did  not  depend  upon  the  statement^  but  inquired  what  the 
estate  let  for.  However,  where  it  can  be  satisfactorily 
proved,  that  the  purchaser  did  not  rely  upon  the  vendor's 
assertion,  a  jury  would  undoubtedly  give  trilling  damages.  . 

(/)  Buiton  T.  Cooper^  3  Atk.  1118.     1  Salk.  211.  S.  C.  nom. 

383.  S*C.  M.S,  Risney  t.  Selby. 

(iff)  Ekins  V.  Trt-sham,  ubi  sup.  (n)  Lysney  v.  Selby,  ubi  $up. 
Lysney  r.  Si.'lby,  i  Lord  Raym. 


(1)  In  the  1st  ¥ol.  of  Coll.  of  Decis.  p.  332,  the  following  case  ii  re- 
ported :— -Afi  heritor  having  solemnly  aflirmed  to  his  tacksman  at  setting 
the  lands,  that  there  was  paid^  by  the  preceding  tenants,  for  each  acr^»  a 
great  deal  more  than  really  was  paid,  and  thereby  induced  him  to  take  it 
at  ayery  exorbitant  rate,  whereby  he  was  leased  ultra  dimidtum  ;  yet  con. 
tioued  to  posseys  two  years  before  he  complained.  The  Lords  foaod  the 
alledgeance  of  circumTention  and  fraud,  both  in  cemn/ioand  in  evenfUinci 
sufficient  to  reduce  thie  tack,  and  that  thetenant  should  have  informed  km' 
sdj  better  what  was  the  true  rent,  and  not  have  relied  on  the  selUf^ 
assertion,  and  ougfU  to  hate  tried  the  qualihf  oj  the  ground^  and,  his  ejff 
bein^  his  merchant^  he  had  none  la  blame  but  himself^  especially  now  that 

he  had  acquiesced  two  years,  Kinaird  t.  Lord  Dean. 

It 
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It  seems  that  the  same  remedy  will  lie  against  a  person 
fwlinterested  in  the propejiy^  for  making  a  false  representa- 
tion to  a  purchaser  of  value  or  rent,  as  might  be  resorted 
to  in  case  such  person  were  owner  of  the  estate  (o)  ;  but 
the  statement  must  be  made  fraudulently^  that  is,  with  an 
intention  to  deceive ;  whether  it  be  to  &vour  the  owner, 
or  from  an  expectation  of  advantage  to  the  party  himself 
or  from  ill-will  towards  the  other,  or  from  mere  wanton- 
ness, appears  to  be  immaterial  (p). 

And  in  cases  oi  this  nature  it  will  be  sufficient  proof  of 
fraud  to  shew,  first,  that  tlie  fact,  as  represented,   is  false : 
secondly,  that  the  person  making  the  representation,  had 
a  knowledge  of  a  fact  contrary  to  it.     The  injured  party 
cannot  dive  into  the  secret  recesses  of  the  other's  heart, 
so  as  to  know  whether  he  did  or  did  not  recollect  the  &ct ; 
and  therefore,  it  is  no  excuse  in  the  party,  who  made  the 
r^resentation,  to  say,  that  though  he  had  received  infor- 
mation of  the  frtet,  he  did  not,  at  that  time,  recollect  it  (qj. 
A  purchaser  is  not  liable  to  an  action  of  deceit  for  mia- 
repreaenting  the  seller's  chance  of  sale,  or  the  probability 
of  his  getting  a  better  price  for  his  commodity  than  the 
ipnce  which  such  proposed  buyer   offers  (rj.      Nor  is  a 
purchaser  bound  to  acquaint  the  vendor  with  any  latent 
advantage  in  the  estate :  for  instance,  if  a  purchaser  }ias 
discovered  that  there  is  a  mine  under  the  estate,  he  is  not 
bound  to  disclose  that  circumstance  to  the  vendor,  although 
he  knows  the  vendor  is  ignorant  of  it  (sj.     Equity  will 
not,  however,  interfere  in  favour  of  a  purdiaser  who  has 

^o)  P^leyy.  Freemen,  3  Term  o.  ;  Hutchinson  v.  Bell,  J  Taunt 

.Rep.  51;   Ejre  v.  Donsford,  1  558;  Dp  Graves  v.  Smilh,  1  Camp. 

East,  318  ;  Ex  parte  Carr,  3  Ves.  Ca.  533. 

and  Bea.  108.  (^)  Uurrones  y.  Lock,  JO  Vos. 

(p)  Hajcraft  ?.  Creasy,  2  East,  Jun.  470^  per  Sir  Wm.  GraHt. 

9«;TappT.Lep,  3  Bos.  aid  Pull.  (r)  Sie  Vernon    v.  Keys,    12 

367;   and   see  6  Vcs.  Jun.  186,  East,  C32, 

IS  Yen,  Jun,  134 ;  12  East,  63  J,  (s)  See  2  Bro.  C.C.  420. 

B  3  misre- 
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misrepresented  the  estate  to  any  person  who  had  a  desire  of 
purchasing  it  (tj. 


The  same  rules  apply  to  incumhrances  and  defects  in 
the  title  to  an  estate,  as  to  defects  in  the  estate  itselE 
Both  law  and  equity  require  the  vendor  to  deliver  to  the 
purchaser  the  instrument  by  which  the  incumbrances 
were  created,  or  on  which  the  defects  arise;  or  to  ac- 
quaint him  with  the  facts,  if  they  do  not  appear  on  the 
title-deeds.  If  a  vendor  neglect  this,  he  is  guilty  ci  a 
direct  fraud,  which  the  purchaser,  however  vigilant,  has 
no  means  of  discovering:  and  Lord  Hardwicke  laid  it 
down  (le),  ^^  that  even  if  an  attorney  of  a  vendor  of  an 
estate,  knowing  of  incumbrances  thereon,  treat  for  his  client 
in  the  sale  thereof,  without  disclosing  them  to  the  pur- 
chaser or  contractor,  knowing  him  a  stranger  thaneto,  but 
represents  it  so  as  to  induce  a  buyer  to  trust  his  money 
upon  it,  a  remedy  lies  against  him  in  equity  (x) :  to  whidi 
principle  it  is  necessary  for  the  court  to  adhere,  to  pre 
serve  int^pity  and  fair  dealing  between  man  and  man; 
most  transactions  being  by  the  intervention  of  an  attorney 
or  solicitor." 

The  same  observation  applies,  and  indeed  with  mudli 
greater  force,  to  the  attorney  or  agent  of  the  purchaser. 
It  can,  however,  seldom  happen,  that  the  attorney  or  agent 
of  the  purchaser,  is  conusant  of  any  incumbrance  on  the 
estate  intended  to  be  purchased,  unless  he  be  employed  by' 
both  parties  ;  which  the  same  person  frequently  is,  in  order 
to  save  expense.     This  practice  has  been  discountenanced 

(/)  See  Howtrd  v.  Hopkyns,  2  Borrowes  v.  Lock,  10  Ves.  Jon. 

Atk.  371  ;  and  Young  ▼•  Qerk,  470;  and  Bowles  t.  Stewaitp  1 

Free.  Cha.  538.  Sch.  and  Lef.  227. 

(u)P^  Lord  Hardwicke,!  Ves.  (x)  It  seems  clear  that  relief 

96  ;  and  see  6  Ves.  Jan.  193  ;  might  now  be  obtained  at  law. 

by 
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hj  the  courts  (y)^  and  is  aften  productive  of  the  most  serious 
consequences ;  for  it  not  rarely  happens,  that  there  are  in- 
cumbrances on  an  estate  which  can  only  be  sustained  in 
equity,  and  which  will  not  bind  a  purchaser  who  obtains 
the  kgal  estate,  unless  he  had  notice  of  them  previously  to 
completing  his  purchase.  Now  notice  (z)  to  an  agent, 
although  one  concerned  for  both  parties,  is  treated  in  equity 
It  notice  to  the  purchaser  himself;  and,  therefore,  if  the 
attorney  know  of  any  equitable  incumbrance,  the  pur- 
dmser  will  be  bound  by  it,  although  he  himself  was  not 
aware  of  its  existence. 

And  by  these  means,  a  puirchaser  may  even  deprive  him- 
self of  the  benefit  to  be  derived  from  the  estate  lying 
in  a  roister  county:  the  register  may  be  searched,  and 
no  incnmbranoe  appear;  yet  if  the  attorney  have  notice 
of  aey  unregistered  incumbrance,  equity  will  assist  tlic 
incombrancer  in  establishing  his  demand  against  the  pur- 
chaser  {dy. 

Another  powerful  reason  why  a  purchaser  should  not 
employ  the  vendor's  attorney  is,  that  if  the  vendor  be  guilty 
cf  a  fraud  in  the  sale  of  the  estate,  to  which  the  attorney 
is  privy,  the  purchaser,  although  it  be  proved  that  he  was 
innooent,  will  be  responsible  for  the  misconduct  of  his 
agesit  (h).  In  one  case  (c)  a  purchaser  lost  an  estate,  for 
which  he  gave  nearly  8000/.  merelj^  by  employing  the 
vendor's  attorney,  who  was  privy  to  a  fraudulent  disposi- 
tion of  the  purchase  money. 

With  the  exception  of  a  vendor,  or  his  agent,  sup- 
pressing an  incumbrance,  or  a  defect  in  the  title,  it  seems 
dear,  that  a  purchaser  cannot  obtain  relief  against  a  ven<» 
iat  for  any  incumbrance,  or  defect  in  the  title,  to  which 

r^)  See  6  Ves.  Jun.  631.  n.  Sch.  and  Lef.  227. 

(»)  See  infra  J  ch.  17.  (c)  Doe  y.  Martin^  4  Term 

(tt)Sec  infrUf  ch.  16,  17.  Rep.  39. 

(&)  See  Bowles  ?.  Siewart,  1 

B  4  his 
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his  covenants  do  not  extend;  and  therefore  if  a  pur- 
chaser neglect  to  have  the  title  investigated,  or  his  coun- 
sel overlook  any  defect  in  it»  he  appears  to  be  without  a 
remedy  (d). 

To  sum  up  the  foregoing  observations,  a  purchaser  is 
entitled  to  relief,  on  account  of  any  latent  defects  in  the 
estate,  or  in  the  title  to  the  estate,  which  were  not  disclosed 
to  him,  and  of  which  the  vendor,  or  his  agent,  was  aware. 
In  addition  to  this  protection  afforded  him  by  the  law, 
a  provident  purchaser  will  examine  and  ascertain  the 
quality  and  value  of  the  estate,  and  not  trust  to  the  de- 
scription and  representation  of  the  vendor,  or  his  agents ; 
he  will  employ  an  agent  and  attorney  not  concerned  for 
the  vendor,  and  will  have  the  title  to  the  estate  inspected 
by  counsel  (I). 

Where  it  is  stated  upon  a  sale,  even  by  auction,  that  the 
estate  is  in  lease,  and  there  is  no  misrepresentation^  the  pwr- 
chaser  will  not  be  entitled  to  any  compensation,  although 
there  are  covenants  in  the  lease  contrary  to  the  custom  of 
the  country ;  because,  whoever  buys  with  notice  of  a  lease, 
is  held  conusant  of  all  its  contents  (e).  This  rule,  it  should 
seem,  ought,  as  between  a  vendor  and  purchaser,  to  have 
been  confined  to  a  contract  actually  executed  by  the  con- 
veyance of  the  estate  and  payment  of  the  purchase  money ; 
but  as  the  point  has  been  thus  decided,  no  person  having 

(rl)  Sco  posf.  ch.  9  1807,  MS,5  S,  C.  Ves.  Jon.  42(3. 

(e)  Hall  V.  Smith,  Rolls,  18  Dec. 


( I)  This  can  seldom  be  efTectually  done,  onlesi  the  abstract  be  carefallj 
compar(*d  with  the  title-deeds :  in  doing  which,  theattcntion  should  b« par- 
ticularly directed  (o  the  descriptions  of  the  parties,  the  recitalS|  the  parcels, 
and  the  covenants  for  quiet  enjoyment,  free  from  incumbrances ;  which 
frequently  lead  to  incumbrances  and  facts  which  have  been  suppressed  .This 
should  be  particularly  attended  to,  as  a  purchaser  is  bound  by  every  deed 
or  fact,  to  which  an  instrument  io  his  possession  leadS|  by  recital  or  de* 
scription.     See  posL  ch»  l6. 

notice 
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itotiee  of  any  lease,  or  that  the  estate  is  in  tlic  occupation  of 
tenants,  should  sign  a  contract  for  purchase  of  the  estate 
without  first  seeing  the  leases,  unless  the  vendor  will  stipu- 
late that  they  contain  such  covenants  only,  as  are  justified 
by  the  custom  of  the  country. 

With  respect  to  inciunhrances,  it  remains  to  remark, 
that  if  a  purchaser  suspect  any  person  has  a  claim  on  the 
estate  whioh  he  has  contracted  to  huy,  he  should  inquire 
the  fact  of  him,  at  the  same  time  stating  that  he  intends  to 
purchase  the  estate;  and  if  the  person  of  whom  the  inquiry 
is  made  has  an  incumbrance  on  the  estate,  and  deny  it, 
equity  would  not  afterwards  permit  him  to  enforce  his  de- 
mand against  the  purchaser  {f). 

The  enquiry  should  be  made  before  proper  witnesses,  and 
as  a  witness  may  refresh  his  memory  by  looking  at  any 
paper  if  he  can  aftx5r\vards  swear  to  the  facts  from  his  own 
memory;  it  seems  advisable  that  the  witnesses  should  take 
a  note  of  what  passes  {g). 

Where  difficulties  arise  in  making  out  a  good  title,  the 

purchaser  should  not  take  possession  of  the  estate,  until 

every  obstacle  is  removed.      Purchasers  frequently  take 

this  step,  under  an  impression,  that  it  gives  them  an  ad- 

^tage  over  the  vendor ;  but  this  is  a  false  notion ;  such  a 

meanrc  would,  in  most  cases,  be  deemed  an  acceptance  of 

the  title  (A\or  woidd  at  least  be  a  ground  to  leave  it  to  a  jury, 

to  consider  whether  the  party  had  not  taken  possession  with 

2U1  intention  to  wave  all  objections. 

If,  however,  the  objections  to  the  title  be  remediable, 

the  purchaser  be  desirous  to  enter  on   the  estate,  he 


(/)Ibb€s(on  T.  Rhodes,  2  Vern.  Ca.  112. 
554;  Amj's  ca«e,  2Cha.  Ca,  128,         (h)  See  3  P.  Wms.  193  3  Calcraft 

"H  T.  Roebuck,   1   Ves,  Jun.  226  ; 

(g)  See  I>oe  v.  Perkins,  3  Term  12  Ves.  Jon,  27  ;    and  Vancou. 

^p.740,  and  the  cases  there  cited;  fer  ▼.  Bliss,  11  Ves.  Jun.  464* 
Birroogh  v.    Martin,    1   Camp. 

may 
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may  in  moet  cases  venture  to  do  so ;  provided  the  vendor 
will  sign  a  memorandum,  importing  that  the  possession 
taken  by  the  purchaser,  shall  not  be  deemed  a  waver  of  the 
objections  to  the  title,  or  be  made  a  ground  for  compelling 
him  to  pay  the  purchase  money  into  court,  in  case  a  bill  be 
filed,  befoire  the  conveyance  to  him  is  executed.  And  a  pur- 
ehasar  may,  with  the  concurrence  of  the  vendor,  safely  take 
possession  of  the  estate,  at  the  time  the  contract  is  entered 
into,  as  he  cannot  be  held  to  have  waved  objections,  of  which 
he  was  not  aware ;  and  if  the  purchase  cannot  be  completed 
on  account  of  objections  to  the  title,  he  will  not  be  bound  to 
pay  any  rent  for  the  estate,  unless  perhaps  the  occupation  of 
it  has  been  beneficial  to  him  (i). 

A  purchaser  of  any  equitable  right  of  which  immediate 
possession  cannot  be  obtained,  should,  previously  to  com- 
pleting his  contract,  inquire  of  the  trustee,  in  whom  the 
property  is  vested,  whether  it  is  liable  to  any  incumbrance. 
If  the  trustee  make  a  false  representation,  equity  would 
compel  him  to  make  good  the  loss  sustained  by  the  piu^ 
chaser,  in  consequence  of  the  fi'audulent  statement  {k). 
When  the  contract  is  completed,  the  purchaser  should 
give  notice  of  the  sale  to  the  trustee.  The  notice  would 
certainly  affect  the  conscience  of  the  trustee,  so  as  to  make 
faim  liable  in  equity,  should  he  convey  the  legal  estate  to 
any  subsequent  purchaser ;  and  it  would  also,  perhaps,  give 
the  purchaser  a  priority  over  any  former  purchaser,  or  incum- 
brancer, who  had  neglected  the  same  precaution  (/). 

It  is  very  usual  for  auctioneers  to  prepare  the  particulars 
and  conditions  of  sale ;  but  this  a  vendor  should  never  per- 
mit,  as  continual  disputes  arise  fi'om  the  mis-statements 
consequent  upon  their  ignorance  of  the  title  to  the  estate. 

Where  an  estate  has  been  in  a  family  for  a  long  time, 

(0  Hearn  t.  Tomlb,   Peake's  (k)  Burrowes  ? ,  Lock,  10  Ves. 

Ca,192;  see  Kirtltnd  ▼,  Poaosett,         Jan.  470. 
2  Taunt.  145.  (/)  ruk  infra,  ch.  16. 

or 
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cr  the  title  has  not  been  recently  investigated,  it  might  be 
advisable  for  the  owner  to  have  an  abstract  of  his  title  sub- 
mitted to  counsel,  and  any  objections  which  occur  to  it, 
cleared  up,  previously  to  a  contract  being  entered  into  for 
tale  of  the  estate.     By  this  precaution  the  vendor  will  pre- 
rent  any  delay  on  his  part,  which  might  impede  the  sale 
from  being  carried  into  effect  by  the  time  stipulated ;  and 
win,  in  many  cases,  avoid  the  expence  necessarily  attend- 
ing tedious  discussions  of  a  title.     Another  advantage  of 
this  measure  is,  that  if  there  should  be  any  defect  in  the 
title  which  cannot  be  cured,  it  would  be  known  only  to  the 
agents  and  counsel  of  the  vendor.     It  is  of  the  utmost  im- 
portance to  keep  defects  in  a  title,  from  the  knowledge  of 
persons  not  concerned  for  the  owner.     It  has  frequently' 
happened,  that  persons  concerned  for  purchasers,  have  com- 
municated Cfttal  defects  in  a  vendor's  title,  to  the  person 
interested  in  taking  advantage  of  them»  by  which  many 
titles  have  been  ditttlrbed. 


CHAP 


[   i«   3 


CHAPTER  I. 


OF  SALES   BY   AUCTION  AND   PftlVATE  CONTRACT. 


1.  Jjy  three  Acts  (a)  of  his  present  Majesty's  reign,  a  duty 
is  imposed  of  7rf.  for  every  twenty  shillings  of  the  purchase* 
money,  which  shall  arise  or  be  payable  by  virtue  of  any  sale 
at  auction  in  Great  Britain,  of  any  interest  in  possession  or 
reversion,  in  any  freehold,  copyhold,  or  leasehold  lands,  te- 
nements, houses,  or  hereditaments. 

But  sales  by  way  of  auction,  of  estates  under  the  decree  of 
the  Court  of  Chancery,  or  Exchequer,  in  England ;  or  of 
the  courts  of  Great  Sessions  in  Wales ;  or  of  the  Court  of 
.  Session,  or  Exchequer,  in  Scotland  (6),  are  not  liable  to  the 
duty ;  nor  do  the  acts  extend  to  auctions  held  on  the  account 
of  the  lord  or  lady  of  any  manor,  for  granting  copyhold  or 
customary  lands,  for  lives  or  years ;  or  to  any  auction  held  for 
the  letting  any  estate  for  lives  or  years  to  be  created  by  the 
persons  on  whose  accounts  such  auctions  shall  be  held  (c)  (1) : 
neither  does  the  duty  attach  upon  the  purchase-money  of  any 
estate,  sold  under  a  sheriflfs  authority,  for  the  benefit  of 
creditors,  in  execution  of  any  judgment ;  nor  to  the  pur- 
chase-money of  any  bankrupt's  estate,  sold  by  order  of  the 
assignees  under  any  commission  of  bankruptcy  (d).     And, 


(a)  27  Geo. III.  c.  13.  s.  SS; 
37  Geo.  III.  c.  14.  and  45  Geo. 
III.  c.  30. 


(b)  19  Geo.  III.  c.  55.  s.  13, 

(c)  Id.  s.  14. 
((/)  Id.  s.  15. 


(1)  This  mode  of  letting  estates  is  adopted  by  the  City  of  London,  and 

some  other  public  bodies* 

lastly, 
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lasdy,  no  auction  duty  is  payable  in  respect  of  monies  pro- 
duced by  sale  of  estates,  sold  by  auction,  for  the  redemption 
of  hnd  tax  {e). 

By  an  order  of  Lord  Rosslyn's  (/),  it  is  directed,  that 
upon  application  by  a  mortgagee  of  a  bankrupt's  estate,  the 
HM^aged  estate  shall  be  sold  before  the  commissioners,  or 
by  public  auction,  if  they  shall  think  fit.     And  it  has  been 
decided  (g)^  that  a  sale  of  a  mortgaged  estate  by  auction, 
under  this  order,  is  liable  to  the  auction  duty,  and  is  not 
within  the  exception  in  the  acts  of  sales  of  lumkruptsf 
estates  by  the  order  of  the  assignees.    This  decision  was 
made  at  nisi  priusy   and,  perhaps,  cannot  be  supported. 
The  legislature  intended  that  the  creditors  of  bankrupts 
should  have  the  advantage  of  selling  the  estates  by  auction 
without  being  charged  with  the  auction  duty.     Now  this 
intention  is,  in  the  case  under  consideration,  clearly  sab» 
Terted  by  the  decision  in  Coare  v.  Creed.     The  argument 
was,  that  the  sale  was  by  the  mortgagee,  and  so  not  part  of 
the  bankrupt's  estate.     But  if  the  money  produced  by  sale 
of  the  pledge  is  insufficient  to  cover  the  mortgagee's  debt,  he 
of  course  resorts  to  the  general  effects  for  a  dividend  on  the 
vendue.     If  the  pledge  produce  more,  the   surplus  sinks 
into  the  general  fund ;  so  that  assuming,  as  the  legislature 
dearly  did,  that  the  auction  duty  is  in  substance  a  charge 
on  the  land,  it^  in  this  case,  takes  so  much  from  the  bank- 
npt's  property,  distributable  for  the  benefit  of  his  credi- 
tors.    It  was  considered  to  be  clear,  however,  that  where  the 
estate  was  sold  by  order  of  the  assignees,  with  the  consent  of 
die  mortgagee,  no  duty  would  be  payable.     But  it  has  been 
decided  that  a  sale  by  assignees  of  an  estate  in  fee,  which 
was  in  mortgage  for  a  term  of  years,  was  liable  to  the  auction 
duty,  because  the  assignees  sold  the  whole  estate,  and  they 

(e)  41  Gto. III.  c.  1 TS.  s.  IIS.  (g)  Coare  v.  Creed, 4  Esp.  Ca. 

(/)  4  Bro.  C.  O.  at  the  end.  699. 

had 
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had  only  the  equity  of  redemption  (A).  But  the  act  of  par* 
liament  draws  no  such  distinction.  Most  bankrupts'  estatea 
are  in  mortgage ;  and  the  exception  would  indeed  be  illu* 
sory,  if  it  only  extended  to  estates  upon  which  there  ^as 
no  incumbrance.  The  simple  question  however  is,  whether 
such  a  sale  is  not  a  bona  fide  sale  by  order  of  the  assig- 
nees? 

The  auctioneer,  agent,  or  seller  by  commission,  is  bound 
to  pay  the  auction  duty,  which  he  nmy  deduct  out  of  the 
money  he  receives  at  the  sale.  If  he  receives  none,  he  may 
recover  it  from  the  voider  by  action. 

But  if  the  owner  of  estates  sold  by  auction,  or  any  other 
person  on  his  behalf,  buy  in  the  same,  without  fraud  or 
collusion,  no  auction  duty  will  become  payable  (i) ;  pro* 
idded  notice  be  given  in  writing  (A*)  to  the  auctioneer  be- 
fore such  bidding,  agned  by  the  owner  and  the  person  in<- 
tended  to  be  the  bidder,  of  the  latter  being  appointed  by 
the  former,  and  having  agreed  accordingly  to  bid  at  the 
sale  for  his  use  (/) ;  and  provided  the  delivery  of  such  noticr 
be  verified  by  the  oath  of  the  auctioneer,  as  also  the  fiumesi^ 
of  the  transaction  to  the  best  of  his  knowledge. 

Neither  will  the  duty  be  payable  where  the  estate  is 
bought  in  by,  or  by  the  order  of  the  steward  {m)  ot  knowB 
agent  of  the  owner,  actually  employed  in  the  management 
of  the  sale  of  such  estate ;  but  notice  in  vmting  of  his  in* 
tention  must  be  given  by  the  steward  or  agent,  if  he  himr 
self  bid,  or  by  him  and  the  bidder,  if  he  appoint  a  person 
to  bid  {n) ;  and  the  ddivery  of  such  notice  must  be  verifldl 
in  the  same  manner  as  the  ddivery  of  a  notice  given  by  the 

(k)   Rex  T.  Abbott,  Ezc]ie%»        Appeodiz,  No.l. 

.  T.  1S16.  MS.  (m)  42  Geo.  IIL  c.  03.  8. 1. 


(t)  19  Geo.  Ill,  c.  50. 8.  13,  (n)  Seo  forms  of  8uch  notices^ 

(k)  W  Geo.  III.  c.  37. 8. 20.  Appendix,  Nos,  2  and  3.. 

(/)  See  a  form  of  such  notice^ 

owner. 
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ewoer.  And  to  exempt  a  vendor  from  payment  of  the 
dutf,  every  notiee  must  at  the  time  appointed  by  law  for 
die  auctioneer's  passing  his  account  of  the  sale»  be  produced 
hj  the  auctioneer  to  the  officer  authorised  to  pass  the  ac- 
count of  such  sale ;  and  also  be  left  with  the  officer  (0). 

It  is  not  necessary  that  the  sale  should  be  a  r^ular 
mction.     The  acts  apply  to  every  mode  of  sale,  whereby 
the  highest  Indder  is  deemed  to  be  the  purchaser.     Th«:ew 
6re,  where  after  an  auction  at  which  there  was  no  bidding, 
die  seDer^s  agent  stated  that  he  should  be  ready  to  treat  for 
the  sale  by  private  bargain,  and  the  meeting  broke  up; 
and  the  agent  shortly  afterwards  went  into  a  private  room, 
with  several  of  the  persons  who  attended  the  sale,  and  he 
stated  that  the  highest  offer  above  50,0002.  would  be  ac- 
cepted; and  offers  were  accordingly  made  to  him,  and  he 
having  opened  them  said  that  the  one  which   was  the 
hi^est  would  he  accepted^  provided  the  terms  of  payment 
could  he  a^usted,  and  these  terms  having  heen  adjusted 
Ae  bargain  was  concluded  tlie  following  day ;  Uiis  waa 
held  to  be  within  the  act    The  agent  put  himself  under  an 
obligation  to  treat  with  all  the  persons  assembled,  and  to 
give  the  esti^te  to  the  highest  bidder.     The  question  was 
not,  whether  this  was  what  was  usually  called  a  sale  by 
auction,  but  whether  for  the  purposes  of  this  act  every  thing 
must  not  be  considered  as  much  a  sale  where  the  contract 
was  with  various  persons,  with  an  engagement  to  let  the 
%Iieflt  bidder  be  the  purchaser.     He  might  have  taken 
any  individual  he  pleased  and  concluded  a  bargain  with 
Um ;  that  would  have  been  a  transaction  of  a  different  kind : 
kit  here  he  treated  with  a  number,  and  came  under  an  en*- 
gagement  to  acc^  the  highest  offer  (p). 
Any  thing  in  the  nature  of  a  bidding  is  within  the  acts ; 

(o)  42  Geo.  III.  c.  03«  s.  2.  1  Dowe,  1 1 1, 

if)  talker  v.  Ad? oeate  G^ 

and 
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and  therefore  where  the  owner  put  the  price  under  a 
candlestick  in  the  room,  (which  is  called  a  dumb  bidding), 
and  it  was  agreed  that  no  bidding  should  avail  if  not  equal 
to  that,  it  was  holden  (</)  to  be  within  the  acts ;  as  being 
in  effect  an  actual  biclding  of  so  much,  for  the  purpose  of 
superseding  smaller  biddings  at  the  auction. 

So  in  the  case  of  a  female  auctioneer  who  continued  silent 
during  the  whole  time  of  the  sale,  but  whenever  any  one  bid» 
she  gave  him  a  glass  of  brandy.  The  sale  broke  up,  an4 
in  a  private  room  he  that  got  the  last  glass  of  brandy  was 
declared  to  be  the  purchaser.  This  was  decided  to  be  an 
auction  (r). 

But  to  bring  a  bidding  within  the  Acts,  the  sum  must 
be  named  by  the  party  eo  intuitu^  with  a  view  to  the  pur- 
chase of  the  estate.  Therefore,  in  the  case  of  Cruso  v.. 
Crisp  (jr),  it  was  decided,  that  puttinff-up  an  estate  in  lots 
at  certain  prices,  was  not  a  bidding  within  the  acts ;  but 
this  has  since  been  doubted  by  Lord  Eldon  (/),  and  al- 
though it  would  be  difficult  to  hold  the  transaction  to  be  a  sale 
within  the  act,  yet  of  course  although  the  owner  intends  only 
to  put  up  the  estate  at  a  certain  price,  and  not  to  bid  for  it 
in  case  of  an  advance,  a  previous  notice  of  his  intention 
shoidd  be  given. 

K  an  estate  be  bought  in  by  tlic  owner,  and  proper 
notices  were  not  given  of  his  intention  to  bid,  the  sale  will 
be  held  real,  and  the  duty  must  be  paid,  however  fair  the 
transaction  may  be.  The  duty  is  made  a  chaf^ge  on  the 
auctioneer,  which  he  must  pay  if  tlic  proper  notices  were 
not  giyen.  It  is  not  given  by  way  of  penalty.  In  one  case, 
an  auctioneer  who  had  neglected  to  require  proper  notices 
was  compelled  to  pay  5  or  6000/.  out  of  his  own  pocket 
for  the  duty,  although  he  had  not  received  any  part  of  it 

(9)  See  the  case  cited,  3  East,  (s)  3  East,  337, 

340|  Capp  r.  Topham,  in/ra,  (0  i  Doire,  114. 

(r)  I  Dowe,  U6. 

firou 
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fioa  die  ownen,  nor  had  chained  any  commission,  as  the 
otetes  were  not  actually  sold  (u). 

And  a  statement  by  an  auctioneer  to  the  vendor  or  his 
agfnt,  that  he  has  done  what  is  necessary  to  avoid  payment 
rf  the  duty,  will  amount  to  a  warranty,  although  the  duty 
become  payable  not  by  the  defiiult,  but  by  the  ignorance 
ornustake  of  the  auctioneer. 

Thus,  in  the  late  case  of  Capp  v.Topham  (.r)  an  auctioneer 
fot  up  an  estate,  and  by  the  conditions  of  sale  reserved  a 
dumb  Indding  (y)  to  the  owner,  which  was  his  mode  of 
iMfiag  the  payment  of  the  auction  duty.    The  owner's  soli- 
citor, with  the  privity  of  the  auctioneer,  placed  a  ticket 
eootauiing  the  price  in  figures,  under  a  candlestick,  on  a 
table  in  the  anction«room.    A  person  who  attended  on  be- 
half of  the  owner,  asked  the  auctioneer  if  he  had  takcfn 
the  poper  precaution  to  avoid  the  duty,  if  there  was  no 
nle.    The  auctioneer  said,  it  was  his  mode  to  fix  a  price 
nndsr  the  candlestick,  and  if  the  bidding  should  not  come 
up  to  the  price,  there  was  no  sale  or  duty.     There  were 
Kvetal  Inddings,  but  under  the  price  fixed,  and  the  auc- 
tioneer was  compelled  to  pay  the  duty  (z).    He  then 
brought  an  action  against  the  owner   for  recovery  of  the 
money  as  paid  to  his  use  ;  but  the  statements  by  the  auc- 
tioneer were  holden  to  amount  to  a  warranty,  and  judg- 
ment was  given  for  the  defendant    Lord  EUenborough 
sud,  that  even  if  tiiere  was  no  warranty  on  the  part  of  the 
incdoneer,  and  it  was  only  a  mutual  error  between  him 
>nd  the  vendor,  he  could  not  call  upon  his  companion  in  er- 
mr&r  a  contribution  (a).    So  that  in  cases  of  this  nature 
tbe  harden  will  remain  upon  the  person  upon  whom  it  is 

(t)  Ouiftit  T.  Atty.  Gen.  0  Bro.  («)  Ses  Christie  ▼.  Attj.  Gen. 

tChf  TobU  590 ;  see  3  Yes.  M  tup. 

JaB.685,  B«  (a)  See  Farebrother  ▼.  Ansley, 

{*)  6  Earty  392  s  2  Smith,  443.  1  Ctmp.  N.  P.  343. 

(l)  Vik  Piftm. 

C  charged. 
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charged.  And  it  even  seems  to  have  been  considered,  that 
if  an  auctioneer,  through  ignorance,  adopt  an  improper 
mode  of  saving  the  duty,  upon  |tn  undertaking  by  the  seller 
to  save  him  harmless,  the  duty  must  be  pidd  by  the  auc* 
tioneer,  and  he  cannot  recov^  under  the  undertaking,  be* 
cause  it  is  illegal  to  indemnify  against  penalties  (b).  But 
to  this  it  may  be  objected,  that  the  duty  attaches  98.1^ 
charge,  and  is  not  imposed  as  a  penalty  (c } . 

If  the  vendor'^  tille  prove  bad,  tixe  auction  duty  will 
be  allqwed ;  provided  complaint  thereof  be  made  b^for? 
the  Commissioners  of  Excise,  or  two  justices  of  the  peace 
within  whose  jurisdiction  such  sale  was  made  {d%  with* 
in  twelve  caletidar  months  after  the  sale,  if  the  same 
shall  be  rendered  void  in  that  time;  or  otherwise  vrith* 
iu  three  months  after  the  discovery  of  the  owner  having 
no  title  (e).  But  the  commissioners  will  net  allpw  the 
duty  unless  they  think  that  the  vendor  has  used  his 
utmost  exertions  to  make  a  good  title.  An  appeal^  how- 
ever, lies  from  the  judgment  of  the  commissioners  :  but 
as  the  King  never  pays  costs,  they  fall  upon  the  vendor, 
and  in  many  cases  would  amount  to  more  than  the  duty 
itself. 


II.  According  to  Cicero  f/*),  a  vendor  ought  not  to  ap- 
point a  puffer  to  raise  the  price,  nor  ought  a  purchaser  to 
appoint  a  person  to  depreciate  the  value  of  an  estate  in- 
tended to  be  sold.  And  Huber  lays  it  down(^},  that  if 
a  vendor  employs  a  puffer,  he  shall  be  compelled  to  sell  the 
estate  to  the  highest  bona  fide  bidder ;  because  it  is  against 


(ft)  Owen  r.  Parry,  Sitt.  West. 
Dec,  6,  cor«  Lord  EUcnborough. 

(c)  Christie  t,  Aity.  Gen.  6  Bro. 
P.C.  by  Toml.  520,  d  svpra. 


((/)  19  Geo.  II|.c.  56.  a.  11. 
(c)  28  Geo.  III.  c.S7.a.l9. 

(/)DeOif.L.3. 
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the  Mth  of  the  agreement,  by  which  it  is  stipidated  that 
the  highest  bidder  shall  be  the  bit  jer. 

In  Bexwell  T.Christie  (A),  Lord  Mansfield  and  the 
other  Judges  of  B.  R.  followed  the  rule  of  the  civil  law, 
ind  treated  a  private  bidding,  by  or  on  the  behalf  of  the 
TOidor,  as  a  fraud  ;  but  the  legislature,  by  the  subsequent 
lUtates,  imposing  a  duty  on  sales  of  estates  by  auction, 
seems  to  have  been  of  a  different  opinion,  and  even  to  have 
nsctiened  it.  Lord  Rosslyii,  who  was  present  at  the 
Biaking  of  the  Act,  remarked  in  the  case  of  Connolly  v. 
fwnom,  that  (t)  the  Acts  of  Parliament  go  upon  its  being 
a  usual  thing  and  a  fiiir  thing  for  tlie  owner  to  bid.  The 
pressure,  when  the  tax  was  imposed,  was  by  embarrassing 
people  who  chose  to  dispose  of  their  goods  by  auction  if 
ther  chose  to  be  purchasers,  by  the  tax  falling  upon  them. 
His  Lordship  added,  that  he  thought  it  would  have  oc- 
curred either  to  Lord  Thurlow  or  to  him,  when  the  ex- 
ception in  favour  of  the  o^Mier  was  proposed,  that  the  case 
would  not  exist,  as  the  owner  could  not  be  a  bidder  ;  or 
that,  for  his  attempting  to  do  what  he  could  not  by  law, 
it  woidd  be  just  that  he  should  pay  the  duty.  It  was 
Ter)'  wrong  to  the  public  to  let  that  clause  stand,  if  at  the 
time  it  was  understood  that  the  owner  bidding  was  doing 
»i  illegal  thing.  The  Acts  do  not  require  an  open  notice, 
Imt  only  a  private  notice  to  the  auctioneer,  and  an  oath  to 
present  the  setting-up  a  bidding  for  the  owner  that  the 

■ 

Mdder  might  evade  paying  the  duty. 

Lord  E[enyon,  however,  in  the  case  of  Howard  v.  Castle, 
theie  the  pctrchaser  was  the  only  real  bidder,  and  there 
^^«e  several  puffers  (Ar),  clearly  coincided  with  Lord 
Mansfield's  opinion ;  and  held,  that  unless  it  was  publicly 

{h)  a  16  Geo.  III.  Cowp.d95.        642.     See  Twining  t.  Morris,  2 
fO  Sm  8  Ves.  Jan.  628,  Bro.  C.  C.  326 ;  and  see  3  Term 

U)  36  Geo.  HI.  6  Term  Rep.        Rep.  93,  95. 

C  2  kno\Mi 
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known  that  the  owner  intended  to  bid,  it  was  a  fraud  upoa 
the  purchaser,  and  consequently  no  action  would  lie  against 
him  for  non-perfermance  of  his  agreement.  The  Acts  of 
Parliament  he  thought,  did  n<5t  intend  U>  interfere  with 
this  point,  but  to  leare  the  civil  rights  of  maniuhd  to  be 
judged  of  as  they  were  before.  And  Grose  J.  alsa  ex- 
pressed hisr  opinion,  that  the  doctrine  was  not  in  the  least 
impeached  by  the  Acts  of  Parliament. 

But  in  the  case  of  Conolly  v.  Parsons  (/),  Lord  Rossljro 
said,  he  fancied  the  foregoing  case  turned  on  the  dream* 
stance  that  there  was  no  real  bidder ;  and  the  person  n* 
fused  iAstandy.  It  was  one  of  those  trap  auctions  whidi 
are  so  frequent  in  this  city.  The  reasoning  went  large 
certainly ;  and  did  not  at  idl  convince  hkn.  He  said,  he 
should  wish  it  to  undergo  a  re-consideration ;  for  if  it  was 
law,  it  would  reduce  every  thing  to  a  Dutch  auction,  hf 
bidding  downwards  (I).     He  felt  vast  difficulty  to  compasa 

(/)  3  Ves.  Jun.  625>  n. 


(I)  A  sale  of  this  natore  it  tboi  conducted :  The  estate  is  pot  up  tt  a 
high  price,  and  if  nobody  accept  the  offer,  a  lower  is  named,  aad  e^  the 
snm  first  required  is  gradually  decreased,  'tiH  some  person  close  with  the 
offer,    Thos  there  is  of  necessity  only  one  bidding  for  the  estate,  a  asode 
of  sale  which,  in  this  country,  would  attract  few  bidders.    In  some  ooso^* 
ties  in  England  a  singular  mode  of  sale  of  estates  for  redemption  of  land* 
tax  is  adopted  ;  the  auctioneer  states  the  sum  of  money  wanted,  an^fc 
the  number  of  acres  to  be  disposed  of,  and  the  person  who  wUraccep<^ 
the  least  quantity  of  land  for  the  sum  required,  is  declared  the  purchaaer     3 
so  that  the  persons  bid  downwards,  until  some  one  name  a  qnanttty  a^ 
land  less  than  any  other  will  take* 

The  manner  of  conducting  sales  by  auction  of  the  po€t-horse  duties S.^ 
at  once  Dutch  and  English*  The  duties  are  put  up  at  a  large  sam|  nam^^ 
in  the  partis  ulars,  and  the  sale  is  then  conducted  in  the  same  manner  a»  -< 
Dutch  avction:  but  when  any  person  actually  bids,  others  may  adfaa 
on  that  bidding,  and  the  highest  bidder  is  declared  the  purchaser  >  josC 
if  the  sale  bad  been  conducted  in  the  usual  way. 
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the  leasonhig,  that  a  person  does  not  follow  his  own  judg- 
ment because  other  persons  bid ;  that  the  judgment  of  one 
fenon  is  deluded  and  influenced  by  the  biddings  of  others. 
The  &cts  of  the  case  of  ConoUy  v.  Parsons  do  not  appear 
ill  the  report ;  but  I  leam»  ihat  there  was  a  contest  be- 
tween xeal  bidders,  after  the  person,  employed  to  bid  on 
the  part  of  thevendors,  had  desisted  from  bidding.  The 
suit  was  oomjnomised  by  the  purchaser  paying  a  eon- 
lidoahie  sum  of  money  to  the  vendor  to  release  him  from 
the  oentract ;  and  consequently  Lord  Rosslyn  did  not  give 
judgment ;  but  it  seems  he  was  clearly  of  opinion,  that 
theiale  was  vaUd. 

And  in  the  later  case  t>f  Bramley  v.  Alt  (m),  where  an 
estate  was  put  up  to  sale  by  public  auction,  and  an  agent 
&rfheyeador  bid  to  75L  an  acre,  without  public  notice 
ef  his  fntentioii  to  do  so ;  and  after  a  contest  with  real  bid- 
den>  the  estate  was  bought  at  101/.  17^.  an  acre;  Lord 
Alvanley,  then  Master  of  the  Bolls,  decreed  a  spedfic  per- 
fetmance  with  eosts.  And  he  concurred  with  Lord  Rosslyn 
m  considerii^  the  case  of  Howard  v.  Castle  only  as  a  deci- 
doB,  that  where  all  the  bidders  except  the  purchaser  are 
pttffisrs,  thesale  shaU  foe  void. 

In  the  last  case  on  this  subject,  (n)  it  appeared,  that  as- 
fl^nees  of  a  bankrupt  had  put  up  the  estate  to  sale  by  auc- 
tiOQ.  It  was  proved  that  a  bidder  was  employed  on  their 
parts  to  bid  up  to,  but  not  to  exceed  750/.  the  sum  for 
fihidi  the  estate  was  actually  sold.  The  Master  <^  the 
Bells  held,  that  the  as»gnees  had  not  committed  any  fraud ; 
they  did  ncA  employ  the  bidder  for  the  purpose,  generally^ 
cf  enhanciiig  the  price,  but  merely  to  prevent  a  sale  at  an 
undervalue,  and  they  stated,  previously,  what  they  con- 
edved  to  be  the  true  value,  below  which  the  lot  ought  not 

(«)  8  Yew.  Jan.  620.  in)  SmiQi  ?.  Clarke,  12  V«i. 

Jmu  477, 
C  3  to 
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to  be  sold.  His  Honour  treated  the  case  of  Howard  v. 
Castle,  as  having  proceeded  on  the  ground  of  plain  and 
direct  fraud  ;  and  said,  that  in  a  similar  case  he  should 
come  to  a  similar  conclusion. 

Upon  the  whole,  then,  it  is  clearly  settled,  that  a  bidder 
may  be  privately  appointed  by  the  owner  in  order  to  }Hre* 
vent  the  estate  from  being  sold  at  an  undervalue.  And 
it  has  been  decided,  that  if  there  were  real  bidders  at  a 
sale,  it  must  be  supported  although  the  bidding  imme- 
diately preceding  that  of  the  purchaser  was  fictitious  (o) ; 
and  where  public  notice  has  been  given,  the  contraet  will 
be  binding  on  the  purchaser,  although  there  was  &e  can- 
test  between  real  bidders ;  but  only  the  purchaser  and  the 
person  employed  to  bid,  bid  gainst  eaqh  other  (p^  It 
should  seem  that  the  rule  would  be  the  same,  even  where 
public  notice  had  not  been  given,  provided  the  bidder  was 
appointed  only  to  protect  the  vendor's  interest. 

But  it  seems,  that  where  the  person  is  employed*  net  for 
the  defensive  precaution,  with  a  view  to  prevent  a  sale  at 
an  undervalue,  but  to  take  advantage  of  the  eagerness  of 
bidders  to  screw  up  the  price,  that  will  be  deemed  a  firtiud 
iq).  Neither  do  the  cases  authorize  the  vender  t^  appeiat 
more  than  one  person  on  his  behalf.  It  seems  higUy  jNro- 
per  that  a  vendor  should  be  permitted  to  appoint  a  pcnmi 
to  guard  his  interests  against  the  intrigues  of  bidders ;  but 
it  does  not  follow  that  he  may  appoint  more  than  one. 
Tlie  only  possible  object  of  such  a  proceeding  is  fraud.  It 
is  simply  a  mock  auction;  and,  notwithstanding  Ixird 
Rosslyn's  impression,  it  is  universally  felt  and  aeknuw^ 
ledged,  that  the  judgments  of  most  men  are  deluded  and 

(o)  S.  C.  181d,theVice-Chancellorfeemei 

(p)  Oklfield  y.  Round,  5  Veu  rather  to  be  of  opiDion  that  the 

Jun.  508.  appoiotmeDt  of  one  puffer  was,  hi 

(q)  See  12  Ves.  Jua*  483.      In  no  case,  bad. 

Fitzgerald  r.  Forstefi  3ist  July, 
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influenced  by  tlie  biddii^pi  of  othera,  As  ftr  as  any  aid  i* 
sought  from  the  auction  duty  acts,  in  support  of  prirat* 
Wddings  on  behalf  of  the  o#ner,  it  is  clear  that  they  Ad 
not  snthoriK  or  tonction  the  appointtffent  of  more  thail  oiie 
fteon.  Ifl  th*  rtpftrt  of  CfoAolly  y.  Ptoohii,  it  «  staftd, 
tbl  persoiw  ifWre  employed  tcf  bid,  and  did  bid  fcfr  the 
radars ;  but  the  fiict  is,  that  one  ftfaiyh  only  was  employ-' 
ed  by  them,  ind  aettl^Ity  bid  6n  their  behalf.  The  Sliasttf 
d  theRoBs  obserted,  in  the  kte  case  of  Smith  t.  Clarkf';' 
thst  te  did  not  se«,  that  if  s6ve*si  bidders  were  employee^ 
by  ihe  tendor>  in  that  casi6^  a  eouH  of  ^uity  wdtrM  cottfi 
pel  Ihe  pittehator  id  ttltiff  the  i^neetiiehi  mfd  iiS^eufioti'f 
for  that  must  be  done  merely  to  enhaftee  {he  price;  It 
was  not  necessary  for  the  defensive  purpose  of  protection 
against  a  sale  at  an  undervalue  (r). 

But  although  an  original  purchaser  will  not  be  bound 
whm  a  fraud  has  been  practised  in  the  biddings,  yet  if  he 
tiansfer  his  contract,  a  strong  case  of  fraud  must  be  made 
oat  agaxnat  the  original  purchaser,  to  enable  the  court  to 
give  the  benefit  of  it  to  his  assignee,  who  was  not  induced 
through  competition  to  give  the  price  (s). 

If  the  particularsp'  or  advertisements  state  (as-  they  fre- 
fientfy  do),  that  the  estate  is  to  be  sold  without  reserve, 
it  aeems  dear  that  the  sale  would  be  void  against  a'  pur- 
dttser,  if  any  person  were  employed  as  a  puffer,  and  actu- 
aBybidat  the  sale. 

It  m  generally  understood,  that  some  person  will  bid  on 
the  part  of  the  owner ;  and  it  therefore  seems  to  deserve . 
ooanderation',  whether  it  would  not,  in  most  cases,  be  ad- 
^ble  to  give  public  notice  of  the  owner's  intention,  pre- 
noady  to  the  sale.  Where  public  notice  is  given^  the 
niode  least  liable  to  Objection  seems  to  be  that  of  reserving 


(r)  See  12  Ves.  Jm.  483 ;  and  (0  See  12  Ves.  Jun.  484. 

»e  8  Tenn  Kep.  93,  95, 

c  4  a  bidding. 
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* 

t  biddings  ar  ttqmlfttiiq;  in  the  odhfiitions  of  sale,  tliat  the 
owner  may  bid  once  in  the  course  of  the  sale  (/).  It  may 
here,  however,  be  proper  to  observe,  that  buying  in  an 
estate,  especially  where  it  is  done  without  public  notice, 
mostly  prejudices  a  future  sale.  This  was  exemplified  in 
the  sale  of  an  estate  befcMie  one  of  the  Masters  in  Chancery, 
trhere  23,000/.  was  bona  fide  bid,  and  the  estate  was 
bought  in  by  the  agent  of  the  vendor ;  afterwards  there 
were  three  other  sales  in  the  Master's  office ;  and  the  con- 
sequence of  the  estate  having  been  bought  in,  deterring 
oUiers  from  bidding,  was,  that  on  the  two  first  oocasmis  no 
more  was  offered  than  18,0002.  and  6,000iL ;  and  the  estate 
finaUy  sold  for  l&fiOOl  {u). 


*«ta 


III.  The  particulars  and  conditions  of  sale  {x)  next 
our  attention. 

It  seems  that  the  judges  will  so  construe  them  as  to  en- 
deavour to  collect  the  meaning  of  the  parties,  without  in- 
cumbering themselves  with  the  technical  meaning  of  the 
words. 

*  -  Thus  where  iy)  the  city  of  London  let  an  estate  by  auc- 
tion for  a  term  of  years,  according  to  certiun  conditions  of 
sale,  by  which  it  was  stipulated,  that  the  purchaser  should 
pay  n  certain  rent  before  tiie  lease  was  granted,  which  he 
accordingly  agreed  to  do ;  the  G)urt  of  King's  Bench  held, 
that  though  the  money  to  be  paid  could  not  be  ttrictiy 
called  a  rent,  the  relation  of  landlord  and  tenant  not  ]iav« 
ing  tiien  commenced,  yet  the  parties  intended  the  money 

(0  See  Cowp.  397.  {x)  See  a  form  of  tkem,  Ap. 

(if)  See  6  Ves,    Juo.    629;  pendiz,  No.  4. 

WreQ?.&irtoo,8Ves.JaD«502;  {y)  QXtf  of  London  t.  Dial, 

and  see  Twining  v«  Morris^  2  Bre.  WoodfaU's  L.  and  T*  241 . 


C,  C.  326. 
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should  be  paid,  and  it  must  be  paid  accordingly.  Lotd 
Kenyon  said^  he  had  always  admired  an  expression  of  Lord 
Haidwicke'Sy  **  that  there  is  no  magic  in  words.'' 

Great  care,  however,  should  be  taken  to  make  the  par* 
ticolara  and  conditions  accurate;  for  the  auctioneer  cannot 
contradict  them  at  the  time  of  sale,  such  verbal  declarations 
being  inadmismhle  as  evidence. 

Thus,  where  estates  were  put  up  to  sale  by  auction  (2), 
and  in  the  printed  particulars  of  sale  were  stated  to  be  free 
from  all  incumbrances;  they  were  bought  by  a  person 
wlio^  discofvering  that  there  was  a  charge  en  the  estate  of 
17/.  per  «mum,  refused  to  complete  the  purchase,  in  con^ 
sequence  of  which  an  action  was  Inrought  by  the  vendor ; 
and  although  he  offered  to  give  in  evidence,  that  the  auc- 
tioneer had  publicly  declared  from  his  pulpit  in  the  auc- 
tion-toom,  when  the  estate  was  put  up,  that  it  was  charged 
in  the  manner  above  specified,  yet  the  court  of  C.  B.  re* 
iused  to  admit  the  evidence,  as  it  would  open  a  door  to 
fraud  and  inconvenience,  if  an  auctioneer  were  permitted 
to  make  Terbal  declarations  in  the  auction-room,  contrary 
to  the  printed  conditions  of  sale ;  and  the  plaintiff  was  non« 
suited.  And  this  rule  prevails  in  favour  as  well  of  the  seller 
ss  of  the  purchaser  (a). 

The  same  rule  of  course  prevails  in  equity,  where  the 
person  setting  up  the  parol  evidence  is  plaintiff.  Upon  the 
sale  of  an  estate  by  auction,  the  particular  was  equivocal 
as  to  the  woods:  but  it  was  dear  the  purchaser  was  to 
pay  for  timber,  and  timber*like  trees.  There  was  a  large 
underwood  upon  the  estate.  At  the  sale,  the  article  being 
amb^ous,  the  auctioneer  declared,  he  was  only  to  seQ 
the  land ;  and  every  thing  growing  upon  the  land  must  be 

(OGwmlf  v.Erhtrt,  1 H.  Black,  {a)  PoweUv.  Edmnndsi  12Esal, 

289;  iM  Jones  v.  Edney,  8  Csmpb.       6, 
Ci«285. 

paid 
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jMud^  for.  The  defendemt,  the  ]mrehaiier»  makted  he  was 
only  to  pay  for  timber,  rad  timber  Jike  treed,  liot  for  plan- 
tation and  underwood.  The  declaration  at  the  sale  was 
distinctly  proved ;  but  it  was  determined  by  the  court  of 
Exchequer,  that  the  parol  evidence  was  not  admissible  ifi). 

Nor  when  the  seller  is  plaintiff  can  patol  evidence  be 
admitted  on  his  behalf,  of  the  declarations  at  the  sale, 
although  the  purchaser  by  the  written  agreement  Innd 
himself  to  abide  by  the  conditioM  and  declarations  iiuidt 
at  the  sale  (c). 

But  a  question  has  been  raised,  whether,  if  by  a  o6lk- 
tecal  representation  a  party  be  induced  to  enter  into  a  writ- 
ten agieementy  diffisrent  from  such  representation,  he  may 
not  have  an  action  on  the  case  for  the  fraud  practised  to  lay 
asleep  his  prudence  {d}. 

And  if  the  purchaser  have  particular  persond  infor- 
matisn  given  him  e(  an  iaeumlM^ce,  it  seems  that  the 
paroi  evidence  may  be  admitted  (^.  The  evidence  may 
be  used  in  equity  as  a  def&nee  a^inst  the  sp6dfie  perform- 
anoe  if  tiie  pami  variation  wss  m  ftvour  of  the  defendant, 
aai  the  plaintiff  seek  a  peifmBsance  in  sperie  aceotdiflg:  to 
thi  written  agreement  \^* 

If  it  be  the  custom  in  a  public  auction-room,  to  paste 
up  the  conditioM  of  sale  in  the  room,  and  the  auctioneer 
announces  that  the  conditions  are  as  usual,  tiiey  wiS,  if 
paaked  up»  according  ta  the  usual  custom,  be  binding  on 

(^)  Jeakia89nT.  Pepys,  6  V«8.  Black.  289 ;  and  see  Pembef  v. 

Jua. 330, cited;  15  Yes.  Jiui>,5^]y  Mathers,  1  Bro. C«  G.S%i  Fife v« 

stated.  Clay tonj  13  Vet.  Jan.  546,  wkere 

(c)  Higginson  v«  Clowes^  15  the  particalar  was  altered  before 
Yes.  JuD.  516.  the  sale, 

(d)  See  Powell  v«  Edmunds^  (/J  Hifginflon  v.  Clowes,  ubi 
12  East,  6%  $up. 

(0  GuQiiis  T.  Brharit  1   H. 

the 
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the  purehMor,  although  he  did  not  lee  tliem  (g).    This  can 
seldom,  however,  happen  opoQ  a  sgle  of  estates. 

The  late  Mr.  Bradley  recommeiided,  that  where  it  is 
onderstoodt  at  the  time  of  sale,  that  the  vendor  has  only 
a  doabtfiil  titles  a  provirional  dause,  to  the  following 
'4eet,  should  he  inserted  in  the  conditions  of  sale,  and 
articles  of  purchase ;  which  would  be  sufficient,  he  thought, 
to  obviate  any  doabi  that  might  otherwise  arise  at  the 
side: 

'*  That  if  the  counsel  of  the  purchaser  shall,  on  die  ex- 
xmiaation  of  ^e  title,  be  of  opinion,  that  a  good  title  and 
oMveyanoe  eannot  be  made  of  the  purchased  premi8e8# 
within  the  time  hmited  by  the  articles  for  oarrying  the 
same  into  execution ;  ia  that  case  tiMs  same  articles  shall 
be  disebarged,    and  not  further  proceeded  in  on  mther 

The  estate  cannot  be  tea  minutely  deaeribed  in  the  par# 
tieakra;  fer  although,  as  Lord  Thurlow  observed,  it  ia 
uspossiUe  that  al)  the  Iktk  particnlara  lebtive  to  tho 
({aantaty,  the  afeiiatioiii  &c  should  be  ao  specifically  laid 
down,  aa  not  ta  call  fcr  aome  aQowanee  and  cooaideisatiaBUk 
wken  thebssgain  ecmea  to  be  raecuted  (A) ;  yet  if  a  peraoiu 
however  sacoiivnrsant  m  the  actual  situatieii  of  liia  estate^ 
will  pve  a  description,  he  must  be  boimd  by  that^  whether 
coDDsant  of  it  or  not  (i)w 

Lord  EUenborough  has  observed,  that  a  Httle  more  fiur* 
ras  OB  the  part  of  auctioneers,  in  the  forming  of  their  par- 
tiedars,  would  avoid  many  inconveniences.  There  ta  alwaya 
either  a  suppression  of  the  fair  description  of  the  premiaes» 

{g)McsnardT.Aldridge,3Esp.  (0  See  1  Ves.  Jun.  213,  per 

Ct  271.  Lord    Thurlow  ;    ScliDcider    t. 

{h)  See  1  Vet.  Jan,  224,  per        Heath,  3  Camp.  Ca.  506. 
Lord  Thurlow. 

or 
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or  there  b  Mfmetliiag  stated  which  does  sot  belottg  to  them ; 
and  in  fiivour  of  juBtioo,  considering  how  little  knowledge 
the  parties  have  of  the  thing  sold,  much  more  particularity 
and  fiumess  might  be  eaqpected.  The  particulars,  his  Lord- 
ship added,  are  in  truth  like  the  description  in  a  policy  of 
insurance,  and  the  buyer  knows  nothing  but  what  the  party* 
ooinmunicates  (k). 

In  one  case  (/)  the  conditions  of  sale  stated  a  house  to  be 
^  a  free  public-house."  The  lease  contained  a  covenant  to 
take  beer  from  the  lessors ;  but  the  auctioneer  read  over  the 
whole  lease  in  the  hearing  of  the  bidders,  but  he  stated 
erroneously,  that  the  covenant  had  been  decided  to  be  bad. 
The  purchaser  brought  an  action  to  recover  his  deposit. 
Lord  EUenborough  said,  that  in  the  conditions  of  sale  this 
is  stated  to  be  '*  a  free  public-house."  Had  the  auctioneer 
afi;erwards  verbally  contradicted  this,  he  should  have  paid 
very  little  attentiMi  to  what  he  said  from  his  pulpit  Men 
cannot  tell  what  contracts  they  enter  into  if  the  written 
conditions  of  sale  are  to  be  contiouled  by  the  babble  of  the 
auction-room.  But  here  the  auctioneer,  at  the  time  oi  the 
sale,  declared,  that  he  warranted  and  sold  this  a  free  publie- 
house.  Under  tiies?  dnmnistanoes  a  bidder  was  not  bound 
to  attend  to  the  clauses  of  the  leas^  or  to  consider  their 
legal  operation. 

Wh^e  a  lease  is  sold,  the  purchaser  is  not  bound  to 
complete  his  purdiase  if  any  part  of  the  buildings  demised 
have  been  removed,  although  he  heard  the  lease  read,  and 
the  particulars  did  not  comprise  the  building  in  ques- 
tion (m). 


(k)  Sea  3  Smithi  439 ;  and  see  Ca.  284. 

Duke  of  Norfolk  t.  Worthy,  1  («i)Graiiserf,  Worms,  4  Camp* 

Camp.  Ca.  337,  and  posi.  Ca«  83. 

(/)  Jones  V.  Edney,  8  Campt 


In 
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In  stating  aa  ertate  to  be  of  any  given  **  dear**  yearly 
mti  the  parties  should  attend  to  the  meaning  of  the  wovd 
''  dear,"  in  an  agreement  between  buyer  and  seller ;  whidi 
is,  dear  d  all  outgoings,  incumbrances,  and  extraordinary 
disiges,  not  according  to  the  custom  of  the  country,  as 
tjrthes,  poor-rates,  church-rates,  &c.  which  are  natiuul  charges 
(m  the  tenant  (n). 

The  mere  exhibition  of  a  plan  of  a  new  street,  at  the 
time  of  the  sale  of  a  piece  of  ground  to  build  a  house  in 
the  line  of  the  intended  street,  does  not  amount  to  an 
implied  contract  to  execute  die  improvements  exhibited  on 
the  pUm,  where  the  written  contract  is  silent  on  that 
head(o). 

Where  the  timber  and  othar  trees  are  to  be  taken  by  the 
pnichsser  at  a  valuation,  it  should  be  stated  accuratdy  for 
what  trees  he  is  to  pay. 

In  a  case  where  there  were  several  lots,  it  was  stated 
after  two  of  them,  that  the  timber  on  them  was  to  be  paid 
£>r.     The  particulars  were  silent  as  to  the  timber  on  the 
father  lots,  which  was  of  considerable  greater  value ;  but 
there  was  a  general  condition  that  all  the  timber*  and  tim- 
ber-like trees,  down  to  1^.  p^  stick  inclusive,  should  be 
taken  at  a  fair  valuation.    The  purchaser  of  the  lots  to 
which  no   statement  was   annexed,   claimed  the  timber 
without  paying  for  it;  and  the  Master  of  the  Rolls  tiiought 
that  a  purchaser  might  be  so  fairly  impressed  with  that 
idea,  notwithstanding  the  general  condition,  that  he  re* 


(«)  Earl  of  Tyrconnel  t.  Doke  tal  t.  Gtbsoo,  2  Dow.  301 ;  set 

of  Aocaster,  Ambl.  237,  2  Ves.  Comptoa  v«  RichardSi  1  Price, 

JOO.  27. 

(o)  Feoffees  of  Heriott's  Hospi* 

fused 
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ftued  to  compel  him  to  -perform  the  contraet  aoeordhig  to 
the  •dkr's  eanstructio]!  {p). 

But  although  it  should  bo  merehir  stipulated  that  the 
purchaser  shall  pay  for  timber ,  yet  he  mutt  pay  for  trees 
not  strictly  timber,  if  coasideivd  so^  accordii^  to  the  custom 
of  the  country  {q). 

It  is  proper,  also,  to  make  some  provision  as  to  artides 
not  properly  fixtures.  Liord  HaidwidLe  said,  tliat  if  m  nan 
sells  a  house  where  there  is  a  copper,  or  a  brew^house  whero 
there  afe  utcflisils,  unless  ibere  waa  some  con^eration  given 
for  ^m  and  a  vahiation  set  upon^  them,  they  would  not 
paos  (r>. 

When  the  title-deeds  cannot  be  delivered  up,  Bcme 
{novidon  idioiild  be  made  as  to  die  expenoe  o^  the  srlt^ed 
C(^ie8,  and  the  covenanta  to  produce  them,  which  will 
otherwise  fall  upon  the  vendor  (s) ;  and  where  the  estate 
is  sdd  in  many  lots,  and  the  title-deeds  are  numeious, 
atarly  the  whole  purchase-money  may,  perhaps,  be  ex- 
hausted. In  one  case,  the  lots  were  m<»re  than  300,  and 
the  copiee  came  to  2000/. 

If  the  estate  is  leasehold,  and  the  vendor  camiot  pro- 
cure an  abstRiet  of  the  lessor's  title>  this  fact  should  be 
stated  in  the  oonditicms  {t). 

A  purchaser  of  a  leasehold  estate  must  covenant  with  the 
▼eador  to  kidemnify  him  against  the  rent  and  covenants  in 
the  lease,  aklMv^h  he  is-  not  expressly  required  to  do  so  by 

(p)  Higgtnson  ?.  Clowes,   15  478. 

Ves.  Jun.  516.  (s)  Dare  r.  Tucker,  6  Ves.  Jun. 

(q)  Duke  ofCiiandos  v.  Talbot,  460  -,  and  Berry  t.  YouDg,  2  Esp. 

2  P^  Wms.  601  ;  Anon.  Ch,  25*  Ca.  640,  n.     See  post,  c.  9. 

Jul7,|18C8;  and  see  Aubrey'y.  (t)  See  pott,  ch.  7;  and  sec 

Fisher,  10  East,  446.  Denew  v    Deicrell      3   Caropb. 

(r)  Ex  parte  Quincey,  I  Atk.  "451. 
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the  cpnditions  of  «ale  (a?) ;  and  it  will  not  vary  the  case  that 
he  is  not  entitled  to  any  covenants  for  title ;  for  example, 
wh^re  the  sale  i3  by  an  executor  of  an  assignee  (y) ;  but 
assignees  of  a  bankrupt  selling  a  lease  which  was  vested  in 
him,  cannot  requke  the  purchaser  to  enter  into  such  a  eove^ 
naat  for  their  indemnity,  or  the  indemnity  of  the  bank* 
rupt  (z). 

4iid  although  a  purchaser  ia  not  required  by  the  com- 

(2i<ionfl  of  saU^  to  give  an  indemnity  against  the  rent  and 

<^eiumts,  and  an  assignment  is  actually  executed  with- 

Wt  aay  indemnity  being  given ;  yet,  even  a  verbal  agrM- 

^^Hmt  by  the  purchaser,   before  the  sale,  to  secure  such 

^iidemnity,  will  be  carried  into  a  spsdfic  execution,  if  it  be 

^iistinctly  proved  (a). 

^Vhero  a  vendor  is  only  an  assignee  of  a  leasehold 

^atate^  and  is  not  bound  by  covenant  to  pay  the  rent,  and 

i>«rform  the  cov^umts  in  the  lease,  his  liability  to  do  so 

ceases  up^  his  assigning  the  estate  over  (6),  and  conse-* 

c^iiently,  tn  such  case^  there  is  not  any  thing  for  a  pur- 

ohaser  to  ipdemnify  against;  unless  it  should  be  conai-* 

dered  that  an  assignee  is  bound  to  indemnify  his  assignor 

^^gainst  the  rent  and  covenants  under  an  implied  contract 

- — a  question  which  has  been  discussed,  but  not  I  believe 

clecided. 

It  should  always  be  stated  in  the  conditions,  that  the 
caaveyance  shall  be  prepared  by,  and  at  the  expense  o^ 
t^  purchaser  (c). 

(x)  See  Pember  v.  Mathers,  1  U)  Wilkins  v.  Fry,  1  Men  244. 

Bro.  C.  C.  52  J  and  see  post,  ch.  (a)  Pember  v.  Mathers,  1  Bro. 

^1  u  to  the  obligation  of  a  pur-  C.  C.  52 ;  and  see  post,  ch.  3, 

chaser  of  an  equity  of  redemption  (h)  See  1  Trea.  £q.  2d  Ed,  p. 

^  indemnify  the  vendor  a^insi  350^  and  Fonbl*  n.  (y)  ibid,  and 

tilt  mortgage  money.  see  Taylor  t.  Shum,  I  Boa.  sad 


in)  Sfakies  t.  Morris,  1  Ves..        PulL  21. 
^^^  Beam.  8.  (c)  See  posU  eh.  4, 


The 
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The  usual  condition,  '*  that  if  the  purchaaer  shall  fiul 
to  comply  with  the  conditions,  the  deposit  shall  be  forfeitedp 
and  the  proprietors  be  at  Uberty  to  re-sell  the  estate;  and 
tile  defidency,  if  any,  by  such  sale,  together  with  all 
charges  attending  the  same,  shall  be  made  good  by  the  de- 
fiuilter,"*  should  never  be  omitted.  It  forms  a  Ken  on  the 
estate  for  the  purchase-money,  &c.  and  if  the  purdtaser 
do  not  comply  with  the  conditions,  the  vendor  may,  by 
virtue  of  this  stipulation,  re-sell  the  estate,  and  recover  die 
deficiency  and  charges  from  the  purdiaser  {d).  And  if  tiie 
money  produced  by  the  second  sale,  exceed  the  original 
purchase-money,  the  purchaser  who  has  violated  the  agree- 
ment wiU  not  be  entitled  to  the  surplus,  but  the  vender 
himself  will  be  entitled  to  retain  it. 

A  stipulation  in  a  contract  that  in  case  the  vendor  can- 
not deduce  a  good  title,  or  if  the  purcha^r  shall  not  pay 
the  money  on  the  appointed  day,  the  agreement  shall  be 
void,  does  not  enable  either  party  to  vitiate  the  agreement, 
by  refiising  to  perform  his  part  of  it :  the  seller  may  avoid 
the  contract,  if  the  purchaser  do  not  pay  the  mcmey ;  the 
purchaser  may  avoid  it,  if  the  seller  do  not  make  a  title ; 
or  the  contract  will  be  void,  if  the  seller  cannot  make  a 
title ;  but  it  is  not  suffident  for  him  to  say  that  he  can- 
not (^). 

If  the  purchaser,  after  breaking  the  condition,  become 
bankrupt,  and  the  estate  is  re-sold  at  a  loss,  the  expenses 
of  the  sale,  &c.  being  in  the  nature  of  unliquidated  da- 
mages, cannot  be  proved  under  the  commission ;  but  as 
the  vendor  has  a  lien  on  the  estate,  he  may  apply  the 
money  produced  by  the  last  sale  of  the  estate,  first,  in 

(d)  Ex  parte  Haater,  6  Ves.  vide   7    Yes.    Jan.   275  ;    see 

Jao«  94 ;  tad  tee  Mom  y.  Mat-  Greaves  t.  Ashliiii  3  Camp.  466. 

thews,  3  Ves.  Jan.  279 ;  Mertens  («)  Roberts  t.  Wjatt,  2  Taant. 

▼•  Adcock,  4  Esp.  Cs,  251.  sed  268. 

parent 
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payment  of  those  articles  which  it  is  just  he  should  re- 
ceiYe,  but  which  he  could  not  prove  under  the  bank- 
ruptcy; then, -towards  payment  of  the  original  purchase- 
money  ;  and  *  the  balance  may  be  proved  under  the  com- 
mA(m(f;. 

In  a  recent  case  (^)  a  leasehold  house  and  furniture 
had  been  sold  for  4,370/.  and  the  aisignment  was  executed, 
bat  neither  it  nor  the  lease,  nor  possession,  had-  been  deli- 
vered, and  the  purchaser,  declining  to  complete  the  contract, 
the  seDers  brought  an  action  and  recovered  the  whole  amount 
of  the  purchase-money  and  costs.  The  piurchascr  became  a 
hanknipt,  and  the  assignees  took  possession  of  the  house. 
The  teller  then  sold  the  house  and  furniture  at  a  considera- 
hie  loss,  and  Lord  Eldon  considered  that  they  were  enti- 
tled to  alien  for  the  amount  of  the  sale  and  costs,  and  to  a 
proof  for  the  difference,  although  it  was  insisted  that  thoy 
were  conduded  by  their  action. 

The  condition  which  has  now  become  almost  universal, 
thit  any  mistake  in  the  description  of  the  estate,  &c.  shall 
not  annul  the. sale,  will  only  guard  against  unintentional 
errors. 

This  was  decided  by  Lord  Ellenborough  in  a  case 
where  the  estate  was  stated  in  the  particulars  to  be  about 
one  mile  from  Horsham.  It  turned  out  that  the  estate 
was  between  three  and  four  miles  from  that  place.  Upon 
^  action  brought  by  the  purchaser  for  recovery  of  the 
depoat,  it  was  insisted  that  the  effect  of  the  misdescrip- 
tion was  saved  by  the  condition,  which  provided  that  no 
cn^r  or  mis-statement  should  vitiate  the  sale.  But  Lord 
^^Icnborough  said,  that  in  cases  of  this  sort  he  should 
always  require  an  ample  and  substantial  performance  of 
^he  particulars  of  sale,  unless  they  were  specifically  qua- 

(/)  Ex  parte  Hoater,  6  Ves^  (g)  Ex  parte  Lord  Seaforth,  1 

*^Qa.  91 ;  Bowles  ?.  Rogers,  ibid.        Rose,  306. 

^5,  a.  1  Cooke,  123. 

T)  lified. 
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lificd.  Here  there  was  a  clause  inserted,  providing  that 
an  error  in  the  description  of  the  premises  should  not  vi- 
tiate the  sale,  but  an  allowance  should  be  made  for  it* 
Tins  he  conceived  was  meant  to  guard  against  unintentioBal 
errors,  not  to  compel  the  purchaser  to  complete  the  ctm- 
tract  if  he  had  been  designedly  misled.  His  Lordship 
therefore  left  it  to  the  Jury,  whether  tliis  was  merely  an 
erroneous  statement,  or  the  misdescription  was  wUftdly 
introduced,  to  make  the  land  appear  more  valuable  from 
being  in  the  neighbourhood  of  a  borough  town.  In  the 
former  case,  the  contract  remaiiied  in  force,  but  in  the 
latter  case,  the  plaintiff  was  to  be  relieved  from  it,  and 
was  entitled  to  recover  back  his  deposit.  The  plaintiflT* 
had  a  verdict,  so  that  the  Jury  must  have  thought  the 
misdescriptipn  fittudulent  (h). 

A  bidding  at  a  sale  by  auction,  may  be  countermanded 
at  any  time  before  the  lot  is  actually  knocked  down  (t)  : 
because  the  assent  of  both  parties  is  necessary  to  make 
the  contract  binding ;  tha.t  is  signified,  on  the  part  of  the 
seller,  by  knocking  down  the  hammer.  An  auction  is 
not  unaptly  called  loctis  potnitentico.  Every  bidding  is 
nothing  more  than  an  offer  on  one  side,  which  is  not  bind- 
ing on  either-  nde  till  it  is  assented  to.  If  a  Udding  was 
binding  on  the  bidder  before  the  hammer  is  down,  he 
Would  be  bound  by  his  offer,  and  the  vendor  would  not, 
which  can  never  be  allowed. 

The  countermand  of  a  bidding  would,  in  some  casea^ 
prove  of  the  most  serious  consequences,  and  it  might 
therefore  be  advisable  to  stipulate  in  the  conditions  of 
sale,  that  no  persons  shall  retract  their  biddings. 

(A)  Duke  of  NorfolkT.  Worthy,        and  Bea.  377 ;  Stewart  v.   Ailif. 
1  Camp.  Ca.  337  ;   see  Fenton  t.         ton,  1  Mer.  26. 
Bfown,  14  Ves.  Jun.  144 ;  1  Ves.  (i)  Payne  t.  Cafe,  8    Terra 

Rep.  148. 

Although 
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Although  the  duty  is  by  the  Acts  impoeed  on  the  vea- 
dor,  yet  he  is  not  restrained  from  making  it  a  eon^tion  of 
tale,  that  the  duty,  or  any  certain  portion  thereof,  shall 
be  paid  by  the  purchaser  over  and  above  the  priee  bidden 
it  the  sale  by  aucticm ;  and  in  such  case  the  auctioneer  is 
le^oired  to  demand  payment  of  the  duty  from  the  pur- 
duper,  or  such  portion  thereof  as  is  payable  by  him  un* 
der  the  condition ;  and,  upon  n^lect  or  refusal  to  pay  the 
tune,  such  bidding  is  declared  by  the  Acts  to  be  null  and 
mA  to  all  intents  and  purposes  (k)  ( I). 

It  is  usual  to  make  some  provision  respecting  the  pay- 
nent  of  the  auction  duty, .  as  that  the  vendor  and  pur- 
dnaer  dull  pay  it  in  equal  moieties,  and  indeed,  where 
the,  pwehaae-money  is  liable  to  the  duty,  a  stipulation  of 
this  nature  shoidd  never  be  omitted,  imless  the  vendor  in- 
tend to  pay  the  whole  duty  himself.  If  the  seller  cannot 
make  a  title,  the  purchaser  can  recover  from  him  the  auc- 
tion duty  wfakh  he  has  paid  (/). 

The  other  provisions  which  ought  to  be  inserted  in  con- 
ditiont  of  sde,  are  so  well  known  as  not  to  require  notice. 


rV^  It  frequently  happens  that  estates  advertised  to  be 
sold  by  auction^  are  sold  by  private  contract,  instead  of 
bang  brought  to  the  hammer,  and  the  sale  ia  not  an- 
Qoimced  to  the  public  till  the  day  fix^  for  the  auction, 
and  even  sometimes  not  till  the  auctioneers  appearance  in 
the  auction-room.  Notice  of  an  intended  sale  by  auc- 
tion 


•  I 


k)  17  Geo.  III.  c.  50.8.8.  (/)  Cane  T.Baldwin,  1  Stark.  65. 

>ee  7  Ves.  Jun.  345. 


(I)  Thii  provision  seems  very  objectionable.     It  might  be  contenilcd, 
^  if  a  parchaser  iUsliked  kia  bargain,  his  refusal  to  pay  the  auction  duly 
voold  aoQul  the  sale,  and  throw  the  whole  expense  attending  it  on  the 
^ador,  whose  estate  would  atiil  remain  unsold.  If  there  be  any  founda- 
tion 
D2 
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tion  is  laid  to  be  a  contract  with  all  the  world ;  and  tiie 
parties  to  whom  the  notice  is  addressed  ought  not  to  be  put 
to  the  expense  and  trouble  of  attending  the  auction  unless 
the  sale  is  to  take  place.  It  should  be  stated,  therefore,  in 
the  advertisements,  that  the  estate  will  be  sold  by  auction 
at  the  place  and  time  fixed  upon,  unless  prevumsly  sold 
by  private  contract;  in  which  case  notice  of  tJie  Sale  shall 
be  immediately  given  to  the  public ;  and  notice  should  be 
given  accordingly. 

If  'an  auctioneer  sell  an  estate  \vithout  a  sufficient  aii« 
thority,  so  that  the  purchaser  cannot  obtain  the  benefit  of 
his  bargain,  he  (the  auctioneer)  will  be  compelled  to  pay 
all  the  costs  which  the  purchaser  may  have  been  pat  to^ 
amd  the  interest  of  the  purchase-money,  if  it  has  been  nn- 
productive  (m). 

If  an  attorney  or  agent  bid  more  iat  an  estate  diail  he 
was  empowered  to  do,  he  himself  would  be  liable ;  but 
it  seems  that  his  principal  w(mld  not  (n).  But  unless  he 
were  expressly  limited  as  to  price,  and  not  enabled  to  go 
beyond  the  limits  of  his  authority,  his  principal  would  be 
bound  (o). 

Where  the  principal  denies  the  authority,  and  the  agent 
is  compelled  to  perform  the  agreement  himself  because 
he  cannot  prove  the  commissian,  he  may  afterwards  file  a 
bill  against  his  principal,  and  if  the  principal  deny  the 
authority,  an  issue  will  be  directed  to  try  the  &ct ;  and^  if 
the  authority  be  proved,  the  principal  will  be  compelled 

(m)  Bratt  ▼•  Ellis,  MS.  Jones t*  (o)  Hicks t.  Hankin, 4  Esp^Ct. 

Dyke,  MS.  App.  Nos.  7,  S.  114 ;  see  East  India  ComptDj  t« 

(ft)  See  Ambl.  498;    10  Ves.  Hensley,  1  Esp.  Ca.  112. 
Jun.  400. 


tion  for  this  argument^  the  clause  in  qaestioa  should  not  be  pennittod  lo 
stand  in  its  present  shape. 
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to  take  the  estate  at  the  sum,  which  he  authorized  the  agent 
to  bid  (p). 

If  an  auctioneer  give  credit  to  the  vendee,  or  take  a 
WD,  or  other  security,  for  the  purchase-money,  it  is  en- 
tiidy  at  his  own  risk:  the  vendor  can  compel  him  to 
pay  the  money  {q).  As  between  an  agent  for  the  seller 
and  a  purchaser,  it  seems  that  an  agent  with  an  undisclosed 
ptindpal  may  vary  the  tenns  of  payment  after  the  sale  is 
eompleted.  The  principal  may  interfere  at  any  time  be- 
fore payment,  [but  not  to  rescind  what  has  been  before 
done.  This  is  essential  to  the  safety  of  purchasers.  But 
if  a  man  sdl^  acting  as  a  broker^  the  moment  the  sale 
18  oQimpleted  he  is  functus  offidL  The  terms  of  the  con- 
traet  cannot  then  be  altered  except  by  the  authority  of  the 
principal  (r). 

If  a  purchaser  pay  his  money  to  the  agent  of  the  vendor 
before  the  time  when  the  latter  is  authorized  to  receive 
it,  he  makes  that  agent  his  own  for  the  purpose  of  paying 
over  the  money  to  the  right  owner  {s).\ 

The  auctioneer  should  not  part  with  the  deposit  until 
the  sale  be  carried  into  effect  {t)\  because  he  is  considered 
^  a  stake  holder,  or  depositary  of  it  {u).  In  a  late  case,  where 
the  auctioneer  was  also  the  attorney  of  the  seller,  and  paid 
over  the  money  to  the  seller,  after  he  knew  that  objections 
to  the  title  had  been  raised,  an  action  against  him  for  the 
^^t  was  sustained,  but  the  judges  cautiously  abstained 
fiom  pointing  out  the  duty  of  an  auctioneer  in  any  other 
ea8e(ar). 

(p)  W)^at  ?•  AlleD|  MS.  App,  (0  BarroughT.Skinner,5  Burr. 

No. 9.  2689;  Berry  v.  Youn?,  2  Esp.  C«. 

iq)  WiUiams  t.  Milliogton,  1  640^  n. ;  Spurrier  t.  Elderton,  5 

Hen. BUickit.  81 ;  see  Wiltshire T«  Esp.Ca.l;  md  seepof/,  ch.  10. 

^j  1  Camp.  N.  P.  258.  (ii)Jonet  ▼•Edney,  cor.  Lord 

(f) See  Blackburn  T.Scholes,  2  Ellenborough.  4  Dec.  1812. 

Cimpb.  343.  (')  See  Edwards    t.  Hoddiof, 

(i)  6e«  Fitfnther  t.  GaitskUl,13  5  Taunt  815^  1  Marsb.  377. 

Hi32.                                  D3  But 
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But  if  up<m  a  bill  filed  for  an  injunction,  the  6ourt  or-' 
der  the  deposit  to  be  paid  into  court,  it  will,  it  seems,  be 
after  deducting  his  charges  and  expenses  (y),  although  per- 
haps this  deserres  re^nsideration ;  for  the  purchaser's  deposit 
may  not  ultimately  be  the  fund  out  of  which  the  auctioneers^ 
duurges  are  to  be  paid. 

In  a  case  where  1000/.  was  paid  as  a  deposit  to  an  aue- 
tioneer  according  to  the  conditions  of  sale,  and  the  yendor  ep*- 
posed  two  motions  by  the  piurchaser,  in  an  original  and  eross- 
cause  filed  concerning  the  contract,  for  payment  of  the  depo- 
sit into  court,  and  the  auctioneer  became  a  bankrupt,  the  losit 
was  holden  to  fidl  on  the  vendor,  although  the  second  motion 
had  succeeded,  and  the  day  named  for  payment  of  tibe  money 
into  court  was  subsequent  to  the  bankruptcy  (z).  And  per^ 
haps  a  loss  by  the  insolvency  of  the  auctioneer  will,  in  tvfty 
case,  &11  on  the  vendor,  who  nominates  him,  and  whose  agent 
he  properly  is  (a). 

And  unless  an  auctioneer  disclose  the  name  of  his  prin-' 
cipal,  an  action  will  lie  against  him  for  damages  on  breadi 
oi  contract  ( 6). 

If  an  auctioneer  do  not  insert  usual  clauses  in  the  conditions 
of  sale,  whereby  the  sale  of  the  estate  is  defeated,  he  cannot 
recover  any  compensation  from  the  vendor  for  his  services ; 
and  it  is  immaterial  that  he  read  over  the  conditions  of  sale 
to  the  seller,  who  approved  of  them.  The  same  rule  of 
course  applies  to  negligence  generally  on  the  part  of  the  auc- 
tioneer, whereby  the  sale  is  defeated  (c). 

Where  a  man  is  completely  the  agent  of  the  vendor,  a 
payment  to  him  is  in  law  a  pa)rment  to  the  principal ;  and 

(y)  Annetley  y.Maggridge,  1  593,  Smith  v.  Lloyd,  1  M add.  618. 

Madd.  593.  (6)IIaQsonT.Roberdp8u,Peake't 

(;)  Browne  y«  Fenton,  ete  conK  Ca.  120  ;  see  Simon  n  Motiroti  8 

Rolls,  23  June,  1807,  MS.  |  SX.  Burr.  1921 ;  Owen  t.  Geoch^  2 

14  Vcs.  Jun.  144.  Esp,  Ca.  667 ;  12  Ves.  Joo,  352, 

{a)  S4*e  2  H.Btackst.  S9S  ;  13  484. 

Ves.  Ju«.  602;  14  Ves.  Jon.  150j  (c)     l)enew    ▼.  D6?erall|     S 

Aniieslev,  v.  Muggridge,  1  Madd.  Cimpb.  45]« 

in 
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man  action  agftinst  the  latter  for  recovery  of  the  deposit,  it 
ii  immftterial  whether  it  has  actually  been  p^idover  to  him 
or  Bot  {(I). 

It  inay  here  be  remarked,  that  a  deposit  is  ccmsidered 
ss  a  {ttyment  in  part  of  the  purchase-money  (e),  and  not 
as  a  mere  pledge ;  which  was  als6  the  rule  c^  the  civil 
law,  where  money  Was  given ;  but,  if  a  ring,  &e.  was 
giien  by  way  of  earnest,  or  pledge,  it  was  to  be  letnm- 

I^  pending  a  suit  for  spedfic  performanee,  a  deposit  be 
hid  out  in  tiie  public  fUnds  under  the  authority  of  the 
coQit,  it  win  be  binding  on  both  vendor  and  vendee ;  and, 
if  Uod  oat  without  opposition  by  the  seller,  it  must  be  pre* 
aomed  to  be  with  his  assent ;  and,  in  either  case>  he  Aiust 
take  theitodL  as  he  finds  it  (g). 

If  ft  piirehaser  is  entitled  to  a  return  of  his  dqM)sit,  he  is 
not  odtepeBable  to  ttke  the  stock  in  which  it  may  have 
been  invested,  unless  stich  investment  were  made  under 
the  authority  of  the  court,  or  with  his  assent.  And  aft 
assent  will  not  be  implied  against  a  party  because  notice 
was  given  to  him  of  the  investment,  to  which  he  made  no 
reply  (A).  Therefore,  where  the  deposit  is  considerable, 
and  it  is  jmbable  that  the  purchase  may  not  be  com- 
peted for  a  long  time,  it  seems  advisable  for  the  parties 
to  mter  into  some  ammgement  for  the  investment  of 
the  deposit. 

As  a  vendor  will  not  be  subject  to  any  loss  by  the  invest- 
isett  of  the  purchase-money  in  the  fimds  without  his  as- 
tent,  so  he  will  not  be  entitled  to  any  benefit  by  a  rise  iii 

(4  Duke  of  Norfolk  v.  Worthy,  (J)  Vinnios^  L.  3,  24. 

1  Cmp.  N*  P.  337.  (g)  Poole  v.  Rvdd,  3  firo.  Ca 

(e)  Pavdsge  v.  Cole,  1  Sannd.  49;  and  ste  Dojley  v.  the  Coun. 

319;  fca  Main  v.  Meltoura^  4  teia  of  Powia,  2  Bro.  C.C  82,  1 

^^  Jib.  720  ;   KUnita  v.  Sorry,  Cox,  906. 

^  Eip.  Qu  267 1  Anbroae  v.  Am*  (ik)  Roberta  v.  Maase/i  13  V^ 

^  1  Cox,  194.  Jan,  56U 

J)  4  the 
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the  fiinds,  although  the  purchaser  gave  hun  notice  of-  th< 
investment ;  unless  he  (the  vendor)  agreed  to  he  hound  h] 
the  appropriation.  Sir  William  Grant  has  ohserved,  thai 
a  deposit  does  not  impose  a  liability  or  responsibility  upoi 
the  party  to  whom  notice  of  it  is  given ;  throwing  upoi 
him  any  risk  as  to  the  principal  The  principal  remaini 
entirely  at  the  risk  of  the  party  making  the  deposit.  Hi 
cannot  by  depositing  the  money  with  his  bankers,  throw  th< 
risk  of  their  credit  upon  the  other  parties.  They  are  not 
called  upon  to  express  their  opinion  of  that  bank,  or  to  sa} 
any  thing  upon  the  subject.  There  is  no  difference  be- 
tween that  and  a  deposit  at  the  Bank  of  England,  or  a  con- 
version of  the  money  into  stock ;  as  the  one  party  has  nc 
more  right  to  make  the  other  consent  to  have  the  fund  laid 
out  in  stock  than  in  a  private  bank  (i). 

No  objection  can  be  made  to  the  whole  of  the  deposil 
required  by  the  conditions,  not  being  paid  by  the  j)ur« 
ehasar ;  if  the  vendor,  after  the  sale,  agree  to  accept  a  less 
sum  {k). 

Although  the  deposit  be  forfeited  at  law,  yet  equity 
wiU,  in  general,  relieve  the  purchaser,  upon  his  putting  the 
vendor  in  the  same  situation  as  he  would  have  been  in  had 
the  contract  been  performed  at  the  time  agreed  upon  {I}. 
But  if  a  bill  by  a  purchaser  for  a  specific  performance  is 
dismissed,  the  court  cannot  order  the  deposit  to  be  returned : 
as  that  would  be  decreeing  relief  {m). 

It  is  well  settled,  that  assignees  of  a  bankrupt  are  not 
bound  to  take  what  Lord  Kenyon  calls  a  damnosa  fueru 
ditaSy  property  of  the  bankrupt,  which  so  far  from  being 
valuable,  would  be  a  charge  to  the  creditors ;  but  they  may 

(t)  Roberts  T.  Massey^  «6t  «{//7«  (/)  Vernon  t«  Stephens,  2  P, 

Acland  v.  Gainsford,  2  Mad.  28.  Wms.  66 ;  Moss  t.  Matthews,  3 

(ifc)HaQ80BT«Roberdeau,Peake*8  Ves.  Jun.  279« 

Ca.  120;  see  ex  parte  Gwynne,  (m)  Bennet  College  ▼,  Carey,  3 

12  Vea«  Jut.  378  ;  and  1  Campb.  Bro.  C.  C.  390. 
Ca,427. 

make 
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male  their  election ;  if,  however,  they  do  elect  to  take  to 
the  property,  they  cannot  afterwards  renounce  it,  because 
it  turns  out  to  be  a  bad  bargain  (n).  This  observation  is 
made  as  an  introduction  to  a  late  case  (o),  in  which  it  was 
decided  that  the  assignees  of  a  bankrupt  could  not  be 
charged  as  assignees  of  the  lease,  where  they  had  not  en- 
tered into  actual  possession,  but  merely  put  up  the  property 
to  sale  by  auction  without  stating  to  whom  it  belonged,  or 
<m  whose  behalf  it  was  sold,  and  no  person  bid  at  the  sale : 
the  court  considered  this  as  a  mere  experiment  to  enable  the 
anignees  to  judge,  whether  the  lease  were  beneficial  or  not, 
and  compared  it  to  a  valuation  by  a  surveyor.  If  the  as- 
ngnees  do  accept  the  property,  the  bankrupt  is  by  a  late 
act  (jp)  relieved  from  the  rent  and  covenants,  and  the  lessor 
k  enabled  in  a  summary  way  to  compel  the  assignees  to 
make  their  election  either  to  accept  the  same  or  deliver 
up  the  lease  and  possession  of  the  estate.  Upon  this  pro- 
vision there  is  a  great  contrariety  of  opinion,  whether  the 
effect  of  a  disclaimer  by  the  assignees,  is  to  vest  the  jnroperty 
in  the  bankrupt  or  the  lessor. 

Immediately  after  sale  of  an  estate  by  auction,  an  agree- 
ment {g)  to  complete  the  purchase  should  be  signed  by  the 
parties  or  their  agent,  because  sales  by  auction  of  estates  are 
within  the  statute  of  frauds  (r) ;  and  consequently,  the 
eontract  could  not  be  enforced  against  either  of  the  parties 
who  had  not  signed  an  agreement.  Although  a  man  .pur- 
chase several  lots,  yet  a  distinct  contract  arises  upon  each 
lot,  and  c(msequently  if  no  lot  is  of  the  value  of  20/.  no 
stamp  is  necessary,  although  altogether  they  are  of  more 

(n)  See  7  East,  342.  see  ex  parte  Pomeroy^  1  Rose,  £7; 

(o)  Torner  v.  Richardsoo,  7  e^r/Mir/tf  Nixon^  1  Rose,  445. 
Esie,  336;  Wheeler  v.  Bramah,  3  (g)  See  a  form  of  ao  agreement, 

Cimpb.  340.  Appendix,  No.  5, 

(p)  49  Geo.  III.  c.  121,  s.  19  ;  (r)  See  poti,  ch,  3. 

value 
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value  (s),  but  they  may  all  be  comprised  in  one  agiee- 
ment. 

The  above  observation  in  r^ard  to  the  necessity  of  a 
written  agreement,  of  course  applies  to  sales  by  private 
contract  {t) ;  aft  mdeed  do  all  the  forgoing  observationi^ 
which  do  not  in  their  nature  apply  exclusively  to  sales  by 
auction. 

As  agreements  for  sale  of  estates  are  generally  entered 
into  by  the  attomies  of  die  parties^  it  may  in  this  place 
be  proper  to  observe,  that  where  an  attorney  enters  into 
an  agreement  on  behalf  of  his  principal,  the  agreement 
diould  be  made  and  ttgned  in  the  name  of  the  prineipal 
by  him»  as  attorney :  for  if  an  attorney  covenant  in  hm 
attn  name  finr  himgelf,  hi$  heirs,  &c.  he  will  himself  be 
personidly  bound,  though  he  be  described  in  tfaeinstm-' 
meut  as  covenanting  fyr,  and  on  the  part  of  his  prin-^ 

Where  an  estate  i«  sold  in  lots,  whether  by  public  auc- 
tion or  private  contract,  the  vendor  should  take  attested 
copies  of  the  parcels  included  in  the  different  convey- 
ances ;  in  order  to  satisfy  a  cautious  purchaser  of  any  part  of 
the  estate,  that  no  part  of  the  estate  bought  by  him,  is  in- 
cluded in  any  of  the  conveyances  to  the  other  purcha- 
sen. 

It  may  here  be  observed,  that  if  a  man  agree  to 
get  another  so  mudi  for  his  estate,  and  actually  pro^ 
vide  a  purdiaser  with  whom  the  owner  agrees  for  the 
sale  of  the  property,  at  the  sum  stipulated,  and  a  de- 
posit is  paid,  the  first  agreement  will  be  performed,  al- 
though the  purchaser  cannot  perform  the  agreement  if 

(f)    Emm^rson  V.  neelif^     3  148;  Kendrayv*  Hodgson^  5  Esp. 

Taunt.  38.  Ct.  228 ;  tee  Duke  of  Norfolk  t. 

(t)  See  pott,  ch.  3;  see  a  form  Worthy,  1  Ounp.  N.  P.  337; 

of  an  agreement,  Appendix,  No.6*  Bo  wen  t.  Morris,  8  Tannt.  375, 

(u)  Ippleton  T.  Bloks,  5  East, 

the 
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the  seller  let  him  off,  and  retain  the  deposit  as  a  forfei- 
ture (x). 


V.  By  a  late  act  {y),  the  following  duties  are  imposed 
upon  every  valuation  or  appraisement  of  any  estate,  or  ef- 
fects, real  or  personal :  or  of  any  interest  therein,  or  of  the 
annual  value  thereof;  viz.  where  the  amount  does  not  exceed 
50{.  a  duty  of  2s.  6d. ;  where  it  exceeds  50/.  but  does  not 
exceed  100/.  a  duty  of  5s. ;  where  it  exceeds  100/.  and  does 
not  exceed  200/.  a  duty  of  10^. ;  where  it  exceeds  200/. 
and  does  not  exceed  500/.  a  duty  of  15^. ;  and  where  it 

exceeds  500/-  a  duty  of  20^. 

(i)HorfordT.  Wilson,  ITaunt.  (y)  55  Geo«  III.  c.  184;   see 

12.  Lees  f.  Borrows^  IS  Eastj  !• 


CHAP* 


[     44     ] 


CHAPTER  11. 

OF  SALES  UNDER  THE  AUTHOEITY  OF  THE  COURTS  OF 

EQUITY. 


SECTION  I. 


Of  the  Proceedings  from  the  Advertisements  to  the 

Conveyance. 


Wf  Y.  have  already  seen,  that  sales  under  the  decrees  of 
the  Court  of  Chancery,  or  Exchequer,  are  not  liahle  to 
the  auction  duty,  and  that  puhlic  notice  of  a  vendor's  in-^ 
tention  to  hid  for  the  estate  is  not  necessary,  where  a  single 
bidder  is  employed  to  prevent  the  estate  from  being  sold 
at  an  under  value ;  it  follows,  that  no  notice  need  be  given 
previously  to  the  sale  of  an  estate  under  a  decree,  of  the 
vendor's  intention  to  buy -in  the  estate,  if  a  particular  price 
be  not  bid  for  it.  At  the  same  time  it  must  be  observed, 
that  where  a  fraud  is  committed  on  the  purchaser  by  puffing 
at  the  sale,  it  cannot  be  supported  any  more  than  a  sale  by 
auction  under  similar  circumstances  (;<;). 

Where  an  estate  is  directed  to  be  sold  before  a  master, 
the  particulars  of  sale  are  prepared  by  the  plaintiff's  solici- 
tor :  after  they  are  allowed  by  the  master,  the  advertise- 
ment  for  sale  must  be  prepared,  either  by  the  plaintiff's  so- 
licitor, or  by  the  master's  clerk,  and  the  signature  of  the 
master  must  be  obtained  to  authorize  the  insertion  of  the 
advertisements  in  the  Gazette.  There  are  always  two  ad- 
vertisements (a) :  in  the  first  no  time  is  appointed  for  ^e 

(«)  Vide  9upra,  p.  l8,  (a)  2  Fowl.  Frac  305. 

sale. 
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tale.  About  three  weeks  or  a  month  after  the  insertion  of 
the  first  advertisement,  a  warrant  must  be  taken  out  to  fix 
a  time  for  the  sale,  and  it  must  be  served  on  all  the  parties' 
clerks  in  court.  The  warrant  being  attended,  the  master, 
with  the  approbation  of  all  parties,  will  fix  the  time ;  and 
the  second  advertisement,  which  is  usually  called  the  pe- 
remptory advertisement,  stating  the  time,  must  then  be  pre- 
pared, and  inserted  in  the  Gazette  (6).  The  estate  may 
be  sold  either  before  the  master ;  or,  if  from  the  situa- 
tion and  nature  of  the  estate  the  sale  ought  not  to  take 
place  in  town,  it  may  be  sold  in  the  ciountry  before  the 
masters  derk^  or  any  other  person  authorised  by  the 
master  (c). 

The  plaintiff's  solicitor  should  attend  at  the  sale,  which 
is  conducted  in  the  following  manner :  The  master's  derk 
prepares  a  particular  of  the  lots  to  be  sold,  with  spaces 
between  eadi  lot  The  lots  are  successively  put  up  at  a 
price  oflfered  by  any  person  present,  and  every  bidder  must 
agn  his  name  and  the  sum  he  offers,  in  the  space  on  the 
particular,  under  the  lot  for  which  he  bids,  and  formerly 
is.  6<f .  was  paid  to  the  master's  clerk  for  every  bidding ; 
but  that  regulation,  which  had  a  tendency  to  damp  the 
sale^  ^las  lately  been  very  properly  abolished,  and  in  lieu  of 
the  half-crowns,  a  sum  is  allowed  to  the  clerk,  as  part 
of  the  expences  attending  the  sale.  The  best  bidder  is  of 
course  declared  the  purchaser.  If  any  lots  are  not  sold, 
they  must  be  again  advertised  for  sale  (d). 

The  payment  of  a  deposit,  and  the  investment  of  it  in  the 
funds,  are  governed  by  the  same  rules  as  are  adhered  to 
where  the  contract  is  between  party  and  party  {i). 

The  court  will  on  motion  discharge  the  purchaser,  and 

(b)  See  1  Turner's  Practice  by        Fowl.  Pract.  306,  307. 

Veil.  127.  (e)   Vide  supra,  p.  39;  Am- 

(c)  See  2  Fowl.  Prac.  305.  brose  ▼.  Ambrose*  1  Cox.  194. 
(4  See  I  Turn.  Prac.  129 ;  2 

substitute 
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tubstdtttte  any  other  perscxi  in  hit  stead ;  but  thk  will  not 
be  done  unless  such  person  pay  in  the  money,  and  an  a& 
fidavit  be  made  that  there  is  no  under-bargain,  for  the  new 
purchaser  may  give  the  othor  a  sum  oi  money  to  stand  in 
his  place,  and  so  deceive  ttie  court  (/).  Formerly,  the 
practice  seems  to  have  been  to  require  the  consfaat  of  all 
the  parties  in  the  cause,  k  well  as  the  consent  of  the  inrigi. 
nal  purchaser  (g). 

Although  more  of  an  estate  is  sold  than  is  necessary  for 
the  purposes  c£  the  trust  by  virtue  o(  which  the  decree  was 
made,  yet  the  purchaser  can  make  no  olijection  to  it,  the 
decree  bang  a  sufficient  seeurity  to  him,  as  it  cannot  ap- 
pear but  that  it  was  right  to  sell  the  whole.  If,  how- 
ever, the  decree  were,  that  the  master  should  sell  Green- 
acre,  and  he  sells  Blackacre,  an  objection  to  the  sale  would 
be  good  {h) ;  although  it  seems  that  it  may  be  laid  down 
as  a  general  rule,  that  a  purchaser  shall  not  lose  the  bene- 
fit <^  his  purchase  by  any  irregularity  (^  the  proceedings 
in  a  cause  (t ).  If  a  decree  is  obtained  by  fraud,  it  may,  of 
course,  be  relieved  against  {k) ;  and  it  has  been  said  that  a 
purchaser  is  bound  to  see,  that,  at  least  as  £ir  as  appears  cm 
the  &ce  of  the  proceedings  before  the  court,  there  is  no  fraud 
in  the  case  (^ ;  but,  if  the  court  itself  is  imposed  upon,  it 
Would  be  a  strong  measure  to  itnply  notice  of  the  fraud  to 
the  purchaser,  from  the  very  proceedings  before  the  court 


(/)  Rigby  T.  M^Namara,  6  Ves 
Joo.  515  ;  Vale  w.  Dareoporti  6 
Ve8.JuD.6I5« 

(g)  Mathews  r.  Stubbs,  2  Bro. 
C.C.  291- 

(hy  Lotwych  7.  Winford^  2  Bro. 
C.  C.  248, 

(i)  Lloyd  v.  Johne««  9  Ves, 
Jus.  37 ;  Cvrtis  r.  Price,  12  Ves. 
Jun.  89  i  BenottC  ▼.  I^rnell,  2 


Scho*  and  Let  566  ;  Burke  v. 
Grosbie,  1  Bali  aad  Beat  489  $ 
Lightbarne  y.  Swift,  2  Ball  and 
Beat.  207  ;  sec  Baker  v.  Morgani 
2  Dowe,  526. 

()t)  Kennedy  ▼.  Daly  >  1  Schoales 
and  Lefroy^  355  ;  Giffard  v.  Hort, 
t6. 

(/)  Gore  T.  Stacpole,  1  Dowe, 
30. 

But 


OF  THE  COUKTS  OP  EQUITY,  47 

Bat  a  pemm  having  a  legal  lien,  as  a  judgment  creditor 
not  oomii^  in  under  the  decree,  would  not  he  hound  hy  it, 
and  might  proceed  against  the  purchaser,  unless  he  ohtained 
i  legal  interest  overreaching  the  lien,  in  which  case  the  claim' 
being  mer^  in  equity,  the  court  would  protect  the  purcha^ 
ffff  bsLjing  under  its  decree  (m),  or  rather  would  not  lend  its 
sid  to  the  judgment  creditor  against  him. 

In  sales  by  aactisa  or  private  agreement,  the  contract  is 
con^leCe  when  the  agreement  is  signed;  but  a  di£^nt 
ink  prevails  in  sales  before  a  master ;  the  purchaser  is  not 
eoBflideied  as  entitled  to  the  benefit  of  his  contract  till  the 
Hiattei^B  report  of  the  purchaser's  bidding  is  absolutely 
coDimied;  and  I  shall  now  proceed  to  show  what  steps  a 
pmdiaaer  must  take  to  obtain  an  absolute  confirmation  of 
the  masto^s  report 

The  purduiser  must,  first,  at  his  own  expense,  prociue 
a  leport  from  the  master,  of  his  being  the  best  bidder  fiir 
the  lot  he  has  purchased.  After  the  report  is  filed,  and 
an  office-copy  of  it  taken  by  the  purchaser,  he  must,  at 
his  own  expense,  apply  to  the  court  by  motion,  of  which 
no  notice  need  be  given  (n),  that  the  purchase  may  be  con- 
finned.  Upon  this  application  the  order  will  be  con- 
finned  nisi  (o),  that  is,  unless  cause  be  shewn  against  the 
sune  in  dght  days  after  service.  The  purchaser  must,  at 
bis  own  expense,  procure  an  office-copy  of  this  order  from 
the  roister.  If  no  cause  be  shown  within  the  eight  days, 
the  purchaser  must,  at  his  own  expense,  apply  to  the  court 
to  confirm  the  report  absolutely,  which  will  be  done  of 
eoone  (p),  on  an  affidavit  of  the  service  of  the  order  (9), 
«nd  a  certificate  of  no  cause  having  been  shown.    The  cer- 

(m)  Barrett  t.  Blake,    2  Ball  (p)  For  a  form  of  the  order,  see 

•od  Beat.  354.  2  Fowler's  Pract.  311. 

WSee  Parker's  Analysis,  141.  (q)  For  forms  of  the  affidarie^ 

(a)  For  a  farm  of  the  order,  see  see  2  Turn.  Pract.  503^  522.  Par* 

< Fowler's  Pract.  308.  ker's  Aaal.98 ;  2  Fowl.  Pract aiO. 

tificate 
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tifieate  is  obtained  from  the  register  by  application  to  the 
entering  clerk,  and  leaving  the  order  nisi  the  day  before. 
Notice  of  this  application  need  not  hi  given  (r). 

The  bidder  not  being  considered  as  the  purchaser  until 
the  report  is  confirmed,  is  not  liable  to  any  loss  by  fire  or 
otherwise  which  may  happen  to  the  estate  in  the  interim 
[s),  nor  is  he  until  die  confirmation  of  the  report  compellable 
to  complete  his  purchase  (/) ;  but  upon  the  report  being 
confirmed  he  will  be  compelled  to  carry  the  contract  into 
execution  {u). 

If  the  purchaser  neglect  to  complete  his  purchase,  the 
practice  is,  to  confirm  the  report,  and  then  if  the  pur- 
chaser is  supposed  to  be  responsible,  to  get  an  order  to 
inquire  whether  the  party  can  make  out  a  good  title  {x)^ 
and  if  he  can,  to  obtain  an  order  upon  the  purchaser  to 
complete  his  purchase  iy) ;  (I)  but  if  the  purchaser  is 
unable  to  complete  his  purchase,  then  on  the  report  being 
confirmed,  it  is  moved  to  discharge  him  ttom  the  bid- 
ding  {z)^  and  notice  of  this  motion  must  be  given  to  the 

(r)  See  1  Tarn.  Pract.  129.  (jr)  Notice  must  be  gif  en  of  tke 

(#)  Ex  parte  Minor,   II  Ves.  motion  for  this  order.      For  a 

Jun.  S59 ;  tee  13  Ves.  Jun.  518.  form  of  the  notice^  see  3  famer^ 

(/)  Anon.  2  Ves»  Jun.  335.  650. 

00  Barker  v.  Holford,  and  (y)  Sce2Fowl.Pract.  3l8,  325. 

Eggington  v,  Flavel,  2  Anstr.  344,  (s)  Cunningham  t.  Williams,  2 

cited.  Anstr.  344. 


(I)  A  motion  was  made  before  Lord  Erskine^  that  the  purchase. money 
should  be  paid  in  by  the  purchaser.  The  purchaser  did  not  appear.  Af« 
ter  consulting  the  Register,  who  had  searched  for  precedents*  and  ez« 
pressing  his  unwillingness  to  do  any  thing  to  prejudice  sales  by  the  coort, 
the  Chancellor  refused  the  motion,  but  ordered  the  title  to  be  referred  to 
the  master,  and  then,  he  said,  if  a  good  title  could  be  made,  he  would 
compel  payment  of  the  money  according  to  the  usual  practice.  Anon. 
Ch.  22d  July,  1806,  MS. 

purchaser 
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purchaser  (a).  But  a  piirchaser  will  not  be  permitted  to 
haffle  the  court;  and  therefore,  instead  of  discharging 
(he  purchaser  from  his  bidding,  the  court  will,  if  required, 
make  an  order  that  he  shall,  within  a  given  time,  pay  the 
money,  or  stand  committed  (6). 

When  the  report  is  absolutely  confirmed,  the  pur- 
diaser  is  entitled  to  a  conveyance  on  payment  of  the  pur- 
diaae-money,  and  may,  after  giving  notice  of  his  inten- 
tion (c),  apply  to  the  court  for  leave  to  pay  his  purchase- 
money  into  the  Bank  (d)^  and  to  be  let  into  possession 
of  the  estate ;  but  this  application  should  of  course  not 
be  made  until  the  title  be  approved  of  {e).  When  the 
money  is  paid  according  to  the  order,  the  piurchaser 
must,  at  his  own  expense,  obtain  a  certificate  of  the  pay- 
ment of  it. 

If  the  estate  be  subject  to  an  incumbrance,  which  ap- 
pears upon  the  report,  the  purchaser  should,  after  givuig 
notice  of  his  iutention  ( /),  apply  to  the  coiut  for  leave  to 
pay  off  the  charge,  and  to  pay  the  residue  of  the  purchase- 
money  into  the  Bank.  But  where  an  incumbrance  on  the 
estate  does  not  appear  on  the  report,  and  any  of  the  par- 
ties reiiise,  or  are  incompetent  to  consent,  a  purchaser  can- 
not apply  any  part  of  his  purchase-money  in  discharge  of 
the  incumbrance,  though  perhaps,  if  the  parties  be  all  com- 
petent to  consent  and  do  consent,  it  may  be  done  {g). 

Where  two  or  more  persons  purchase  one  lot,  the  money 
miut  be  paid  altogether,  the  court  vnU  not  allow  them  to 

(•)  For  a  form  of  the  notice^  see  money  into  tbe  Bank,  see  1  Turn. 

SToro.  Pract.  651.  Pract.  210  ;  and  for  a  form  of  (he 

(i)  Lansdown  v.  Elderton^  14  order«  see  2  Fowl.  Pract.  313. 

Vci,  Jan.  512.  («)  See  2  Fowl.  Pract.  317. 

(c)  For  forms  of  the  notice,  see  (/)  For  a  form  of  such  notice^ 

^  Ton.  Pract.  647  ;  Park.  Anal.  sec  2  Turn.  Pract.  648. 

1^.  (g) ▼.  StrettOD>  1  Ves.  Jun. 

V)  For  (he  mode  of  paying  the        266, 

E  pay 
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pay  their  proportions  sqiarately,  on  account  of  the  confu* 
sion  whidi  might  ensue  (A). 

A  purchaser  under  a  decree  is  entitled  to  he  let  iut6 
possession  of  the  estate  firom  the  quarter-day  preceding 
his  purchase,  paying  his  money  hefore  the  following  one 
(f).  But  this  rule  does  net  apply  to  a  colliery,  which  is 
considered  as  a  trade.  The  profits  are  settled  monthly, 
and  therefore  the  purchaser  is  entitled  to  the  profits  only 
from  the  commencement  of  the  month  in  which  he  pur^ 
diased,  paying  his  purchase-money  in  the  course  of  that 
month  {k). 

A  purchaser  is  not  entitled  to  the  rents  for  a  period  beyond 
the  quarter-day  preceding  the  payment  of  his  money,  merely 
because  he  has  been  ready  to  complete  his  purohai^,  and  had 
his  money  ready  lying  dead  in  a  banker's  hands,  for  he  might 
have  mov^  to  pay  the  money  into  court,  when  it  would  have 
been  laid  out,  and  this  if  done  by  special  application,  would 
not  have  been  an  acceptance  of  the  title  (/). 

If  a  purchaser  enter  into  possession,  he  will  be  compelled 
to  pay  the  money  into  court,  although  he  entered  with  the 
permission  of  the  parties  in  the  cause.  The  court  only  can 
give  such  permission  (m). 

When  the  report  is  absolutely  confirmed,  and  every 
thing  arranged,  the  draft  of  the  conveyance  must  be 
drawn  by  the  purchaser's  solicitor,  and  either  settled  by 
the  master,  if  the  parties  insist  upon  it,  or,  which  is  more 
customary,  by  a  conveyancing  counsel  of  whom  the  mas- 
ter approves.  Sufficient  time  must  be  allowed  for  copies 
to  be  made  for  such  parties  in  the  cause  as  require  them, 
aend  then  w^arrants  must  be  taken  out  to  proceed  on  the 

(/4)DdrkinY.Mar7e,lAnst22.  (k)   Wren   v.  Kireoo,   8  Ves. 

(0  Twigg  v.Fifield,  13  V€«.         Jan.  502. 
Jun.  517  ;  see  Garrick   t.  Earl  (/) Barker  v.  Harper,  Coop.  32. 

Camden,  2  Cox,  231.  j   Tide  post,  (m)  Anon.  L.  I.  JWI,  16  Jnly, 

ch.  10.  lil€.  MS. 

draft. 
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draft.  The  master's  derk  will,  at  the  purchaser's  ex- 
peiise»  ingross  the  deed,  procure  the  report  or  certificate 
of  its  being  allowed,  and  then  deliver  the  deeds  to  the 
porehaser,  and  it  is  usual  to  obtain  the  master's  signa- 
taie  to  every  skin.  The  report  must  be  filed,  and  an  office- 
copy  «f  it  taken  (n). 

It  is  usual,  however,  to  so  word  decrees,  that  the  draft 
shall  not  go  before .  the  master  unless  the  parties  differ. 
Where  this  mode  is  adopted,  tlie  business  is.  transacted  in 
the  Hme  way  as  upon  a  sale  by  private  contract,  unless 
the  parties  cannot  agree,  in  which  case,  resort  is  had  to 
the  master. 

When  the  deeds  have  been  properly  executed  by  all  ne^ 
cesBSiy  parties,  an  affidavit  of  the  due  execution  of  the^i 
nniit  be  jnade,  and  filed  iathe  affidavit  office,  And  an  office- 
cq»7  of  the  affidavit  must  be  taken  :  this  being  done,  the 
money  directed  to  be  paid  in  consequence  thereof,  may  be 
procured  in  the  usual  manner  (o). 

If  tlie  parties  disagree  as  to  the  necessary  parties,  &c. 
to  the  conveyance,  the  master  will  report  his  approbation 
of  the  draft,  as  settled  by  him.  To  this  report  exceptions 
Clay  be  taken  {p\  and  then  the  question  will  come  before 
the  court  in  a  regular  way. 

So  if  the  parties  differ  as  to  the  validity  of  the  title  to 
tie  estate,  the  master  must  make  his  report  upon  the  title, 
to  which  exceptions  may  in  like  manner  be  taken  [q). 

If  an  estate  directed  to  be  sold  before  a  master,  is  sold  by 
piTate  contract,  or  in  any  other  manner  contrary  to  the 
Older  of  the  court,  and  not  actually  conveyed  to  the  pur- 
duu^,  the  court  will  not  take  notice  pf  the  sale,  but  will 
direct  the  estate  to  be  sold  before  the  master  according  to 

6»)  1  Turn.  Pract.  145.  Pract.  328  ;  Wakeman  t.  Duchess 

(o)  1  Tarn.  Pract.  145.  of  Rutland,  3  Ves.  Jun.  504. 

(p)  Lloyd  T.  Griffith,  1  Dick.  (g)  For  forms  of  exceptions^  see 

^^  I  Tipping  T.  Gartside,  2  Fowl .  %  Turn.  Pract.  689. 

K  2  tlie 
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the  decree  ( r  )•  And  a  person  who  has  notice  of  the  decree 
cannot  be  advised  to  purchase  the  estate  unless  it  be  sold 
before  the  master  (s) :  And  the  money  shoidd  be  paid  into 
court  and  not  to  the  party  {t). 

If  an  estate  be  sold  contrary  to  the  order  of  the  court,  and 
the  purchaser  had  notice  of  the  decree,  he  will  have  no 
remedy  ;  but  if  he  bought  without  notice,  he  may  recover 
at  law  for  breach  of  the  agreement  (u). 

A  sale  before  a  master  is  not  within  the  statute  of  frauds, 
and  after  confirmation  of  the  master's  report  of  the  best 
purchaser,  the  sale  will  be  carried  into  effect  even  against 
the  representative  of  the  piurchaser,  although  he  did  not 
subscribe ;  the  judgment  of  the  court  taking  it  out  of  the 
statute  (cc )  • 

And  even  if  the  authority  of  an  agent  not  being  admitted 
cannot  be  proved,  yet  if  the  master's  report  could  be  eon- 
firmed,  the  sale  would  be  carried  into  execution  unless 
some  fraud  were  proved  (y). 


(r)  Anneslej  v.  Asharst^  3  P. 
Wms.  282 ;  see  and  consider  ex 
parie  Hughes,  6  Ves.  Jon«  617, 

(s)  See  2  Vol.  Ca.  and  Opin. 
224,  225. 

(/)  See  2  Scho.  and  Lef,  58  L  . 


(u)  Raymond  v.  Webb^  LoffV, 
66  ;  See  Mortlock  v.  BulUt,  10 
Ves.  Jun.  314. 

(j:)  Attorney.  General  T.Daj^  I 
Ves.  218. 

(y)  S.  C. 
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SECTION  II. 


Of  opening  the  Biddings,  and  of  rescinding  the  Contract. 


1  Hus  far  we  have  traced  a  sale  before  a  master  where 
^0  opposition  is  made  to  the  absolute  confirmation  of  the 
loastefs  report  of  the  best  bidder,  and  the  sale  is  regu- 
larly concluded.      But    where   estates    are   sold  before  a 
faster  nnder  the  decree  of  a  court  of  equity,  the  court 
^nriders  itself  to  have  a  greater  power  over  the  contract 
Aan  it  woidd  have  were  the  contract  made  between  party 
and  party  {z) ;  and  as  the  chief  aim  of  the  court  is   to 
obtain  as  great  a  price  for  the  estate  as  can  possibly  be 
ffot,  it  is  in  the  habit  of  opening  the  biddings  after  the 
estate  is  sold.     It  seems  to  have  been  thought  that  the 
sa^me  rule  may  be  extended  to  sales  imder  a  commission  of 
bankruptcy  (a).       This,  however,   never  has  been  done, 
nor  is  there  any  reason  to  apprehend  that  so'  mischievous 
an  extension  of  the  rule  will  ever  take  place. 

AVhere  a  person  is  desirous  of  opening  a  bidding,  he 
^^iist,  at  his  own  expense,  apply  to  the  court  by  motion 
fei  that  purpose,  stating  the  advance  offered.     Notice  of 
^^e  motion  must  be  given  to  the  person  reported  the  pur- 
chaser of  the  lot,   and  to  the  parties  in  the  cause  (6).     If 
the  court  approve  of  the  sum  offered,  the  application  will 
^  granted,  and,  on  the  order  being  dravin  up,   entered 
^d  served,  a  new   sale  must  be  had  before  the  master. 

(0  See  1  P.  Wms.  747.  (6)  For  a  form  of  the  notice,  see 

(^)  Ex  parte  Partington,  1  Ball         2  Turn.  Pract.  649,  650. 
«od  Beatty,  209. 

^  eS  The 
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The  order  is  made  at  the  expense  of  the  person  opcDUig 
the  biddings,  and  he  must  bear  the  expense  of  paying  hi 
his  deposit,  and  pay  the  costs  of  the  first  purchaser  {c) : 
and  interest  at  the  rate  of  4/.  per  cent,  on  such  part  of  the 
purchase-money  as  the  master  shall  find  to  have  Iain 
dead  (rf). 

Merc  advance  of  price,  if  the  report  of  the  purchaser 
being  the  best  bidder  is  not  absolutely  confirmed,  is  suf- 
ficient to  open  the  biddings,  and  they  will  be  opened  more 
than  once,  even  on  the  application  of  the  same  persion,  if 
a  sufficient  advance  be  offered  (e) ;  but  the  court  mil 
istjlpulate  for  the  price,  and  not  permit  the  biddings  to  be 
opened  upon  a  small  advance  (f);  and,  although  anr  ad- 
vance of  10  per  cent,  used  generally  to  be  considered  effi- 
cient on  a  large  sum,  yet  no  such  rule  now  prevails  ig) ; 
but  in  the  case  of  a  sale  under  a  creditor's  suit,  the  court 
permitted  the  biddings  to  be  opened,  upbn  an  advance  of 
5  per  cent,  on  10,000/.  (A). 

The  determinations  on  this  subject  assume  a  very  difv 
ferent  aspect  when  the  report  is  absolutely  confirmed. 
Biddings  are  in  general  not  to  be  opened  after  confirma- 
tion of  the  report  (i) :  increase  of  price  alone  is  not  suf- 


(c)  2  Fowl.  Pract.  318  i  1  Tur- 
ner's Pract.  131. 

(d)  This  was  directed  on  open- 
ing the  tjiddiogs  for  Geo.  Birch's 
estate,  MS. 

(e)  Scott  T.  Nisbitt^  3  Bro.  C. 
C.  475 ;  Hod|;e8  v.  Jones,  2 Fowl. 
Pract.  318  ;  see  Baillie  v.  Cbaig. 
neau,  6  Bro.  P.C.  by  Toml.  313  ; 
Preston  t.  Barker^  1 5  Ves.  Jun. 
140. 

(/)  Anoo.  1  Ves.  Jan.  453  ; 
Anon.  2  Ves.  Jun.  487  5  Upton  v. 


Lord  Ferrers,  4  Ves.  Jun.  700; 
and  Anon.  5  Ves.  Jun.  148. 

(g)  Andrewsr.£roersony  7  Ves. 
Jun.  420;  White  ▼.  VVilson,  II 
Ven,  Jon.  151. 

(/i)  Brooks  v.Snaitb,  3  ^'es•  and 
Bea.  144« 

(1)  2  Ves.  Jan.  53  ;  Scott  t. 
Nisbitt,  3  Bro.  C.C.  475  |  Boyer 
T.  Brackwelt,  3  Anstr.  650  ;  PH. 
deau\  ▼.  Prideaax,  1  Bro.CCX  2&7, 
2  Ves  Jun.  53;  1  Cox,  35. 
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ficient,   however  large,  although  it  is  a  strong  auxiliary 

argument  where  there  are  other  grounds. 
In  a  case  ( k),  howerer,  before  Lord  Rosslyn,  this  rule, 

although  so  frequently  acknowledged  and  acted  upon,  was 

not  attended  to,  but  biddings  were  opened  after  the  report 

was  absolutely  confirmed,   merely  on  an  advance  of  price. 

This  case  is  now  completely  overruled. 
But  very  particular  cirumstances  may  perhaps  induce 

the  court  to  open  the  biddings  after  confirmation  of  the 
report,  if  the  advance  be  considerable  (I). 

Thus,  in  a  case  (/)  where  the  owner  of  the  estate  (who 
jonied  in  a  motion  for  the  purpose  of  opening  biddings 
after  iSbe  report  was  absolutely  confirmed)  was  in  prison 
at  tihe  time  of  Ae  confirmation,  and  it  appeared  that  he 
would  have  opened  the  biddings  before  confirmation  of 
the  report,  had  he  been  able,  and  had  even  directed  per- 
«ma  to  bid  more  that  what  the  estate  sold  for,  who  de- 
ceived him,  and  an  advance  of  4,000/.  (being  more  than 
cne-fimrth  of  the  original  purchase-money)  was  offered, 
the  Inddings  were  opened  on  the  deposit  of  the  4,000/. 
being  made. 

Strong  as  the  circumstances  in  this  case  were,  Liord 
Eldon,  in  a  late  case,  expressed  great  disapprobation  of  the 
decision,  and  determined  generally,  that  after  a  purchaser 
Im  confirmed  his  report,  unless  some  particular  principle 

(ib)ClwtbaiB  V.  Grogeon,  5  Ves.         sup,  when  Lord  Commisisioner. 
JtM6;  and  aee  his  Lordship's de.  (/)   Watson  t.  Birch,    2  Ves. 

cUoB  10  Prideanx  v.  Prideaui,  ubi        Jud.  5 1 ;  4  Bro.  C.C.  1 72. 


(I)k  Ireland  a  sale  under  a  decree  was  actually  set  aside  after  the  poi;- 
chitr  was  put  iii  possession,  and  the  convejance  to  him  executed  and  re- 
fhtired^  becaete  another  person  offered  200/.  ixx>re  thfin  the  parchaaer 
U  paid,  Cooran  ?•  Barry,  Vern.  and  ScriT.  1 1 U  See  £r  foiie  Parting- 
toe,  1  ftdt  aa^  Beatty,  209. 

E  4  arises 
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arises  out  of  his  character,  as  connected  widi  the  owner- 
ship of  the  estate,  or  some  trust,  or  confidence,  or  his  own 
conduct  in  obtaining  his  report,  the  bidding  ought  not  to 
be  opened  (m). 

And  Lord  Redesdale,  also,  in  a  case  before  him*  held 
that  biddings  could  not  be  opened  after  the  report  was 
absolutely  confirmed,  unless,  on  the  ground  of  fraud  on 
the  part  of  the  purchaser.  And  he  considered  it  to  the 
advantage  of  suitors,  to  observe  greater  strictness  in  open- 
ing biddings,  as  it  would  procure  better  sales  (n). 

In  a  still  later  case,  Lord  Eldon  adhered  to  the  same 
nile,  and  said  that  he  could  not  do  a  thing  more  mis- 
chievous to  the  suitors  than  to  relax  farther  the  binding 
nature  of  contracts  in  the  master's  office :  half  the  estates 
that  are  sold  in  the  court  being  thrown  away  upon  the 
speculation  that  there  will  be  an  opportunity  of  purchasing 
them  afterwards  by  opening  the  biddings  (o). 

Fraud  will  of  course  hd  a  sufficient  groimd  for  opening 
the  biddings.  Therefore,  if  the  parties  agree  not  to  bi^ 
against  each  other  (p),  or  a  survey  be  made  of  an  estate 
with  some  degree  of  collusion  with  the  tenants  ( g  \  and 
it  misrepresents  the  value  and  quality  of  the  estate,  and 
some  of  the  purchasers  are  aware  of  this  fraud  in  making 
the  survey,  and  the  o^vner  is  ignorant  of  it ;  or  the  pur* 
chaser  of  the  estate  be  partner  with  the  solicitor  of  th(| 
cause,  and  is  in  possession  of  some  particular  knowledge 
to  the  benefit  of  which  the  other  parties  were  entitled  (r)  ; 
in  all  these  cases  the  court  would  open  the  biddings,  al- 
though the  report  had  been  absolutely  confirmed. 

(pi)  Morice  t.  the  bishop   of  (p)   ^Ve  2  Ves.  Jun.  52. 

Durham,  11  Ves.  Jun.  57.  (q)  Ryder  v.  Gower^   6  Bro,  P, 

(n)  Fergus  v.  Gore,  1  Schoales  C.  148  ;  and  see  2  Ves.  Jun.  53* 

and  Lefroy,  350.  (r)   Prire  t.  Moxon,  July  14, 

(o)   White  T.  Wilsou,    14  Ves.  1754^before  Lord  tiardwicke  ;  see 

Jun.  I5h  6  Bro.P.  C.  155,  8  Ves,  Jun.  54, 
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Where  the  biddings  are  opened,  the  advance  is  ordered 
to  be  deposited  immediately  (s),  and  the  costs  of  the 
purchaser  to  be  paid  by  the  persons  opening  the  bid- 
dings (t);  but  the  court  will  not  direct  the  master  to 
aUow  a  specific  expense  (u). 

If  the  biddings  are  opened,  the  estate  may  be  allotted 
for  sale  in  a  different  manner  to  what  it  at  first  was  (jc). 

As  the  biddings  are  opened  for  the  benefit  of  the  suitor, 
no  other  person  will  be  favoured  in  that  respect. 

Thus,  upon  a  motion  to  open  a  bidding  of  5,020/.  (t/) 
upon  the  ground  of  mistake  as  to  the  time  of  sale,  and  an 
over-bidding  of  150/.  ;  the  Lord  Chancellor  refused  it, 
saying,  he  would  not  open  it  for  a  less  sum  than  500/.  and 
that  the  circumstance  that  the  bidder  was  too  late,  was  no 
ground  at  all. 

The  person  who  is  desirous  of  opening  the  biddings  hav- 
ing been  present  at  the  sale,  is  no  objection  to  their  being 
opened,  although  a  greater  advance  may,  on  that  account, 
he  required  (z).  Nor  is  it  material  that  the  applicant  is  en- 
titled tp  a  part  of  the  produce  of  the  estates  (a). 

A  man  opening  the  biddings  on  behalf  of  a  person 
not  in  existence,  will  himself  be  decreed  to  be  the  pur- 
chaser (6). 

Where  a  person  is  permitted  to  open  the  biddings  upon 
uie  usual  terms,  paying  the  costs,  and  making  a  deposit, 
^i  the  estate  is  bought  by  another  person,  the  person 
opeuing  the  biddings  is  entitled  to  take  back  his  deposit ; 

(*)  AnoQ.  6  Ves.  Jun.  513.  (z)  Rigby  ▼.M'Namara,  6  Ves. 

U)  See  Watts  t.  Martio,  4  Bro.  Jun.  1 1 7  ;  see  Tait  v. Lord  North- 

^•C.I13  ;  aodsee  ibid.  178  ;  Up-  wick,  5  Ves.  Jun.  655  ;  see  15  Ves. 

^  ▼.Lord  Ferrere,4Ve8.  Jun.700.  Jun.  14. 

(u)  Anon.  2  Ves,  Jun.  286.  (a)  Hooper  T.Goodwin,  Coop .95. 

(')  Watts  V.  Martin,  4  Bro.  C.  (b)  Moiesworth  t«  Opie,  1  Dick. 

C- 113.  289, 

( y)  Aodi.  1  Ves.  J  un.  453  • 

but 
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bnt  he  is  not  entitled  to  an  ailowanoe  for  his  costs,  as  they 
are  in  the  nature  of  a  premium  paid  by  him  &r  the  oppor* 
tunity  of  bidding  (c). 

Under  special  circumstances,  however,  diey  might  be 
allowed.  If  a  person  come  forward  ton  the  benefit  of  the 
family,  and  the  estate  at  the  first  sale  was  knocked  down 
by  mistake,  or  sold  at  a  great  undervalue,  he  will  be  allowed 
his  expenses  (rf). 

It  seems,  that  if  a  person  purchase  several  lota  of  an  es- 
tate, and  the  biddings  are  opened  as  to  one,  he  shall  have 
an  option  to  open  them  all  (e). 


The  authority  which  the  court  has  over  these  conttaets, 
enables  it  in  a  proper  case  to  relieve  the  purchaser  as  well 
as  the  suitor. 

Therefore,  where  the  contract  is  inequitable,  the  pur- 
chaser, on  submitting  to  forfeit  his  deposit,  will  be  dis- 
charged from  his  purchase  (J*).  AVhere,  however,  the 
contract  is  not  inequitable,  a  purchaser  must  proceed  in 
his  purchase,  and  will  not  be  permitted  to  forfeit  his  de- 
posit,  and  abandon  the  contract,  however  disadvantageous 
it  may  be. 

Thus,  on  an  application  to  the  court  by  the  persons  who 
opened  the  biddings  for  General  Birch's  estate  {g),  to  finr- 
feit  their  deposit,  which  was  resisted  by  the  creditors  for 
whose  benefit  the  estate  was  sold ;  the  court  held  the  f»ur- 
chasers  to  their  bargain,  and  would  not  permit  them  to  re- 

(c)  Rigby  T.  M*Nainara,  6  Yes.  Yes*  Jun.  6. 

Jun.  466 ;  Earl  of  Macclesfield  v.  (e)  See  2  Anstr.  657» 

Blake,  8  Yes.  Jan.  214 ;  Trefiuis  (/)  Sayile  r.  Savile,  1  P.  Wins. 

V.  Clinton,  1  Yes.  and  Beam.  361.  745. 

(i/)Earl  of  Macclesfield  T.Blake,  (g)  MS.  and  see  Sewell  t.  John. 

ubi sup.}  Owenr.  Fonlks,  9  Yes.  son,  Bunb.  76. 
Jun.  348 ;   West  ?.  Yincent^  12 
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Bcind  the  oantract,  although  they  had  given  a  price  which 
was  considered  much  heyond  the  value  of  the  estate. 

Bat  where  the  purchaser  has  by  mistake  given  an  uu; 
leasonaUe  price  for  the  estate,  the  court  will  in  a  proper 
else  totally  reednd  tiie  contract. 

This  equity  was  enforced  in  the  case  of  Morshead  v. 
Ftedcrick  (A),  where  it  appeared  that  Smiths'  the  bankers, 
were  tenants  in  possesion  of  the  house  in  question,  for 
wluch  iliey  paid  two  rents,  one  a  groimd  rent  of  56/. 
to  the  defendant,  and  the  other  an  improved  rent  of  210/. 
to  a  third  person.     The  house  was  directed  to  be  sold, 
under  a  decree ;   and  the  plaintiffs,  by  a  broker,  treated 
for  the  purchase  of  it,  and  employed  him  to  value  it.     The 
Imdcer  had  an  interview  with  the  attorney  concerned  in 
the  sale,  who  stated,  that  the  rent  payable  for  the  house 
was  the  56/.  and  the  broker  valued  the  estate  accordingh'. 
A  written  agreement  was  not  entered  into,  but  the  contract 
^vas  approved  of  by  the  master,  and  the  money  paid  into 
the  Bank.    The  piurchasers  then  moved  the  court  to  rescind 
the  eoQtract,  on  the  ground  of  mistake,   and  the  broker 
proved  that  the  purchasers  had  not  infonned  him  of  the 
rent  of  210/.  and  that  he  was  ignorant  of  the  existence  of 
it  at  the  time  he  made  his  valuation.     And  the  court  or- 
dered the  purchase-money  to  be  re-paid,  and  rescinded  the 
contract    This,  however,  may  be  considered  a  strong  case. 
It  might  be  argued  that  the  purchasers'  only  equity  was 
thdr  own  negligence. 

Although  the  solicitor  in  the  cause  buy-in  aji  estate  merely 
to  prevent  a  sale  at  an  undervalue,  yet  if  he  acted  without 
authority  he  will  not  be  discharged  from  his  purchase. 
Lord.  Eldon  has  said,  that  it  would  be  a  very  wholesome 
nde  to  lay  down,  that  the  solicitor  in  the  cause  should  have 
nothing  to  do  with  the  sale ;  as  the  certain  eflfect  of  a  bid- 

{h)  Ch.  20  Feb.  1816,  MS.  App.  No.  10. 

ding 
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ding  by  the  solicitor  in  the  cause  is,  that  the  sale  is  imme- 
diately chilled  (i). 

The  same  rule  has  been  applied  to  assignees  of  a  bank- 
rupt, who,  without  authority,  bought-in  an  estate  ordered 
to  be  sold  by  the  court  upon  a  petition  of  a  mortgagee  (A:). 

(i)  Nelthorper.  Pennyman^  H  (i)  Ex  parteTomklns,  Cb.2dd 

Ves.  Jun.  517.  Aug.  1816.  MS.  App.  No.  11. 


CHAT- 
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CHAPTER  HI. 


OF  PAROL  AGREEMENTS  AND  PAROL  EVIDENCE- 


With  a  riew  to  prevent  many  fraudulent  practices 
which  were  commonly  endeavoured  to  be  upheld  by  per- 
jury, it  wa«  enacted  by  the  29  Car.  2.  c.  3.  usually  called 
the  statute  of  frauds,  that  (/)  **  all  leases,  estates,  in- 
terests of  freeholds,  or  terms  of  years,  or  any  uncertain 
interest  of,  in,  or  out  of  any  messuages,  manors,  lands,  te- 
nements, or  hereditaments,  made  and  created  by  livery  and 
seisin  only,  or  by  parol,  and  not  put  m  writmg  by  the 
parties  so  making  or  creating  the  same,  or  their  agents 
thereunto  lawfully  authorized  by  writing,  shall  have  the 
efect  of  leases  or  estates  at  wiU,  any  consideration  for  mak- 
ing any  such  parol  leases  or  estates  notwithstanding.'' 
But,  nevertheless,  leases  not  exceeding  three  years,  where- 
upon the  reserved  rent  should  amount  to  two-thirds  of  the 
fuU  improved  value,  were  excepted  (m).  The  act  then 
requires  the  assignment,  grant,  and  surrender  of  existing 
interests  to  be  made  by  writing  [n) ;  and  then  (o)  enacts 
that  "  no  action  shall  be  brought,  whereby  to  charge  any 
person  upon  any  agreement  made  upon  any  contract,  or 
sale  of  lands,  tenements,  or  hereditaments,  or  any  interest 
in,  or  concerning  them  (I),  unless  the  agreement,  upon 

(OSect.  1.  (n)  Sect.  3. 

(m)  Sect.  2.  (o)  Sect  4. 


(I)  ^*  Or  open  any  agreement  not  to  be  performed  within  a  year  ;" 
which  clause  does  not  extend  to  any  agreement  concerning  lands.  Hollis 
Y*  Edwards,  1  Vern.  159.  It  is  quite  clear,  that  an  agreement  for  sale 
oflinds  must  be  in  writing,  although  the  contract  is  to  be  performed  the 
next  day. 

which 
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which  such  action  shall  be  brought,  or  some  memorandum 
or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party 
to  be  charged  therewith,  or  some  other  person  thereunto  by 
him  lawftilly  authorized*" 

In  treating  of  these  legislative  provisions,  we  may  con- 
sider— 1,  What  interests  are  within  the  statute — 2,  Whit 
is  a  sufficient  agreement — 3,  What  agreements  wUl  be 
enlbrced,  although  by  parol ;  and — 4,  In  what  cases  pard 
evidence  is  admissible  to  vary  ot  annul  written  inst^- 
ments. 

SECTION  T. 
Of  the  Interests  which  are  within  the  Statute. 


It  was  observed,  in  the  case  of  Crosby  v.AVadsworth  (jp), 
that  collecting  the  meaning  of  the  first  section  by  aid  de- 
rived from  the  language  and  terms  of  the  second  aection, 
and  theex  ception  therein  contained,  the  leases,  &c.  meant 
to  be  vacated  by  the  first  section,  must  be  understood  as 
leases  of  the  like  kind  with  those  in  the  second  section, 
but  which  conveyed  a  larger  interest  to  the  party  than  for 
a  tenn  of  3  years^  and  such,  also,  as  were  made  under  a 
rent  reserved  thereupon;  and  the  court,  thcrpfore,  de- 
termined, that  amle  of  a  standing  crop  of  mowing  grass, 
then  growing,  wasnot  wUihin  the  first  section  of  the  sta- 
tute, because  neither  of  the  foregoing  circumstances  were 
to  be  found  in  the  agreement,  although,  as  the .  agreement 
conferred  an  exclusive  right  to  the  vesture  of  the  land 
during  a  limited  time,  and  for  given  purposes,  it  was,  the 
court  held,  a  contra^  or  sale  of  an  interest  in,  or  at  least, 
an  interest  concerning  lands. 

It  was  not,  however,  necessary  in  the  above  case,  to 

{p)  6  Eist,  610. 

dedd« 
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decide  upoo  tbe^edae  co&8tnieti<m  af  the  first  section^  wbieh 
seems  in  tkis  respect  to  be  co-extHisive  with  the  fourth, 
and,  oonsequieHtly,  every  interest  which  is  within  the  fourth: 
seetkn  is  equally  within  the  first,  unless  it  ccmie  within  the 
saving  of  the  second  section.    The  first  and  second  sections 
^pfmt  to  enaet,  that  all  interests  actually  created  without 
writing,  shall  be  void,  unless  in  the  case  of  a  lease  not  ex 
ceeding  three  years,  at  nearly  rack-rent,  which  exception 
must  have  been  introduced  for  the  convenience  of  mankind, 
and  under  an  impression  that  such  an  interest  would  not  be 
a  sufficient  temptation  to  induce  men  to  commit  perjury. 
PetluKps,  therefore,  the  fiist  section  ought  to  extend  to  every 
posdble  interest,  which  is  not  within  the  exception  in  the 
second  dause.     If  an  estate,  of  whatever  value,  should  be 
convened  to  a  purchaser  by  livery  of  seisin,  without  writing; 
the  act  would  avoid  the  estate,   although  the  purchaser 
bad  paid  his  money.    An  actual  lease  for  any  given  number 
of  jears,  whether  with  or  without  rent,  or  any  interest  un- 
certain in  point  of  duration,  must,  it  should  seem,  equally  fall 
within  the  provision  of  the  first  section,  and  cannot  be  sus- 
tained unless  it  come  within  the  saving  in  the  second  section. 
TUfl^  however,  of  itself,  would  not  have  prevented  all 
Ae  evib  which  the  act  intended  to  avoid ;  for,  although 
actoal  estates  could  not  be  created,  yet  still  parol  agree^ 
fnenti  might  have  been  entered  into  respecting  the  future 
creation  of  them.    To  remedy  this  mischief,   the  provi- 
ng in  the  fourth  section  was  inserted,  which,  it  is  con- 
ccired,  relates  not  to  contracts  or  sales  of  lands,  &c.  but 
to  my  agreement  made  upon  any  contract  or  sale  of 
hnds,   ftc     (I),    and  as  agreements  were   more  to    be 

cbreaded 


(I)Tliis  appears  to  be  the  tnie  rpading  of  Ihe  statnte,  althosgh  this 

I^nocb  of  the  fkmrth  section  has  been  somelittes  read  as  a  distinct  clause, 

in 
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dreaded  than  contracts  actually  executed,  no  exception  watf 
inserted  after  the  fourth  section,  similar  to  that  which 
follows  the  first  section,  and  consequently  an  agreement 
by  parol,  to  create  even  such  an  interest  as  is  excepted  in 
the  second  section,  would  be  merely  void. 

If  this  be  the  true  construction  of  the  act,  it  answers 

the 


in  wkich  case  the  word  agreement  is  dropped;  and  tlie  clause  runs  thus, 
*^  no  action  to  be  brought  upon  any  contract  or  Eale  of  lands,  &c.'*  See 
Anon.  1  Ventr.  361,  and  6  £ast>  611  ;  bat  this  clause  seems  to  be  go« 
yerned  by  the  preceding  one  in  the  same  section,  as  to  agreemenia  made 
upon  consideration  of*  marriage.  The  statute  says  no  action  to  be 
brought^  *^  to  charge  any  person  upon  anj^  agreement  made  upon  any 
consideration  of  marriage,  or  upon  [any  agreement  made  upon  J  any 
contract  or  sale  of  lands,  &c."  The  words  between  crotchets  mw^iy  it 
is  submitted,  be  implied.  At  (he  same  time,  there  is  certainly  ground  to 
contend,  that  the  clause  would  have  the  same  operation  if  not  governed 
by  the  words  in  the  preceding  clause. 

The  statute  seems  to  have  been  strangely  misunderstood  in  the  case  of 
Charlewood  v.  Duke  of  Bedford,  1  Atk.  497,  the  report  of  which  agrees 
with  the  register's  book.  The  object  of  the  bill  was  to  compel  the  per- 
formance in  specie  of  a  parol  agreement^  by  the  Duke's  steward,  to  grant 
a  lease.  The  case,  therefore,  fell  within  the  fourth  section,  but  the  de- 
fcndent  pleaded  the  first,  and  to  bring  his  case  within  it^  stated  the  words 
of  the  statute  at  the  close  of  that  section,  to  be  ^^  any  contract  for  making 
such  lease,  or  any  former  law  to  the  contrary  notwithstanding."  The 
words  really  are  *'  any  consideration,  &c."  The  framer  of  the  plea  must 
have  adopted  an  error  which  has  been  sometimes  entertained,  that  the 
first  section  relates  to  leases,  and  the  fourth  to  sales,  and  this  notion 
compelled  him  to  alter  the  statute  in  the  way  be  did,  for  he  could  not 
otherwise  have  brought  his  case  within  it  It  is  observable,  that  Lord 
C*  B.  Comyns,  before  whom  the  cause  was  heard,  did  not  nolioe.  the 
mistake. 

Lord  Keeper  North  seems  to  have  entertained  the  erroneous  opinion 
above  noticed  ;  for,  in  a  case  which  came  before  him  on  a  parol  agree* 
ment  for  a  lease,  he  said,  that  the  difficulty  that  arose  upon  the  act  was, 
that  it  makes  void  the  estate,  but  does  not  say  the  agreement  itself  shall 
be  void|  and  therefore,  though  the  estate  itself  is  \oid,  yet,  possibly,  the 

agreement 
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the  purposes  for  which  it  was  passed,  and  the  question  in 
all  cases  must  bo — ^is  the  interest  in  dispute  actually  cre^ 
ated  by  the  parties,  cr  does  the  contract  rest  in  fieri  ?  If 
it  be  actually  created,  it  is  avoided  by  the  first  section^ 
mileiB  saved  by  the  second.  If  it  be  not  actually  created, 
the  agreement  cannot  be  enforced  by  reason  of  the  fourth 
sectiim,  whatever  be  the  nature  of  it.  But  if  the  first 
lection  were  to  be  restrained  beyond  the  express  provisions 
of  the  second  section,  then,  although  every  parol  agree- 
fmnt  fcft  any  interest  in  lands  would  be  void,  yet  many 
estates  might  still  be  actually  raised  by  parol.  The  first 
seetioii,  however,  seems  to  embrace  interests  of  every  de- 
Ktijitioii,  whilst  the  exception  relates  only  to  leases  of  a 
patrtictlar  description.  One  consequence  of  qualifying 
all  the  interests  specified  in  the  first  section,  in  the  manner 
popoaed  by  the  aid  derived  from  the  second  section, 
would  be,  that  an  estate  in  fee  might  still,  as  formerly, 
fce  conveyed  by  livery  of  seisin  without  writing.  But  if 
the  doctrine  should  even  be  confined  to  leases,  yet  it 
imlA  open  a  considerable  door  to  peijury.  If  the  two 
ir^iURtes  are  to  concur,  to  bring  a  lease  within  the  first 
section;  natiiely,  a  larger  interest  than  that  mentioned  in 
the  second  section,  and  a  reserved  rent,  then  it  should 
seem  that  a  lease  by  parol  for  1000  years  without  rent 
would  be  valid,  notwithstanding  the  statute.  If  even  one 
^  -  .  ■ 

Hrtemmt  majf  nibsUi,  so  that  a  man  may  recover  damages  at  law  for  the 
*0t^crft>riiiaDe«  of  it ;  and  if  so,  he  should  not  doubt  to  decree  it  in 
^nity ;  and  he  actaally  smt  the  parties  to  law,  in  order  to  have  the 
poiot  decided,  and  for  that  purpose  directed  the  defendant  to  admit  the 
>fReneot ;  HoUis  r.  Edwards,  1  Vern.  159»  The  plaintiff  was  of  course 
vonoited  in  the  action,  and  thereupon  Lord  North  dismissed  the  bill. 
Hb  imprenion  before  the  trial  mus  t.  It  should  seem,  have  been,  that  the 
^ntiecdon  related  to  leases,  and  the  fourth  only  to  sales ;  or  at  Icfast,  he 
nut  have  thought  that  the  fourth   did  not  embrace  agreements  for 

y  onlv 
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only  of  these  requisites  be  essential,  yet  eai^  of  ii 
ance  may  be  taken  out  of  the  act;  an  estate,  he 
valuable,  may  be  claimed  under  a  parol  lease  fc 
term  short  of  three  years  without  rent.  This  i&  the 
iation  to  peijury  which  the  statute  intended  to  r€ 
And  this  mischief  must  necessarily  follow,  that  i 
parties  swear  to  an  agreement  for  such  an  interest,  i 
be  within  the  statute ;  whereas,  if  they  swear  to  an 
demise,  the  case  will  be  taken  out  of  the  statute. 

The  construction  suggested  in  Crosby  v.  Wadswoi 
the  1st  section  of  the  statute,  has  since  been  attemp 
be  extended  to  the  3d  section.  It  has  been  cont 
that  the  leases  mentioned  in  the  Sd  section,  as  reqi 
to  be  assigned  by  writing,  must  be  intended  such 
as  are  required  by  the  1st  and  SSd  sections  of  the  si 
to  be  created  by  deed  or  writing,  viz.  leases  convej 
larger  interest  to  the  party  than  for  a  term  of  S  ] 
but  the  Lord  C.  Baron,  at  nisi  prius,  ruled  othe 
and  appears  to  have  held  that  although  an  interes 
created  by  parol,  by  virtue  of  the  2d  section,  yet  it 
not  be  assigned  without  a  note  in  writing,  by  rea 
the  3d  section  {q).  And  even  a  tenancy  from  y4 
year,  created  by  parol,  cannot  be  surrendered>  alt! 
1^  mutual  consent  by  parol  (r). 


But  it  has  been  decided,  that  a  mere  license  i 
within  the  first  section  of  the  statute  of  frauds.  Thi 
decided    in  the  case  of    Wood  v.   Lake   (s).      A 

(gr)$eeBo(tiiigT  Martin,  1  Camp.  Brot knell,  a  East  308  ; 

Ca.  13.  botqu.  whether  the  agree^  iDhabitantsof  Staiidon,2  M 

fneii/^the  a#it^iim€M^  was  bjr  pa-  Selw.  461  ;  Tayler  ▼  Wal 

fiH.  Marth.  55 1  ^  7  Taunt.  374; 

O)  Mollett  T.  Brayne,  2  Camp.  Inhabitants  of  HorndoD,  ^ 

Ca.  103.  and  Selw.  562. 

(i)  Saji  3 ;  and  see  Winter  ▼• 

agret 
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agreement  was  entered  into  for  liberty  to  stack  coals  on 
part  of  a  close  for  seven  years,  and  that  during  this  term 
the  person  to  whom  it  was  granted  should  have  the  sole 
use  of  that  part  of  the  close  upon  which  he  was  to  have 
the  liberty  of  stacking  coals  (I);  Lee  C.  J.  and  Den- 
Bison  held  the  agreement  to  be  good.  They  relied  upon 
the  case  of  Webb  and  Paternoster  ( t\  where  they  said  it 
is  laid  down,  that  a  grant  of  a  license  to  stack  hay  upon 
land,  does  not  amount  to  a  lease  of  the  land.  As  the 
agreement  in  the  present  case  was  only  for  an  easement, 
and  not  for  an  interest  in  the  land,  it  did  not  amount  to 
a  lease,  and  consequently  it  was  not  within  the  statute  of 
frauds.  Mr.  Justice  Forster  concurred  in  opinion,  that 
the  agreement  did  not  amount  to  a  lease,  but  he  inclined 
to  be  of  opinion,  that  the  words  in  the  statute,  any  uiu 
certim  interest  in  land^  did  extend  to  this  agreement ; 
but  Lee  and  Dennison  thought  those  words  related  only 
to  interests,  which  were  uncertain  as  to  the  time  of  their 
duiatkm.  Afler  time  taken  to  consider,  it  was  holden, 
that  the  agreement  was  good  for  the  seven  years. 

The  case  referred  to  in  Palmer,  does  not  seem  to  hear 
out  the  judgment  in  the  above  case  :  the  decision  turned 
upon  another  point,  but  Montagu  and  Haughton  both 
thought,  that  that  interest  in  that  case  was  such  as  bound 
the  hnd  in  the  hands  of  a  subsequent  lessee.  That  case 
arose  before  the  statute  of  frauds,  and  it  would  require  a 
conaderable  stretch  to  make  it  apply  to  a  case  since  the 
statute.  No  one  will  deny,  that  these  cases  arc  within  the 
nuschief  against  which  the  legislature  intended  to  guard, 
h  Wood  and  Lake,  the  plaintiff  was  to  have  the  sole  use  of 


(^  Sijer  is  but  in  inaccurate  reporter.     It  is  not  stated^  but  it  should 
<^oi|  (liai  no  annual  payment  was  reserved  in  respect  of  the  easement. 

F  2  tlic 
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the  part  of  the  land  upon  which  he  should  stack  his  coals. 
How  id  thid  to  be  distinguished  in  substance  from  an  ac- 
tual demise  for  seven  years  ?  It  appears  to  be  in  the  very 
teeth  of  the  statute,  which  extends  generally  to  all  leases, 
estates  or  interests.  The  statute  expresses  an  anxious 
intention  to  embrace  interests  of  every  description.  How 
can  it  be  argued,  that  a  license  not  countemiandable,  and 
which  confers  the  sole  use  of  a  place  on  a  man,  is  not  an 
interest  within  the  statute?  Upon  what  principle  is  it, 
that  the  person  entitled  to  such  an  easement  may  main- 
tain  trespass  ?  This  relaxation  of  the  statute  holds  omt  a 
strong  temptation  to  a  man  in  possession  of  land,  under  a 
parol  agreement,  to  commit  perjury,  in  order  to  insure  to 
himself  a  more  permanent  interest  in  the  land  than  the 
statute  would  permit  him  to  claim,  were  the  real  trans- 
action disclosed.  The  case  of  Wood  v.  Lake  has,  however, 
been  followed  in  several  recent  cases. 

It  has  been  decided,  that  if,  after  a  lease  has  been  granted, 
the  landlord  makes  improvements  on  the  estate,  in  consider- 
ation of  an  agreement  to  pay  an  additional  sum  per  an- 
num, the  sum  is  not  rent,  and  the  agreement  is  collateral 
to  the  lease ;  atid  may  therefore  be  recovered  upon,  although 
by  parol  (?/). 

The  4th  section  of  the  Act  extends  as  well  to  interests 
created  de  novo  out  of  an  estate,  as  to  subsisting  interests. 
Therefore  an  agreement  for  an  assignment  of  a  lease  will 
not  be  binding,  unless  made  in  writing  {oc). 

In  a  case  in  Lord  Raymond  {y\  Treby,  Chief  Justice, 
reported  to  the  other  justices,  that  it  was  a  question  be- 
fore him  at  a  trial  at  nisi  prius  at  Guildhall,  whether  the 

(m)  Haby  v.  Roebuck,  2  Marsh        Puultney  t.  Holmes^  1  Sir.  405. 
433.  (tf)  Anon.  1  Lord  Rajm.  182^ 

(jc)  Anon.  I   Ventr*  361  >   see      see  Hob.  173,  1  Atk.  175. 
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sale  of  timber,  growing  upon  the  land,  ought  to  be  in 
writing,  by  the  statute  of  frauds,  or  might  be  by  parol  ? 
And  he  was  of  opinion,  and  gave  the  rule  accordingly, 
that  it  might  be  by  parol,  because  it  was  but  a  bare  chat- 
tel; and,  to  this  opinion,  Mr.  Justice  Powell  agreed. 
This  decision,  however,  may  be  thought  to  be  overruled 
by  the  late  case  of  Crosby  v.  Wadsworth  {z)^  where  a  sale 
of  a  standing  crop  of  mowing  grass  then  growing  was  held 
to  be  within  the  statute. 

The  distinction  between  them  appears  to  be,  that,  in 
this  case,  the  exdusire  right  to  the  vesture  of  the  land 
was  conferred  during  a  limited  period,  whilst,  in  the  for- 
mer case,  only  a  mere  right  of  entry  to  cut  and  carry  away 
the  tiees  would  have  been  held  to  pass.  Indeed,  it  does 
Bot  appear  by  whom  the  trees  were  to  be  felled  and  car- 
ried away. 

In  a  recent  case,  however,  the  court  expressed  its  disiu- 
dmation  to  extend  the  case  of  Cyosby  v.  Wadsworth, 
which  one  learned  judge  referred  to  the  circumstance, 
that  the  grass  was  growing,  and  therefore  the  purchaser 
had  an  intermediate  interest  in  the  land  while  the  crops 
were  growing  to  maturity,  before  they  were  gathered. 
Therefore  a  sale  of  potatoes  in  the  groimd,  and  which  had 
never  been  severed,  at  so  much  a  sack,  to  be  taken  away 
imtediately,  was  held  not  to  be  within  the  statute ;  be- 
cauae  the  contract  was  confined  to  the  sale  of  potatoes, 
and  nothing  else  was  in  the  contemplation  of  the  parties. 
They  were  to  be  taken  immediately,  and  it  was  quite  ac- 
ridental  if  they  derived  any  further  advantage  from  being 
in  the  land.  The  purchaser  had  only  an  accommodation, 
and  no  interest  in  the  soil.  The  land  was  considered  as  a 
n^  warehouse  for  the  potatoes  (a). 

(0  6  East,    602,     et  supra  ;        41,  per  Mansfield  C.  J. 
^•ddington  ▼.  Brlstow,  2  Bos.  (a)  Parker  y.Staniland,  11  East, 

^PiilL452;  and  see  2  Taunt.        362, 

F  3  In 
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In  a  case  decided  in  the  same  term  in  the  Common  Pleas, 
where  growing  turnips  were  sold,  bnt  no  particular  time 
was  stated  for  their  removal,  nor  did  it  appear  what  tlie 
degree  of  their  maturity  was,  the  coiut,  without  advert- 
ing to  these  circumstances*  held  it  to  be  a  sale  of  an  inte- 
rest in  land  within  the  statute  (6).  It  must  be  admitted 
•to  be  very  difficult  to  distinguish  the  cases. 

In  a  still  later  case  (r),  where  potatoes  stated  to  be  then 
growings  on  8^  acres  of  land,  were  sold  by  parol,  at  the  rate 
of  25/.  per  acre,  to  be  dug  and  carried  away  by  the  purchaser, 
but  no  time  was  appointed  for  that  purpose,  it  was  decided 
that  the  contract  was  not  within  the  statute.  Lord 
EUenborough  said,  that  if  this  had  been  a  contract  con* 
ferring  an  exclusive  right  to  the  land  for  a  time,  for  the 
purpose  of  making  a  profit  of  the  growing  surface,  it  would 
be  a  contract  for  sale  of  an  interest  in  or  concerning  lands, 
and  woidd  then  fall  unquestionably  within  the  range  of 
Crosby  v.  Wandsworth.  But  here  is  a  contract  for  sale  of 
potatoes  at  so  much  per  acre,  the  potatoes  are  the  subject 
matter  of  sale,  and  whether  at  the  time  of  sale  they  were 
covered  with  earth  in  the  field  or  in  a  box,  still  it  was  a  sale 
of  a  mere  chattel;  it  falls  therefore  within  the  case  of  Par- 
ker y.  Stanyland,  and  that  disposes  of  t^e  point  on  the  sta- 
tute of  frauds. 

If  an  entire  agreement  be  made  for  the  sale  of  real  and 
personal  estate,  and  the  agreement  as  to  the  land  be  within 
the  statute  and  void,  it  cannot  be  supported  as  to  the  per- 
sonal property  which  was  sold  with  it  (rf). 

{h)     Eraerson  T.    Heelis,    2  420;  Lea y. Barber, i^. 425,  d ted; 

Taunt.  38.  see  Chater  v.Beckett.  8  Term  Rep. 

(c)  Warwick  v.  Bruce,  2  Mau.  201 ;   and  see  Neal  t.  Viney,   1 
and  Seiw.  205,  Camp*  Ca.  471 ;  Corder  ▼.  Drake- 

(d)  Cooke  V.  Tombs,  2  Anst.  ford,  3  Taunt.  382, 
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SECTION  II. 


Of  the  Farm  and  Signature  of  the  Agreement. 


W  E  may  now  consider,  first,  what  is  a  sufficient  agree- 
ment; 2dly,  what  is  a  sufficient  signature  by  the  party 
or  his  agent ;  and  Sdly,  who  will  be  deemed  an  agent 
lawftJly  authorized.     And, 

Firet  then,    it  is  to  be  observed,  that  the  statute  re- 

V^  the  writing  to  be  signed  only  by  the  person  to  be 

cbaiged;  and  therefore,  if  a  bill  be  brought  against  a 

person  who  signed  an  agreement,  he  will  be  bound  by  it, 

^though  the  other  party  did  not  isign  it,  as  the  agreement 

IS  signed  by  the  person  to  be  charged  {e).     This  point  lias 

*^cen  established  by  the  concurrent  authority  of  the  Lord 

deeper  North,   Lord  Keepa:  Wright,   Lord   Chancellor 

Haidwicke,   Lord  C.  B.  Smith,  and  Bathurst  and  Aston, 

''nstioes,  when  Lords    Commissioners,    Lord    Chancellor 

Thurlow,  Lord  Chancellor*  Eldon,   and  Sir  Wm.  Grant 

^e  l^slature  has  expressly  said,  that  the  agreement  shall 

"C  bmding  if  signed  by  the  party  to  be  charged ;  and  as 

(e)  Hatton  t.  Gray,  3  Cha.  Ca.  tars,  5  East,  10  ;  Egerton  t.  Mat« 

^^ ;  Cotton  T.  Lee,  2  Bro.  C.  C.  thews,  6  East,  307,  which  do  not 

^^4;  Coleman  v.  Upcot,  5  Vm.  impeach  this  doctrine;  see  parti- 

^br.  527.  pi.  17  ;  Buckhoose  v.  calarly  5  East,  16;.  and  Allen  t. 

^■tissby,  2  £q.  Ca.Abr.32.pl.  44;  Bennet,  3  Taant.  169.      As  to 

^ton  T.  Slade,  7  Ves.  Jun.  265  }  Wain  v.Warlters,  see  Stadt  y.Lill, 

^'owb  V.  Freeman,   MS.  9  Ves.  9  East,  348,  1  Camp.  Ca,  242 ; 

'^«.S55.  S.  C. ;  see  1  Scho.  and  Ex  parte  Minet,   14  Ves.  Jan* 

^f.20;  and  11  Ves.  Jon.  592;  189;  Ejr /wrr/^  GaTdoro,  15  Ve». 

^eitem  t.  Rassell,  3  Yes.  Imd  Jun.  286 ;  Bateman  ▼.  Philips,  15 

^187;  and  see  Wain  T.  WarU  East»272 

F  4                                          HiOrd 
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Lord  Hardwicke  has  observed,  the  word  party  in  the  sta- 
tute is  not  to  be  construed  party  as  to  a  deed,  but  person 
in  general  [f) ;  but  there  have  been  instances  in  which  the 
want  of  the  signatiure  to  the  agreement  by  the  party  seek- 
ing to  enforce  it  has  been  deemed  a  badge  of  fraud  (^) ;  but, 
perhaps,  the  transaction  ought  not  to  be  viewed  in  that 
light,  unless  the  other  party  called  on  the  part)'  who  had 
not  signed  to  execute  it,  in  which  case  a  refusal  to  sign 
might  be  held  to  operate  as  a  repudiation  of  the  contract  {k). 

In  a  late  case,  Lord  C.  J.  Mansfield  observed,  that  in 
eqtUty  a  contract  signed  by  one  party  would  be  en£ofced, 
and  it  was  not  clear  that  it  was  different  at  law  (i).  The 
rule  in  equity,  it  is  conceived,  is  founded  simply  on  the 
words  of  the  statute,  which  must  be  equidly  binding  on 
the  courts  of  law.  Theire  is  not  an  objection  i/^4iicfa  can 
be  made  to  the  rule  as  applicable  to  an  action  at  law  which 
will  not  apply  with  equal  force  to  a  suit  in  equity.  In  a 
later  caise,  accordingly,  upon  the  17th  section,  the  same 
learned  judge  observed,  that  every  one  knows  it  is  the 
daily  practice  of  the  Court  of  Chancery  to  establi^  con- 
tracts signed  by  one  person  only,  and  yet  a  ooiut  of  equity 
can  no  more  dispense  with  the  statute  of  frauds  than  a 
coiui:  of  law  can  (k).  Lord  Eldon  has  observed,  that  equity 
has  not  upon  these  points  gone  &xtixer  than  courts  of  Jaw : 
what  is  the  construction  of  the  statute,  what  within  the 
legal  intent  of  it  will  amoiuit  to  a  signing,  being  the  same 
questions  in  equity  as  at  law.  Upon  that  point,  equity  pro- 
fessing to  follow  the  law,  if  a  new  question  should  arise,  his 
lordship  said,  that  he  would  rather  send  a  case  to  a  court 
of  law  (/). 

(/)See3  Atk.503.  374. 

(§^)See  0'RoQrk«  v^P^rcivil,  (A)  Allen  y.  Benp^,  3  JOMA^. 

2  Ball  and  fieatty,  68.  176. 

(h)  See  2  Ball  aod  Beattf,371.  (/)  IS  V«s.Jun.  183. 
(t)  Bowen  v.  Morris^  2  Taiwt. 
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If  a  written  agreement  lias  been  in  part  execute  it 
seems  that  an  agreement  subsequently  entered  into  between 
the  parties,  and  reduced  into  writing,  will  hind  them  both, 
if  signed  by  one  of  them  (m). 

A  receipt  for  the  purcliase  money  may  constitute  an 
agreement  in  writing  within  the  statute  {n) ;  and  it  has 
frequently  been  decided,  that  a  note  or  letter  will*  be  a 
suident  agreement  to  take  a  caae  out  of  the  statute  (o) ; 
hut  eveiy  agreement  must  be  stamped  before  it  can  be 
i«ad(p);  and,  as  this  ought  to  be  done,  the  court  will 
pennit  the  cause  to  stand  over  to  get  the  agreement 
*t«mpecL  and  will  assist  either  party  in  obtaining  it  for 
*kat  purpose. 

Thus,  in  Fowle  v.  Freeman  (gr),  the  agreement  was  sent 

h  the  vendor  to  his  attorney,  with  a  letter  written  at  the 

''c^m,  directing  him  to  prepare  a  technical  agreement 

-Hie  rendor  afterwards  refused  to  perform  the  contract,  and 

*«©  attorney  would  not  deliver  the  agreement  to  the  pur- 

^aser  for  the  purpose  of  getting  it  stamped,  contending, 

^t  it  was  a  private  letter  to  him ;  but  the  court,  on  motion, 

^^dered  it  to  be  delivered  to  the  purchaser  for  that  purpose. 

Sat  if  the  agreement  is  admitted  by  the  answer  so  as  to 

^spense  with  the  necessity  of  proving  it,  the  office  copj- 

^  the  bill,  or,  if  the  defendant  refuse  to  produce  it,  the 

^^^^"cad  itself,  may  be  read  in  support  of  the  plaintiff's  case, 

*^d  need  not  be  stamped,  nor  can  the  feet  of  the  agree- 

^^nt  not  being  stamped  be  taken  advantage  of  (r). 

Cw)  Owen  ▼.  Davies,  1  Ves.  82.  (g)  Roll?,  Mirch  8,  1804,  MS. 

<•)  Coles  T.  Trecothlck,  9  VtB.  9  V«s.  Jun.  351.  S.  C.  bat  not  re- 

^  B.  334 ;  y^la^den   y.  Bradb«ar|  ported  as  to  this  point ;  See  iufrOf 

^^  Ves.  Jan.  466.  ch.  4.  s.  3  5   Claike  t.  Terrel,    1 

^^)  Coleman  y.  Upcot,  5  Vin.  Smith's  Rep.  899  ;  Coles  t.  Treco- 

^V587.  pi.  17  ;  Bockhoase  ▼.  thick,  9  Ves.  Jan.  234. 


J, «  Eq.Ca.  Abr,  82.  pi.  44.  (r)  H4]ddleston  v.  Briscoe,  1 1 

IP)  Ford  ▼.  Conpton  ;  Heanie        Ves«  Jua.  £83. 


"^   James,  2  Bro,  C.C.  32, 309. 


If 
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I^  upon  a  treaty  for  sale  of  an  estate,  the  owner  write 
a  letter  to  the  person  wishing  to  buy  it,  stating,  that  if 
he  parts  with  the  estate  it  shall  be  on  such  and  such  terms 
(specifying  them) ;  and  such  person,  upon  receipt  of  the 
letter,  accepts  the  torms  mentioned  in  it,  the  owner  will 
bo  compelled  to  perform  the  contract  in  s^pecic  {s). 

So,  if  a  man  (being  in  company)  make  offers  of  a  bar- 
gain, and  then  write  them  down  and  sign  them ;  and  ano- 
ther person  take  them  up  and  prefer  his  bill,  that  will  be  a 
sufficient  agreement  to  take  the  case  out  of  the  statute  (t). 

But  if  it  appear  that,  on  being  submitted  to  any  person 
for  acceptance,  he  had  hastily  snatched  it  up,  had  refused 
the  owner  a  copy  of  it ;  or  if,  from  other  circumstances, 
fraud  in  procuring  it  may  be  inferred,  it  seems  that  in 
case  of  an  action  it  will  be  left  to  the  jury  to  say  whether 
it  was  intended  by  the  defendant,  at  first,  to  be  valid 
agreement  on  his  part,  or  as  only  containing  proposals  in 
writing,  subject  to  future  rension  (u) :  and  if  the  aid  dT 
equity  be  sought,  these  circumstances  would  hare  equal 
weight  with  the  court.  So  in  every  case  it  must  be  con- 
sidered, whether  the  note  or  correspondenoe  import  a  con- 
cluded agreement :  if  it  amount  merely  to  treaty,  it  will 
not  sustain  an  action  or  suit  {x). 

The  note  or  writing  must  specify  the  terms  of  the 
agreement,  for  otherwise  all  the  danger  of  perjury 
which  the  statute  intended  to  guard  against,  would  be 
let  in. 

Thus,  upon  the  sale  of  nine  houses  which  were  in 
mortgage,  the  vendor  wrote  a  letter  to  the  mortgagee  to 
this  effect :    "  Mr.  Leonard,   pray  deliver  my  writings  to 

(i)  Coleman  v.  Upcot,  5  Vin.  Esp.  Ca,  189. 

Abr.  527.  pi.  17.  see  Gaskarth  v.  {x)  Huddleston  t.  Brhcoe,  11 

Lord  Lowther  12  Ves.  Jun.  107.  Vet.  Jon.  583.  Stratford  t.  Boi. 

(0  S.  C.  Per  Lord  Cbaacellor.  worthy  2  Vet.  and  Bet.  841. 


(fi)  Soe  Kni^t  i,  Crockford^  1 


the 
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tie  bearer ;  I  having  disposed  of  them.  Am,  &c."  The 
vendor  afterwards  refused  to  perform  the  contract,  and 
pleaded  the  statute  of  frauds  to  a  bill  filed  by  the  pur- 
chaser for  a  specific  performance,  and  the  plea  was  allow- 
ed; because  it  ought  to  be  such  an  agreement  as  specified 
the  terms  thereof,  which  this  did  not,  though  it  was 
agned  by  the  party ;  for  this  mentioned  not  the  siun  that 
was  to  be  paid,  nor  the  number  of  houses  that  were  to  be 
disposed  of ;  whether  all,  or  some,  or  how  many ;  nor  to 
whom  they  were  to  be  disposed  of;  neither  did  thir let- 
ter mention  whether  they  were  disposed  of  by  way  of  sale 
or^Msignment  of  lease  (y). 

So  where  (z)^  upon  a  parol  agreement,  the  vendor  sent 
a  letter  to  the  purchaser,  informing  him  that,  at  the  time 
he  contracted  for  the  sale  of  the  estate,  the  value  of  the 
timber  was  not  known  to  him,  and  that  he  ( the  purchaser) 
should  not  have  the  estate,  unless  he  would  give  a  larger 
price ;  Lord  Hardwicke  held,  that  the  letter  coidd  not  be 
sufficient  evidence  of  the  agreement,  the  terms  of  it  not  be- 

• 

^  mentioned  in  the  agreement  itself. 

So  in  a  recent  case,  where  an  auctioneer's  receipt  for 
the  deposit  was  attempted  to  be  set  up  as  an  agreement, 
the  Master  of  the  Rolls  rejected  it,  because  it  did  not  state 
the  price  to  be  paid  for  the  estate  ;  and  it  could  not  be  col- 
lected from  the  amount  of  the  deposit,  as  it  did  not  appear 
what  proportion  it  bore  to  the  price  (a). 

And  here  we  may  notice  a  case  where  an  agreement  was 

(j')^eogoodT.Meale,  Proc.Cha.  Smith,   15  East,  103,  all   three 

^WjRoie  T.  Canynghame^  1 1  Ves.  cases  on  the  17th  section. 
•^""•550;  Card  t.  Jaffray,  2  Scho,  (i)  Clerk  t.  Wright.  1  Atk.  12 ; 

""^  Uf.  374  ;  Lord  Ormond  t.  and  see  Clinan  t.  Cooke,  1  Scho, 

^"^«rion,  2  Ball  and  Beat.  363.  and  LeF.  22. 
'"<!  lee  Champion  V.  Plammer,  1  (a)  Blagden   v.  Bradbcar,   12 

^*^  Rep.  252;  HInde  v.  White-  Ves.  Jun.  466.  ^ 

^^,   7  East,  558.   Cooper  ▼• 

executed 


76  or  PAROL  AGKKKMENTS. 

cxeouted  which  referred  to  certain  covenants  whicli  had 
been  read,  cont^ed  in  a  described  paper,  nhich,  in  fact, 
contained  th(S  terms  of  the  agreement.  It  appeared  that 
all  the  covenants  contained  in  that  paper  had  not  been 
read ;  and  whidi  of  them  had  been  read,  and  which  had 
not  was  the  difficulty,  which  could  only  be  solved  by 
parol  testimony ;  and  Mr.  Justice  BuUer  held  clearly  that 
such  evidence  was  madmissible  ( 6),  as  it  would  introduce 
all  the  'mischiefs,  inconvenience,  and  uncertainty  the  sta^ 
tutc  was  designed  to  prevent;  and  Lord  Redesdale  has 
since  unqualifiedly  approved  of  this  decision  ( c ) . 

Neither  will  a  performance  be  compelled  on  a  note  or 
letter,  if  any  error  or  omission,  however  trifling,  a2)pear  in 
the  essential  terms  of  the  agreement. 

Thus  in  a  case  (rf;  (I)  before  Lord  Hardwicke,  the 
bill  was  brought  to  have  a  specific  performance  of  an 
agreement,  from  letters  which  had  passed  between  the 
parties.  It  appeared,  that  a  certain  number  of  years  pur- 
chase  was  to  be  given  for  the  land,   but  it  could  not  be 

{J})  Brodie  t,  St.  Paul,   1   Ves.  {d)  Lord  Midd'eton  v.  Wilson, 

Jun.  326  ;  Higginson  t.  Clowtfs,  d  c  contra  Chan,  1741,  MS.;  S.'C 

15Ves.Jan.516;  Lindsajy.Lvnch,  LoflUt,  801,  cited  ;  See  9  Ves.  Jun. 

2  Scho.  and  Lef.  1 .  252  ;  Stokes  ?.  iMoore,  1  Cox,2i9, 

(C'  1  Scho.  and  Lef.  35  ;  and  see  Topham  ?.  Eyre,  Loffl,  786  5  Gor. 

O'Htrlihy  v.  Hedges,  ibid.  123.  don  v,  Trevalyao,  I  Price,  64. 


(I)  The  case  is  in  Reg.  Lib.  1741,  fo.  260,  by  the  narue  of  Lord  Mid- 
dleton  V.  Eyre.  The  estate  was  sold  by  an  agent  to  Dr.  Wilson,  by  parol, 
and  the  parties  appear  to  have  bound  themseWes  by  letters,  the  parttcnlare 
of  which,  however,  do  not  appear  in  the  Register's  book.  The  parties 
beneficially  interested,  afterwards  sold  the  estate  for  a  greater  price,  to 
Lord  Middleton,  who  filed  abiU  for  a  specific  performance  of  the  agree, 
menf,  and  Dr.  Wilson  filed  a  cross  bill.  The  cross  bill  was  dismissed 
with  costs,  and  in  the  original  cause  a  speciOc  performance  was  decreed. 
The  point  in  the  text  is  not  stated  in  the  Register's  book. 

ascertained 
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ascertained  whether  the  rents  upon  a  few  cow-gates  were 
5s.  or  Is. ;  and  although  there  was  no  other  doubt.  Lord 
Hardwicke  held,  that  such  an  agreement  could  not  be 
carried  into  execution.  He  said,  that  in  these  ca^es  it 
ought  to  be  considered,  whether  at  law  the  party  could  re- 
cover damages ;  for  if  he  could  not,  the  court  ought  not 
to  carry  such  agreements  into  execution. 

Lord  C.  J.  Mansfield  lately  observed,  that  there  had 
I)een  many  cases  in  Chancery,  some  of  which  he  thought 
had  Iten  carried  too  far,  where  the  court  had  picked  out 
a  contract  from  letters,  in  which  the  parties  never  cer- 
^uily  contemplated  that  a  complete  contract  was  con* 
tained(e). 

But  although  a  letter  do  not  in  itself  contain  the  whole 
affreement,  yet  if  it  actually  refer  to  a  writing  that 
*>es  that  will  be  suffident,  although  such  writing  is  not 
signed. 

Ilms  in  a  case  where  an  estate  was  advertised  to  be  let 

^  3  lives,  or  81  yeisirs,  and  an   agreement  was  entered 

i^to  for  a  kase,  in  which  the  term  for  which  it  was  to  be 

P?nted  was   omitted ;  Lord  Redesdale  held,  that  if  the 

^eemerU  had  referred  to    the  advertisement^    parol 

^^Jenoe  might  have  been  admitted  to  shew  what  was  the 

thing  (mtmely  the  advertisement)  so  referred  to,  for  then 

^*  '^uld  be  an  agreement  to  grant  for  so  much  time  as 

^  expressed  in  the  advertisement ;  and  then  the  identity 

^tlie  advertisement  might  be  proved  by  parol  evidence 

V  )•     And  the  Master  of  the  Rolls,  in  a  late  case,  expressed 

^'*  opinion,  that  a  receipt  which  did  not  contain  the  terms 

®^  tlie  agreement,  might  have  been  enforced  as  an  agree- 

^^^t,  had   it  referred  to   the   conditions  of  sale,   wliich 

C«^>  3  Taunt,  1 72.  Whitehouse,  7  East,  558 ;  Feoffees 

v^jSee  ClinaD  v«  Cooke,  iScho.        of  Herriot*s  Hospital^  t.  Gibson, 

*"^  lef.  22i  and  see  Cass  v,  Wa-        2  Dow,  301. 

^^^^Bse,  Prec,  Cha,  29i  Hinde  ?. 

\vould 
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woiild  have  entitled  the  court  to  look  at  them  for  the 
terms  (g). 

So  an  agreement  not  containing  the  name  of  the  buyer 
may  be  made  out  by  connecting  it  with  a  letter  from  the 
buyer  on  the  subject  h}. 

In  a  case  (i )  where  an  agreement  for  sale  was  reduced 
into  writing,  biit  not  signed,  owing  to  the  vendor  having 
failed  in  an  appointment  for  that  purpose;  the  vendee's 
agent  wrote  to  urge  the  signing  of  tjie  agreement;  and 
the  vendor  wrote  in  answer  a  letter,  in  which,   after  stat- 
ing his  having  been  from  home,  he  said,  "  his  watd  should 
always  be  as  good  as  any  seciuity  he  could  give."     And 
this  was  held  by  Lord  Thurlow  to  take  the  case  out  of 
the  statute,  as  clearly  referring  to  the  written  instrument. 
The  ground  of  this   decision  was,   that  the  vendor  had 
agreed,  by  writing,   to  sign  the  agreement.     If  he  had 
said  he   never  would   sign   it,    he  could   not   have  been 
bound ;  but  if  he  said  he  never  would  sign  it,  but  would 
make  it  as  good  as  if  he  did,  it  would  be  a  promise  to 
perform'  it;  if  he  said  he  would  never  sign  it,  because 
he  would  not  hamper  himself  by  an  agreement,  it  would 
be  too  perverse  to  be  admitted  {k).     It  appears,  however^ 
that  Lford  Thurlow  was  diffident  of  his  opinion  in  dis 
case ;  and  Lord  Redesdale  has  declared,  that  he  had  often 
discussed  the  case,  and  he  could  never  bring  his  min4  to 
agree  with  Lord  Thurlow's  decision,  because  he  (Lord 
R.)  thought  the  true  meaning  of  the  agreement  was,  **  I 
will  not  bind  myself,  but  you  shall  rely  on  my  word  (/)•** 


(g)  Bl^gdeD  V. Bradbear,  12Ves. 
Jun,  466;  and  see  Shippej  v.  Der- 
lison,  5  Esp,  Ca.  190  ;  Hiiide  r. 
Whitehouse,  7  East.  558. 

(h)  Allen  v.  Bennet,  3  Taunt. 
169  :  Western  v.  Russell,  3  Ves. 
and  Bea.  187. 

(1)  Tawney  yXrowther^  3  Bro. 


C.  C.  161,  318  ;  and  see  Forster 
T.  Hale>  3  Yes.  Jun.  696  ;  Cooke 
y.  Tumbs,  2  Anstr.  420 ;  Saunder.. 
son  V.  Jackson,  2  Bos.  and  Ball. 
238,  and  9  Ves.  Jan.  250. 

(*)  Per  Lord  Thurlow,  3  Bro. 
C.C,  320. 

(0  See  1  Scbo.  and  Lef.  34. 

But 
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But  in  these  cases  there  must  be  a  clear  reference  to  the 
particular  paper,  so  as  to  prevent  the  possibility  of  one 
paper  being  substituted  for  another  (m). 

And  if  the  agreement  is  defective,  and  the  letter  refers 
to  a  different  contract  from  that  proved  by  the  opposite 
party,  the  letter  cannot  be  adduced  as  evidence  of  the 
contract  set  up.  The  letter  must  be  taken  altogether, 
and  if  it  falsify  the  contract  proved  by  the  parol  testimony, 
it  will  not  take  the  case  out  of  the  statute  (n). 

As  we  shall  hereafter  see,  an  auctioneer  is  an  agent 
lawfully  authorised  for  the  vendor  and  purchaser  within 
the  statute.  Upon  the  sale  of  estates  by  auction,  a  de- 
pont  is  almost  universally  paid,  for  which  the  auctioneer 
gives  a  receipt,  referring  to  the  particulars,  or  indorsed 
on  them,  and  amoimting,  in  most  cases,  to  a  valid  agree- 
nient  on  the  part  of  the  vendor  within  the  statute  (o). 
Aod  it  seems  that  a  bill  of  sale,  or  entry  by  the  auctioneer, 
of  the  account  of  the  sale  in  his  books,  stating  the  name 
of  the  owner,  the  person  to  whom  the  estate  is  sold,  and 
^6  price  it  fetched,  would  be  deemed  a  sufficient  memo- 
^dum  of  the  agreement  to  satisfy  the  statute  (p).  This 
^oweyer,  it  clearly  would  not,  unless  it  either  contained 
^  conditions  of  the  sale  and  the  particulars  of  the  pro- 
P^i  or  actually  referred  to  them,  so  as  to  enable  the 
^^^^  to  look  at  them  (5^). 

A  note,  or  letter,  written  by  the  vendor  to  any  third 
P^^'^on,  containjmg  directions  to  carry  the  agreement  into 

(^)Bojrdell  V.  Drummond,  U  tell  y.  Cooke.   Prec.  Cha.  533; 

^^  142.  Charlewood  v.  Duke  of  Bedford, 

C^)  Cooper  V.  Smith,  15  £as(,  1  Atk.  497.  Raodsbottom  v.  Mort- 

^^*  ley,  2  Mau.  and  Sclw.  445. 

^^j  See  Blagden  ▼.  Bradbear,  l2  (q,  Blagden  T.Bradbear^ti5i#ti;7. 

^*  Jao.  466,  ei  supra.  Hinde    v.  Whitehouse^   7   East, 

Cp)  Sea  EmmerBon  ▼.  Heelis,  2  558. 
^^Utit.  58|  ei  infra  ;  but  see  Mas- 

executioi^ 
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execution,  m%  subject  to  the  before-mentioned  nile^  be 
a  sufficient  agreement  to  take  a  case  out  of  the  staitut^ 
(r).  This  was  laid  down  by  Lord 'Hardwicke,  who  said, 
that  it  had  been  deemed  to  be  a  signing  within  the  sta- 
tute,  and  agreeable  to  the  provision  of  it.  And  the  point 
was  expressly  determined,  in  the  year  1719,  by  the  co«rt 
of  Exchequer  (5). — Upon  an  agreement  for  an  assigHh 
ment  of  a  lease,  the  o\vner  sent  a  letter  speeifying  th^ 
agreement,  to  a  scrivener,  with  directions  to  draw  an  as^ 
signment  pursuant  to  the  agreemrtt;  and  Chief  Baron 
fiury.  Baron  Price,  and  Baron  P^e,  were  of  opimMj 
that  the  letter  was  a  writing  within  the  stAtut^  of  frailds. 
And  the  same  doctrine  appears  to  apply  to  a  letter  writ- 
ten by  a  purchaser  (t). 

In  Cooth  V.  Jackson  (w)  Lord  Rosslyn  put  the  ease  0! 
Un  bond  of  reference  to  a  surveyor,  the  price  to  depend 
upon  his  valuation,  only  to  ascrtain  how  much  an  acre 
the  purchaser  was  to  pky  for  the  land.  And  his  Lord* 
ship  i^id,  he  should  conceive  that  not  to  be  wifhin  the 
statute. 

Biut  reftt-f oils,  pattrculftrff  of '  estates,  abstracts,  ftc*  de 
livered  by  the  vendor  on  the  treaty  for  sde,  will  tint  h( 
considered  as  an  agreement,  althoitgh  signed  by  him,  and 
containing  the  particulars  of  the  agreement ;  nor  will  let- 
ters written,  or  representations  made  by  him,  to  creditor^ 
concerning  the  sale,  receive  that  construction. 

Tf  bus,  in  a  case  (a:)  where  A  agreed  by  parol  with  B 
for  the  purchase  of  lands;  shortly  afterwards,  a  rent-roll 
was  delivered  to  A,  which  B  dated  and  altered  in  hu 

(r)  Welford  1.  Beazelj,  3  Atk.  (/)    Rose  y.  CuDynghame,    11 

503  ;  see  Seagood  y,  Meale,  Prec.  Yes.  Jun.  550 

Cha.  560  i  Cooke  ▼.  Tombs,  2  (u)  6  Ves,  Jun.  17. 

Anstr.  420.  (x)  Whaley  r.  Bagenel,  6  Bro 

(s)  Smith  Y«  Watson,  Bunb.  55^  P.  C.  45. 

S.C«  MS. 

owi 
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own  hand- writing ;  and  it  was  entitled,  "  I^ands  agreed 
to  be  sold  by  B  to  A  from,  &c.  at  twenty-one  years  pur- 
chase, for  the  clear  yearly  rent."  An  abstract  of  the  title, 
also  stating  the  contract,  was  delivered  by  A's  agent,  and 
also  further  particulars  and  papers  at  different  times.  B 
also  wrote  to  several  of  his  creditors,  informing  them  tliat 
he  had  agreed  witli  A  for  the  sale  of  the  estate,  at  21 
years  purchase;  referred  tenants  to  A  as  owner  of  the 
estate ;  and  set  up  the  contract  as  a  bar  to  an  elegit.  B 
afterwards  refused  to  perform  the  agreement;  and  to  ^ 
hill  filed  for  a  specific  perfonnance,  pleaded  the  statute 
of  frauds,  and  the  plea  was  allowed. 

So,  in  a  latter  case  (t/),  upon   ^  bill  filed  by  a  vendee, 

for  a  specific  performance  of  a  parol  agreement  for  sale 

of  lands;  it  appeared  that  the  vendor  gave  the  piirchaser 

a  particular  of  the  property  to  be  sold,  with  the  terms 

and  conditions,  all  in  his  own  haiid^\\Titing,   and  ^signed 

by  hhn;    and  it  waiB  afterwards  delivered  by  agreement 

rf  both  parties,  to  an  attorney  to  prepare  the  conveyance 

from;  who  prepared  a  draft,   and  brought  it  to  the  par-r 

ti<^  and  they  read  over  and  approved  of  it,  and  agreed 

^0  execute  the  same,  whenever  a  fair  copy  coiUd  be  writ-' 

t^n  out.     The    defendant,  however,   refused   to  fulfil   his 

part  of  the  agreement,  and  pleaded  the  statute  of  frauds 

to  the  bill;  and,    as  the  particidar  was  delivered  at  the 

outset  of  the  treaty,  no  agreement  being  then  made,  the 

court  hehl  it   could  only  be  delivered   as  a  list  or  cata-: 

iogue  of  the  matters  for  sale,   to  enable  the  purchaser  to 

form  a  proper  estimate  of  their  value ;  that  the  signing 

the   particular  could  have  no  other  effect  tlian  to  give  it 

luthenticity,   as   a  true   list  of  the  items  then  offered  for 

ale;  and  th^t  the  subsequent  acts  could  not  affect   the 

(y)  Cooke  v.  Tombs,   2  Anst.        420  \  and  see  Cass  ?.  Watefhouse^ 

Prec.  Cha,  25. 

G  original 
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original  nature   of  the  particular,    and  turn  it    in 
agreement. 

Although  an  agreement  be  reduced  into  writing 
person  present  at  the  making  of  it,  yet  if  the  part 
not  sign  it,  they  will  not  be  bound  by  it  {z). 

If  an  agreement  contain  all  the  terms,  the  sending 
as  instructions  to  a  person  to  prepare  a  proper  agrci 
will  not  be  deemed  an  intention  to  extend  the  agre( 
but  merely  to  reduce  it  into  technical  language. 

Thus,  in  Fowle  v.  Freeman  (a),  after  some  trea 
the  purchase  of  an  estate,  certain  tenns  were  agreed 
and  written  down  by  Freeman  the  vendor,  and  after 
written  out  by  him,  as  an  agreement,  viz. — "  ] 
12th,  1803.  I  agree  to  sell  to  Mr.  Fowle,  my  estat 
for  the  sum  of  27,000/.  upon  the  following  cond 
&c."  ( stating  them ).  Freeman  signed  this  agree 
and  read  it  to  Fowle,  who  approved  of  it.  Freemai 
underwrote  a  letter  to  his  solicitor  in  town  to  the  f 
ing  effect: — "  Sir,  please  to  prepare  a  proper  ; 
nient  for  Mr.  Fowle  and  me  to  sign,  and  send  it  to 
this  place.  You  will  also  deliver  to  Mr.  Everett,*' 
gentleman  who  carried  the  letter  to  town,  "  an  absti 
my  title-deeds  for  his  examination.  As  soon  as  the 
deeds  are  approved  of,  he  engages  to  lend  me  5,000 
Michaelmas  next."  The  letter  was  signed  and  dafe 
him,  and  was  delivered  by  Mr.  Everett  to  the  solid 
town.  Freeman  afterwards  refused  to  perform  the  j 
ment;  and,  to  a  bill  filed  by  Fowle  for  a  specific 
formance,  pleaded  the  statute  of  frauds.  The  Mas 
the  Rolls  held,  that  if  the  attorney  had  prei)ared  an  s 

(»)  Gunter  v.  Halscy,  Arab'.  2  Mau,  &  Selw.  434.  445. 

5865  Whitchurch  V.  Bevis,  2  Bro.  (a)  Rolls,  8th  March,' 

C.  C.  559  ;  Ramsbottom  v.  Tun-  MS.  9  Ves.  Juii.  351.  S,  C. 
bridge,  Ramsbottom  t.  Mortlcv, 
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» 

ment,  according  to  the  letter.  Freeman  would  have  been 
compelled  to  execute  it,  and  tlie  attorney  could  not  alter 
the  agreement  itself  in  any  one  respect,  A  letter  or  pro- 
posal mil  do,  although  the  party  repents,  and  many  de- 
crees have  been  founded  merely  on  letters.  If  this  objec- 
tion were  to  hold,  he  said,  it  might  be  contended,  that  if 
an  agreement  contained  a  reference  to  title-deeds  to  be  for^ 
mally  executed,  it  would  not  do ;  and  his  honoiu*  decreed  t^ 
specific  performance. 


II.  We  are  next  to  consider  what  is  a  sufficient  sigr 
iiature  by  the  party  or  his  agent.  Before  the  statute  of 
fiauds,  an  agreement,  although  reduced  into  writing  and 
^ed,  was  not  considered  as  a  written  agreement  unless 
sealed;  but  it  was  regarded  as  a  parol  agreement,  and  thq 
^ting  as  evidence  of  it  ( b). 

It  has  been  justly  said,  that  the  same  rule  prevail*^ 
since  the  statute  of  frauds  (c) ;  for  the  law  of  England 
recognizes  only  two  kinds  of  contracts,  viz.  specialties 
and  parol  agreements,  which  last  include  all  ^vritings  not 
under  seal,  as  well  as  verbal  agreements  not  reduced  into 
writing  (d).  In  the  case  of  AVheeler  v.  Newton  (e),  the 
agreement  not  having  been  sealed,  seems  to  have  been 
insisted  upon,  as  leaving  the  case  within  the  statute  :  and 
1^  Commissioner  Rawlinson  said,  that  agreements  in 
^ting,  though  not  sealed,  had  some  better  countena7ice, 
since  the  statute  of  frauds  and  perjuries,  than  they  had 
before. 

This  doubt  must  have  arisen  from  the  common  law  doc- 

(6)  See  1  Cffa.  Ca.  85.  Rep.  350,  n.   S.  C.  MS.   in  (of. 

(f )  See  Marquis  of  Normanby  v.  verbis, 

I>n^of Devonshire's Freein.2l6.  (e)  Prcc.  Cha.  16. 
(4  Raoa  V.  Uoghes,  7  Term. 

G  2  trine 
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trine  before  noticed,  that  an  agreement  not  under  seal  is 
simply  a  parol  agreement,  and  the  writing  evidence  of  it ; 
but  there  certainly  was  no  foundation  for  the  doubt :  the 
statute  makes  signing  only  requisite  to  the  validity  of  a 
written  agreement,  and  it  is  now  clearly  established,  that 
sealing  is  not  necessary ;  aiul  if  a  man  be  in  tlie  habit  of 
printing  or  stamping  instead  of  writing  his  name,  he  would 
be  considered  to  have  signed  by  his  printed  name  (^ ). 

The  signature  required  by  the  statute,  is  to  have  the 
effect  of  giving  authenticity  to  the  ic/tvle  instrument ;  and 
where  the  name  is  inserted,  in  such  a  manner  as  to  have 
that  effect,  it  docs  not  much  signify  in  what  part  of  the 
instrument  it  is  to  be  found  (g). 

Therefore,  the  signing  the  name  at  the  beginning  of 
the  agreement,  will  take  it  out  of  the  statute ;  as  if  a 
person  write  the  agreement  himself,  and  begin,  "  A  B 
agrees  to  sell,  &c."  and  this  is  only  in  analogy  to  the  case 
of  a  testator  writing  his  name  at  the  beginning  of  his  will, 
which  is  equivalent  to  his  signing  it ;  and  yet  the  statute 
expressly  requires  a  signature  (A), 

And  such  a  signature  will  be  sufficient,  although  a  place 
be  left  for  a  signature  at  the  bottom  of  the  instrument  (i); 
(I),  and  yet,  as  Lord  Eldon  has  observed,  it  is  impossible 

(/)  SauDdersoQ  t.  Jacksoo^  2,  3  Eap.  Ca.  182  ;  9  Ves.  Jun.  248; 

Bos.  Sc   Pull.   238.  Schneider  t.  and  Saunderson  v.  Jackson,  2  Bd.«. 

Norris,  2  Mau  and  Selv.  286.  and   Pull.  238  ;    see   Cooper  r* 

(^)Vide  Stokes  T.Moore,  stated  Smith,   15  East,  103;    Morisoa 

infra  ;  Allen  t.  Bennet,  3  Taunt.  v.  Tumour,  18  Ves.  Jun.  175. 

169.  (i)  Saunderson  y.  Jackson,  ubi 

(h)  Knight  V.  Crockford,  1  Esp.         sup. 
Ca,  189.  and  see  1  Bro.  C.C.  410 ; 

not 


(I)  This  question  fiequently  arises  upon  wills  of  personalty.    Walker 
V.  Walker,  decided  by  the  Court  of  Delegates,  19th  Feb.  1805.    Ann 

Walker 
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not  to  see  that  the  insertion  of  the  name  at  the  hegin- 
Miiig  was  not  intended  to  be  a  signatnre,  and  that  tlie 
paper  was  meant  to  be  incomplete  till  it  was  further 
signed. 

And  if  the  party  know  the  contents  of  the  agreement,  a 
suhscription,  as  a  witness,  is  a  sufficient  signing  (k). 

So,  where  a  clerk  of  an  agent,  duly  authorized  to  treat 
for  a  principal,  signed  an  agreement  thus,  "  Witness  A  B, 
for  C  D,  agent  to  the  seller,"  it  was  holdcn  to  be  out  of  the 
statute  (7).  And  it  is  sufficient,  it  seems,  if  the  initials  of 
the  name  are  set  down  Qni). 

But  a  letter  without  a  signature  of  the  name  in  some 
"^ay,  cannot  be  brought  within  the  statute.  Therefore,  a 
letter  written  by  a  mother  to  her  son,  beginning  "  JVIy 
dear  Nicholas,"  and  ending  "  yoiu:  affectionate  motlier," 
^th  a  full  direction,  containing  the  son's  name  and  place 
^f  residence,  is  not  a  good  agreement  within  the  sta- 
tute (n). 

And  it  seems  that  the  signature  of  the  purchaser,  by 
Wunself  or  his  agent,  on  the  back  of  the  particulars  and 


(k)  Welford  v.  Beazely,  3  Atk.  (m)Phillimore  v.Barry,  1  Camp. 

503.    See  9  Ves.  Jun.  251.  Ca.  513. 

U)  Coles  V.  Trecothick,  9  Ves.  («)  Selby  r,  Sclbj,  Rolls,  IS17, 

J'»ii.234;  1  Smith's  Rep.  233.  MS, 


•^•Iker  made  her  wiH,  comprising  real  and  personal  estate^  which  she 
^^goedand  sealed,  and  then  folded  up  with  this  indorsement ;  *'  I  signed 
^^(1  Sealed  my  will  to  have  it  ready  to  be  witnessed  the  first  opportunity 
^  Could  get  proper  persons  for  it."  The  usual  attestation  claiise  was 
^^ded,  bat  not  signed  by  any  witness.  At  her  death  (he  instrument  was 
^^^nd  in  her  drawer  in  the  envelope,  and  it  was  determined  not  to  be  a 

S^will  of  the  personal  property,  on  the  ground,  that  something  appear- 

• 

i^gby  the  attestation  clause,  to  be  intended  to  be  done,  the  instrument 
^>s  not  complete  as  the  last  will  of  the  testatrix.  1  Mer.  £03. 

G  3  conditions 
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Conditions  of  sale,  with  the  siim  op|K)site  to  it>  is  a  sufficient 
compUance  with  the  directions  of  tlie  act  (o). 

And,  as  we  have  seen,  an  agreement  not  signed,  may 
be  supported  by  a  signature  to  a  writing  referring  to  the 
agreement. 

But  the  mere  altering  tlie  draft  of  the  conveyance  will 
not  take  a  case  out  of  the  statute  (p) ;  neither  will  the  writ- 
•inff  over  of  the  whole  draft  by  the  defendant  vnth  his  own 
hand  be  sufficient,  as  there  must  be  a  signatiu"e  (q).  To 
this  rule  we  may,  perhaps,  refer  the  case  of  Stokes  v. 
IVIoore  (r);  where  the  defendant  wrote  instructions  for  a 
lease  to  the  plaintiff,  in  these  words,  viz.  "  The  lease  re- 
newed ;  Mrs.  Stokes  to  pay  the  King's  tax ;  also  to  pay 
Moore  24/.  a  year,  half  yearly ;  ISIrs.  Stokes  to  keep  the 
house  in  good  tenantablc  repair,  &c."  Stokes  the  lessee 
filed  a  bill  for  a  specific  perfonnance,  and  the  court  of  Ex- 
chequer held  it  not  to  be  a  sufficient  signing,  to  take  the 
agreement  out  of  the  statute ;  although  it  was  not  necessary 
to  decide  the  point; 

Lord  Eldon  is  reported  to  have  said,  that  he  had  some 
doubt  of  the  doctrine  in  this  (*ase  (.v). 

Mr.  Baron  Eyre  appears  to  have  put  it  on  its  true 
grounds.  He  said,  that  the  signature  is  to  have  the  effect 
of  giving  authenticity  to  the  whole  instrument,  and  if  the 


(o)  Vide  suprdy  and  Hodgson  v. 
Le  Bret,  Camp.  N.  P,  233  j  Phil, 
limore  v.  Barry,  ib,  513  ;  cases  on 
the  17th  sect.  Kmmerson  v,  Hee- 
lis,  2  Taunt.  38. 

(p)   Hawkins  v.  Holmes,  1    P. 
Wnis,  776,  which  overruled  Low- 
(herv.Carill,    IVern.  22i,     See 
Shippey  ?.  Deriison,   5  Esp.  Ca. 
190. 

(q)  Ithel  V  Potter,    1  P.  Wms. 


771,  cited. 

(r)  Sokes  v.  Moore,  1  Cox, 
219  5  Cox's  n.  to  1  P.  Wms.  771 ; 
see  1  Smith's  Rep.  2 14. 

is)  And  see  Kmmerson  v,  Hee- 
lis  2  Taunt.  33,  and  observe  how 
the  purchaser's  name  was  signed 
there;  see  also  Moiison  v.  Tur- 
nour,  18  Ves.  Jun.  175;  Westera 
V.  .lussell,  3  Ves.  &  Boa.  187, 


name 
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imme  is  inserted,   so  cl9  to  have  that  effect,  he  did  not 

think  it  signified  much  in  what  part  of  tlie  instrument  it 

was  to  be  found :   it  was,  perhaps,  difficult,  except  in  the 

case  of  a  letter  with  a  postscript,  to  find  an  instance  where 

B  name  inserted  in  the  middle  of  a  writing;  can  well  have 

that  effect ;  and  then  the  name  being  generally  found  in  a 

Jttrtieular  place,  by  the  common  usage  of  mankind,  it  may 

very  probably  [qu.  properly]  have  tlie  effect  of  a  legal  sig- 

Jiature,  and  extend  to  the  whole ;  but  he  did  not  imderstand 

now  a  name  inserted  in  the  body  of  an  instnunent,  and 

(applicable  to  particular  purposes,  could  amount  to  such 

an  authentication  as  is  required  by  the  statute. 


Hi.  In  considering  what  signature  satisfies  the  requisi- 
tion of  the  statute,  we  have  necessarily  adverted  to  signa- 
^^resby  agents,  and  it  will  now  be  proper  to  consider  wlio 
^"ul  he  deemed  an  agent  lawfully  authorised  within  the 
^^tute  of  frauds,  to  sign  an  agreement  for  the  sale  or  pur- 
^laseof  an  estate. 

In  the  1st  and  3d  sections  of  the  statute  of  frauds,  which 
^^late  to  leases,  &c.  the  writing  is  required  to  be  signed  by 
**^c  parties  making  it,  or  their  agent  authorized  by  writing. 
^fiis  latter  requisite  is  omitted  in  the  4th  and  17th  sec- 
^^Us  of  the  statute  (Ij.  The  legislature  seems  to  have 
^^cn  this  distinction,  that  where  an  interest  is  intended 


^1)  In  a  note  to  Mr.  East's  7th  vol.  p.  565,  it  is  said,  that  by  the  4th 
®*ct,  to  affect  lands,  the  note  must  be  signed  by  an  zs^vwt  thereunto  law- 
^'v  authorised  by  writing,  &c,  which  words  ''by  writing'*  are  omitted 
*^  the  l7th  sect,  touching  the  sale  of  goods.  This  mistake  must  be  aU 
inbuted  to  the  hurry  of  the  press,  for  the  agent  is  in  neither  sect,  rc- 
H'»!red  to  be  authorised  by  writing. 

to 
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to  l)c  actually  passed,  the  agent  must  be  autnoriscd  h 
Writing ;  but  that  where  a  mere  agreement  is  entered  int 
the  agent  need  not  be  constituted  by  writing ;  and  then 
fore  an  agent  may  be  authorised  by  parol  to  treat  for,  ( 
buy  an  estate,  although  the  contract  itself  must  be  i 
writing  (/).  It  is,  however,  in  all  cases,  highly  desirab] 
that  the  agent  should  Jiave  a  written  authority.  Where  h 
lias  merely  a  parol  authority,  it  must  frequently  be  difficn 
to  prove  the  existence  and  extent  of  it  {u) ;  although  it  ma 
be  observed  that  his  testimony  will  be  received  \vith  gres 
•  ciiuition  against  his  signature  as  agent.  If,  however,  £ 
the  time  of  signing,  he  make  a  declaration  that  he  has  d 
authority,  his  princij)al  will  not  be  bound  {a.'), 

liwt  altliough  an  agent  is  authorised  to  sell  at  a  part 
eidar  price,  yet  it  seems  tliat  his  clerk  cannot  coutKU 
witliout  a  s])ccial  autliority  or  agreement  for  that  pu 
pose  (y)  ;  which,  however,  need  not  be  in  writing. 

The  principal  may  revoke  the  authority  of  the  agei 
at  any  time  before  an  agreement  is  executed  according  1 
tlie  statute,  although  the  agent  has  previously  agreed  vci 
bally  to  sell  the  property  (;:) ;  and  an  intended  purchaser  ma 
in  like  manner  revoke  his  authority  to  his  agent  to  j)urchase(fl 


(0  Waller  v.  Hendon,  5  Vin. 
Abr.  524/pl.  45  ;  Wedderburne  v. 
Carr,  in  the  Exchequer,  TT.  1775, 
3  Wooddes,  427,  cited  j  Uucker 
V.  Cainmoyer,  1  Esp,  Ca.  105  ; 
Coles  v.Trecothick,  9  Ves.  Jun. 
234  ;  1  Smith's  Rop.  233  ;  Barry 
V,  Lord  Barrymore,  1  Schoales 
and  Lefroy's  Hop.  28,  cited  ;  Cli- 
nan  v.  Cooke,  ihid^  22 ;  Einmersoti 
V.  Heelis,  2  Taunt.  3P. 

(u)  Mortlock  Y.  Euller,  10  V'es, 
Jun.  292  ;  see  Daniel  t.  Adams, 
Ambl.  495  ;   Charlewood  ?.  the 


Duke  of  Bedfoid,  1  A(k.  49! 
and  see  5  Vin.  Abr.  522,  pi.  35 
Wyatt  V.  Allen,  iVIS.  A  pp.  No.! 

(jt)    Howard  v.  Braithwaite, 
VfS.  and  Beam.  202. 

(j/)  Coles  V.  Trecothick,  9  Vt 
Jun.  234. 

(:)  See  Farmer  \\  Robinson, 
Campb.  339,  n. 

(/:)  As  to  sales  by  auction,  s 
Blagden  v.  Bradbear,  12  Ves.Ju 
467  5  Mason  ?.  Armita^e,  13  V< 
Jun.  25. 
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Tl^  statute  requires   every   agreement  as  to  lands,  or 
some  memorandum,  or  note  tliereof,  to  be  in  writing,  and 
fi^CiX  by  the  party  to  be  chai^ged,  or  some  other  person 
thereunto,  (that  is,   to   the   signing  thereof)    {b)  by   him 
authorised.     And  that  as  to  goods,  some  note,  or  memo- 
randum  in   writing   of  the   bargain,  shall  be   made  and 
rigned  by  the  parties  to  be  charged  by  such  contracts,  or 
their  agefits^   thereunto  authorised.     And  yet  it  has  been 
decided,   that  the  signature  of  the  party  to  be  charged  by 
himself   or   agent    is    suflficient,   even  in   a   contract   for 
goods  (c),    although  the  other  party  has  not  signed,   and 
consequently   is   not  bound;    so    that    there   appears   to 
he  no  difference  between    the  two  clauses  of  the  statute, 
in  r^ard  to  the  appointment  and  power  of  an  agent. 

It  hsj  how  ever,  been  repeatedly  decided,  that  an  auc- 
tioneer is  the  agent  of  both  parties  upon  a  sale  of  goods, 
so  as  to  be  enabled  to  bind  them  both  under  the  sta- 
tute (J);  whilst,  on  the  contrary  it  has  been  decided, 
and  lately  seemed  to  be  the  prevailing  opinion,  that  the 
auctioneer  is  not  the  agent  of  the  piurchaser  upon  a  sale  by 
auction  of  estates^  so  as  to  be  authorised  to  bind  him  by 
setting  down  in  writing  the  terms  of  the  contract  {e). 
hut  in  a  late  case,  upon  the  sale  of  an  interest  within  the 
•1th  section,  the  Court  of  Common    Pleas  held,  that  the 


(i)  See  1  Ves.  and  Beaoi.  207. 
(c)  Allea  T.  Beunet,  3  Taunt. 

169, 

(<0  Simon  T  Motives,  3  Burr. 
l^l;Bnll.Ni.Pn.280, 1  Blark.t. 
^W;RuckerT,  Cammeyer,  1  FiS[>. 
^«  105  ;  Hinde  t.  Whiti-house, 
^  ^Mt,  658  ;  and  see  i^ondeau  v. 
^m,  2  H.  Blackst.  67  ;  and  1 
C«.and  Opin.  142,  143;  Plillli. 
■H)re  T.  Barry,  1  Camp,  Ca.  513  ; 


and  see  the  obserTations  in  the  2d 
edit,  of  this  work,  p.  57—64. 

(r)  Stansfield  t.  Johnson,  1  £sn. 
Ca.  101  ;  Walker  t.  Constable,  2 
Ksp.  Ca.  659  ;  1  Bos.  and  Pull. 
306  ;  Buckmaster  t.  Harrop,  7 
Ves.  Jun.  341,  13  Ves.  Jun.  456  ; 
Coles  ▼.  Trecothick,  9  Ve«.  Jun. 
234;  1  Smith,  257;  see  13  Ves, 
Jun.  473. 

auctioneer 
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auctioneer  was  an  agent  for  the  purchaser,  even  upon  a 
sale  of  estates.  Lord  C.  J.  IMansfield,  in  delivering  judg- 
ment, asked,  by  what  authority  does  he  write  down  the 
purchaser's  name?  By  the  authority  of  the  purchaser. 
These  persons  bid,  and  announce  their  biddings  loudly,  and 
particularly  enough  to  be  heard  by  the  auctioneer.  For 
what  purpose  do  they  do  this  ?  That  he  may  write  -down 
their  names  opposite  to  the  lots ;  therefore  he  writes  the 
name  by  the  authority  of  the  purchaser,  and  he  is  an  agent 
for  the  piu^chascr  {f).  In  a  later  case  [g)^  the  Court  of  Com- 
mon Pleas  adhered  to  their  former  decision*  and  thev  con- 
aidered  the  signature  by  the  auctioneer  of  the  piurchaser's 
name  alone,  sufficient,  although  he  was  only  an  agent,  to 
bind  the  principal ;  and  the  conditions  expressly  requiredi 
that  the  highest  bidder  should  sign  a  contract  for  the  pur- 
chase. The  princFpal,  however,  was  present,  and  did  not 
object  to  the  signature  by  the  auctioneer  until  after  it  was 
made.  The  action  in  this  case  was  brought  for  the  auction 
duty.  Upon  a  bill  filed  by  the  seller  for  a  specific  perform- 
ance, the  Master  of  the  Rolls  decreed  it,  following  the  de- 
cisions in  the  Common  Pleas,  although  his  own  opinion 
was,  that  an  auctioneer  is  not  the  agent  of  the  purchaser  (A)- 
The  rule,  therefore,  may  now  be  laid  down  generally,  that 
an  auctioneer  is  an  agent  lawfully  authorized  by  the  pur- 
chaser. It  was  always  clear,  that  an  auctioneer,  appointed 
by  a  vendor,  was  a  good  agent  for  him  within  the  statute  (/). 

And  although  a  purchaser  bid   by  an   agent,   yet   the 
auctioneer  is  still  didy  autlioriscd  to  sign  the  agreement  (Ar)» 


(/)     Emmerson    v.  Heelis,   2  and  B«a.  57. 

Taunt.  38  ;   see  1  Cas.  and  Opin.  {J)  Vide  supra. 

142,  143,    •  (k)     Emmerson   t.  Heelis,    2 

{g)  White  T.  Proctor,  4  Taunt.  Taunt.  38  ;    White  t.  Proctor,  4 

209.  'I'aunt.  209. 


(h)  Kemjs  y.  Proctor,  3  Ves. 


It 
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It  sectns  that  the  agent  must  be  a  third  person,  and  that 
neither  of  the  contracting  parties  can  he  the  agent  of  the 
ether  (/).  It  would  be  difficult,  however,  to  maintain  this 
poposition,  where  either  party  has  an  express  authority  from 
the  other  to  sign  the  agreement  on  his  behalf. 


SECTION  III. 


Of  Parol  Agrcevicnts  not  within  the  Statute. 


1.  VV  E  have  seen  what  is  considered  a  sufficient  agree- 
ment to  take  a  case  out  of  the  statute,  but  there  are  cases 
in  which  the  perfonnance  of  an  agreement  will  be  com- 
pelled, although  the  terms  of  it  arc  not  reduced  into  writ- 
ing; for  though  the  statute  provided  that  no  agreement 
should  be  good,  unless  signed  by  the  party  to  be  bound 
thereby,  or  some  person  authorised  by  him,  yet  on  all  the 
questions  upon  that  statute,  the  pm'port  of  making  it  has 
heen  considered,  viz.  to  prevent  frauds  and  perjuries ; 
and  where  there  has  appeared  to  be  no  danger  of  either, 
the  courts  have  endeavoiured  to  take  the  case  out  of  the 
statute  (w). 

f  pon  this  ground  it  was  that  in  the  case  of  Simon  v. 
Motives,  Ijord  Mansfield,  and  Mr.  Justice  Wilmot,  ex- 
pf<^  a  dear  opinion,  in  which  Mr.  Justice  Yates  was 
inclined  to  concur,  that  sdes  by  auction  were  not  within 
the  statute,  because  the  solemnity  of  that  kind  of  sale  pre- 

(0  Sh»  Wright  T.  Dannah,   2  (w)  See  1  Ves.  221. 

eludes 
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eludes  all  perjury  as  to  the  fact  itself  of  sale.  The  case, 
howevei*,  which  arose  upon  the  sale  of  goods,  was  deter* 
mined  upon  the  ground  of  the  constructive  agency  of  the 
auctioneer  (n),  who  had  set  down  in  writing  the  name  a 
the  purchaser,  &c.  (o). 

Succeeding  judges  have  entertained  a  different  opinioi 
on  the  great  question,  whether  sales  by  auction  are  withii 
the  statute  of  frauds,  and  it  has  accordingly  been  since  fre- 
quently decided,  that  sales  by  auction  of  estates  are  withii 
the  statute  (/?).  And  although  the  point  has  never  beei 
decided,  yet,  from  the  present  temper  of  the  courts,  it  seemi 
probable  that  it  virill  be  determined,  that  sales  by  auction 
even  of  goods,  are  within  the  statute. 

But  on  the  ground  that  there  is  no  danger  in  such  j 
transaction  of  either  fraxul  or  perjury,  a  sale  before  i 
master  under  tlie  decree  of  a  coiu-t  of  equity  will  be  car 
ried  into  execution,  although  the  purchaser  did  not  sub 
scribe  any  agreement.  The  judgment  of  the  court,  in  con 
firming  the  purchase,  takes  it  out  of  the  statute  (q). 

So  if,  imder  a  reference  to  a  master,  an  agreement  h 
made  to  lay  out  trust-money  in  the  purcliase  of  particula 
lands,  and  the  master  make  his  report  accordingly,  and  tfa 
report  be  confirmed  without  any  opposition  by  the  owner  c 
the  estate,  the  purchase  will  be  carried  into  a  specific  execi 


(n)  Vide  supra. 

(o)  3  Burr.  1921,  Bull.  Ni.  Pri. 
280,  1  Blackst.  599. 

(;i)Staiisfield  v.  Johnson,  1  £sp. 
Ca.  101  s  Walker  v.  Constable,  2 
£sp.  Ca.  659 ;  1  Bos.  and  Pull. 
806  ;  Buckmaster  v.  Harrop,  7 
Yes.  Jun.  341,  aflirmed  on  appeal, 
Dec.  1806  ;  Blagden  t.  Bradbear, 
12  Ves.  Jun*  466  5  and  see  Coles 
V.  Trecothlck^  9  Ves.  Jun.  249 ; 


Ilinde  v.Whitehouse,  7Ea8^  55i 
Mason  f .  Armitage,  13  Ves.  Jai 
25  ;  Uigginson  T.  Clowes,  15  Ve 
Jun.  516.  The  case  of  Symoni 
T.  Ball,  8  Term.  Rep.  151,  turni 
on  the  particular  provisions 
another  act  of  parliament. 

(q)  Attorney -general  t.  Daj, 
Ves.  218 ;  and  see  12  Ves.  Jv 
472. 
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tion,  although  no  agreement  was  signal  by  the  vendor. 
The  sale  is  a  judicial  sale,  which  takes  it  entirely  out  of  the 
statute  (r). 


n.  It  has  been  repeatedly  determined  in  equity  (,9), 
that  if  a  bill  be  brought  for  the  execution  of  an  agreement 
not  in  writing,  nor  so  stated  in  the  bill,  yet,  if  the  defend- 
ant put  in  his  answer,  and  confess  the  agreement,  that 
takes  the  case  entirely  out  of  the  mischief  intended  to  be 
prerented  by  the  statute;  and  there  being  no  danger  of  per- 
jury, the  court  woidd  , decree  it;  and  if  the  defendant 
should  die,  upon  a  bill  of  revivor  against  his  heir  the  same 
decree  would  be  made  as  if  the  ancestor  were  living,  the 
principle  going  throughout,  and  equally  binding  the  repre- 
sentatives {t). 

Lord  Chancellor  Bathurst,  however,  held  that  an  agrcc- 
inent,  not  in  part  performed,  could  not  be  carried  into 
execution,  although  confessed  by  the  answer.  In  Eyre  v. 
I^opbam  (w),  addressing  himself  to  IVIr.  Ambler,  he  asked, 
^^  there  was  any  case  in  which  there  had  been  a  decree 
^<3unded  upon  confession  generally  without  a  part  per- 
^rmed  ?  and  Mr.  Ambler  rcplipd,  that  in  some  of  the 
^^^ses,  the  Chancellor  had  been  mentioned  to  have  said  it, 
"lit  he  never  found  a  decree.  In  giving  judgment,  his 
*-Kwdship  is  reported  to  have  said,  "  This  is  not  an  agree- 


(r)  S.  C,  cited. 

(OCroystonv.  Banes^PrecCha.  (/)  Per  Lord  Hardwicke,  see  1 

;  and  see  1  Yes.  221.  441 ;  Ves.  221. 

«Anbl.586  ;  Mose.  370;  and  Sy.  {u)  Lofft.  808,  800  3  and  see 

•""oodioa  T.  Tweed,    Prec.   Cha.  Eyre  v.  Iveson,  2  Bro.  C.  C,  563, 

^74;  Gilb.  Eq.  Rep.  35 ;  Wanby  cited. 


Sawbridge,  1  Bro,  C,  C.  414, 
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merit  in  writing,    upon  the  statute  of  frauds;    but   the 
question  is,  whether  it  is  an  agreement  which  so  appears  as 
that  the  court  will  decree  a  performance.     It  has  been  said, 
that  it  is  a  known  rule  in  this  court,  that  where  an  agree- 
ment appears  confessed,    the  court  will  decree  a  perform- 
ance, though  no  part  has  been  i)erformed :  some  dictums 
there  have  been,   but  INIr.  Ambler  confesses  that  he  hasu 
found  no  decree — that  where  the  substance  clearly  appears, 
though  in  parol,   without  any  part  performed,   the   court 
will  decree  an  agreement  to  be  executed.    I  think  it  cannot^ 
be  possible ;  this  court  cannot  repeal  tlie  statute  of  frauds, 
or  any  statute.     The  king  lias  no  such  power,  by  the  con- 
stitution, entrusted  in  him ;  and  therefore  there  can  be  ncp 
such  power  in  his  delegates.     The  only  case  I  know  that: 
takes  a  contract  out  of  the  statute  is  of  fraud,    and  the 
jurisdiction  of  this  court  is  principally  intended  to  prevent: 
fraud  and  deceit.     Where  a  party  has  given  ground  toi 
another  to  think  he  had  a  title  secured,  the  court  will  secure 
it  to  liim.     The  ground,  therefore,  in  making  and  rcfrising 
decrees,  has  been  fraud.     It  can  never  be  laid  down  by  the 
coiui;,  that  where  the  substance  appears  it  shall  be  executed. 
It  would  not  have  been  so  at  common  law.'* 

In  the  discussion  of  the  foregoing  case,  neither  the  bar 
nor  the  court  appear  to  have  been  aware  of  a  case  before 
Lord  Chancellor  INIacclesfield  {a?),  in  which  the  defendant 
having  pleaded  the  statute  of  frauds  to  a  bill  seeking  m 
specific  performance  of  a  parol  agreement,  his  Lordship 
said,  the  plea  was  proper,  but  then  the  defendant  ought, 
by  answer,  to  deny  the  agreement ;  for  if  she  confessed  the 
agreement  the  court  would  decree  a  performance,  nottvUh" 

(T)  Child  T.  GodolpWn,  1  Dick.  see  Hartley  v.  Wilkinson,  Irisli 
39  ;  2  Bro.  C.  C.  566,  cited 3  and        Term  Rrp.  357. 
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standing  the  statute ;  for  that  such  confession  would  not 
be  looked  upon  as  perjury,  or  intended  to  he  prevented  by 
the  statute.  And  he,  therefore,  confinned  an  order,  that 
the  plea  shoukl  stand  for  an  answer,  with  liberty  for  the 
plaintiff  to  except  thereto,  and  that  the  benefit  thereof 
should  be  saved  to  the  defendant  until  the  hearing  of  the 
cause.  And  Lord  Hardwicke  appears  to  have  entertained 
the  same  opinion  {y). 

In  Whitchurch  v.  Bevis  (2:),  Lord  Thurlow  at  first 
expressed  his  opinion,  that  the  only  effect  of  the  statute 
was,  that  an  agreement  should  not  be  proved  aliunde. 
No  evidence  that  could  be  given  woidd  sustain  the  suit  if 
the  defendant  answered  and  denied  the  agreement.  In 
this  case  the  agreement  was  confessed,  but  the  statute  was 
pleaded,  and  it  was  ultimately  decided  on  its  own  parti- 
cnlar  cireumstances.  Lord  Thurlow  said,  he  meant  to 
determine  upon  the  ground  of  this  particular  case;  be- 
cause it  might  become  to  be  more  seriously  considered 
what  sort  of  a  verbal  agreement,  notwithstanding  the  plea 
<rf  the  statute  of  frauds,  might  be  sustained,  as  being  con- 
fased  l)y  the  answer,  so  as  the  court  would  carry  it  into 
execution.  His  Lordsliip  added,  that  he  was  prepared  to 
saj*  if  there  were  general  instructions  for  an  agreement, 
consisting  of  material  circumstances  to  be  liereafter  ex- 
tended more  at  large,  and  to  be  put  into  the  form  of  an 
• 

wstnunent,*  with  a  view  to  be  signed  by  the  parties,  and 
^  fraud,  but  the  party  takes  advantage  of  the  locus  peni- 
i^ice,  he  should  not  be  compelled  to  perform  such  an 
agreement  as  that,  rvhcn  he  insists  upon  the  statute  of 
frauds. 

• 

iy)  See  Cottington  v.  Fletcher,  (s)  2  Bro.  C.  C.  559,  2  Dick. 

^Atk.  155  ;  aod  see  3  Atk.  3;         664. 
kiitiee4Ve5.  Jun.  24, 

It 
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It  is  curious  to  obsenx  the  different  opinions  which 
have  prevailed  on  this  point.  Lord  Macclesfield  held, 
that  if  the  agrqement  was  confessed,  even  a  plea  of  the 
statute  would  not  protect  the  defendant ;  in  which  opinion 
he  seems  to  have  been  followed  by  Lord  Hardwicke.  On 
the  other  hand,  Lord  Bathurst  thought  that,  unless 
there  were  fraud,  an  admission  of  the  agreement  by  the 
defendant  would  not  enable  the  court  to  decree  it,  al- 
though the  defendant  did  not  insist  on  the  statute.  Lord 
Thurlow  appears  to  have  been  of  opinion,  that  if  the 
agreement  was  admitted,  the  statute  could  only  be  used 
as  a  defence  where  there  was  a  clear  locv^  penitentictj 
but  that  evidence  could  not  be  admitted  to  falsify  the  de- 
fendant's answer. 

None  of  the  foregoing  opinions  have,  however,  been  at- 
tended to.  Mr.  Baron  Eyre  seems  to  have  led  the  way  in 
holding,  that  if  the  defendant,  by  his  answer,  insisted 
upon  the  statute  of  frauds,  a  specific  performance  cdbld  not 
be  decreed,  although  he  confessed  the  agreement  (6). 
And  Lord  Thurlow,  notwithstanding  his  opinion  in  Whit- 
church V.  Bevis,  said,  in  the  prior  case  of  'Whitebread 
v.  Brockhurst,  that  it  should  rather  seem  that  if  the  de- 
fendant confesses  the  agreement  in  his  answer,  but  insists 
upon  the  statute,  it  would  be  more  simple  and  conform- 
able to  reason  to  say,  that  the  statute  should  be  a  bir  to 
the  plaintifTs  claim  [c) ;  and  these  opinions  have  been 
adopted  by  Lord  llosslyn  and  Lord  Eldon  (d) ;  and  Sir 
AVilliam  Grant  actually  decided,  that  the  statute  may  be 
used  as  a  bar  to  the  relief,  although  the  agreement  be  ad- 

(b)  Stewart  V.  Careless,  2  Bro.  Jun.  23  ;  Cooth  t.  Jackson,  6 
C.  C.  564,  565,  cited  ;  Walters  v.  Ves.  Jun.  12  ;  Row  v.  Teed,  15 
Morgan,  2  Cox,  369.  Ves.  Jun.  375  ;  see  Rondeau,  r. 

(c)  See  1  Bro.  C.  C.  416.  Wyatt,  2  H  Blackst.  63  ;  and  1 

(d)  Moore  v.  Edwards,  4  Ves..  Rose,  300. 

mitted 
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nitted  (e).  It  is  immaterial,  he  said,  what  admissions  are 
made  by  a  defendant  insisting  upon  the  benefit  of  the 
statute,  for  he  throws  it  upon  the  plaintiff  to  show  a  com- 
jtee  written  agreement;  and  it  can  no  more  be  thrown 
upon  the  defendant  to  supply  defects  in  the  agreement^ 
than  to  supply  the  want  of  an  agreement. 

Where,  however,  a  defendant  has,  by  answer,  admitted 
the  agreement,  and  submitted  to  perform  it,  he  cannot, 
hf  m  answer  to  an  amended  bill,   plead  the  statute  of 

If  the  defendant  deny  the  agreement,  he  may  be  tried 
fir  perjury ;  but  a  conviction  will  not  enable  equity  to 
decree  a  performance  of  the  agreement  (g)  (I) ;  and  there- 
fore, as  the  plaintiiF  cannot  avail  himself,  in  any  civil 
psoceedjngs,  of  the  conviction  of  the  defendant,  he  is  a 
competent  witness  to  prove  the  peijury  {h). 

IIL  There  are  other  cases  taken  out  of  the  statute,  not 
9Oimidi«0n  the  principle  of  no  danger  of  perjury,  as  that 
^  Btitate  was  not  intended  to  create  or  protect  fraud, 
lind  Keeper  North  appears  to  have  entertained  a  float- 
ing opiiuoii^  although  he  does  not  seem  to  have  ever  actu- 
ally deeided  the  point,  that  if  the  plaintiff  laid  in  his  bill, 

(0  Bligden  t.  Bradbear,    1%  Cox^  15  ;  see  Rastel  v.  Hutchin- 

Vd  Jan.  466  ;    see  also  2  Ball  sod^  1  Dick,  44,  and  Fell  t.  Cham. 

^  Beat  349.  Ih  riain,  2  Dick,  484  ;  Burdon  v. 

(/)  Spurrier  t.  FKzgerald,   6  Browning,  2  Taunt.  520. 
Vcf.  Jqb.  548.  (A)  The  King  t.  Boston,  4  East, 

(l)  Barllett  r.  Pickersgill,  .  4  572. 
Birr.2255,4East,  577,  n  b.;  1 


(0  It  ippears  that  the  plaintiff  in  Fell  t.  Chamberlain  did  prefer  a  bill 
"  Uetaent  for  peijurj  against  the  defendant ;  and  the  Master  of  the 
HtUi  granted  an  order  to  the  six  clerks  to  delifer  the  bill  and  answer, 
''^'''DgUorieSy  and  depositions  of  witnesses  to  a  solicitor,  in  order  to 
bepiodaced  at  die  trial.    R^.  Lib.  A.  1772,  fo.  496. 

II  that 
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that  it  was  part  of  the  agreement,  that  the  agreer 
should  he  put  into  writing,  it  would  take  the  case 
of  the  statute  {i).  In  a  case  before  I^ord  Thurlow 
this  doctrine  was  stated  at  the  bar ;  and  in  answer  t 
his  Lordship  said,  he  took  tliat  to  be  a  single  case,  ar 
liave  been  overruled.  //*  yon  interpose  the  medhit 
fraudy  hy  which  the  agreement  is  prevented  from  h 
put  into  writuig^  I  agree  to  it^  otherwise  I  take  1 
North's  doctrine,  *  that  if  it  had  been  laid  in  the 
that  it  was  part  of  the  agreement  that  it  sliould  be 
into  writing,  it  would  have  done,'  to  be  a  single  dedb 
and  contradicted,  though  not  cxpresslyj^  yet  by  the  cur 
of  opinions/' 

So  where  agreements  have  been  carried  partly  into 
cation,  the  court  will  decree  the  performance  of  then 
order  that  one  side  may  not  take  advantage  of  the  stal 
to  be  guilty  of  fraud  (/)  (I). 

An  agreement  will  not  be  considered  as  partly  txeci 
unless  the  acts  done  are  such  as  could  be  done  with 
other  view  ot  design  than  to  perform  the  agreement 
perhaps,  to  speak  more  correctly,  with  tlie  view  of 
agreement  being  performed ;  and  if  it  do  not  appear 
the  acts  done  might  have  been  done  with  other  views, 
agreement  will  not  be  taken  out  of  the  statute  {vi). 

(t)   HoUis  V.  Whiteing,  or  Ed-  (/)  See  1  Ves   221  ;  Ta>i 

wards,  1  Vcrn.  151,  159;  LeaJi«  Beech,  1  Ves.  297. 

v.  Morrice,  2  Cha.  Ca.  135.  (iw)   Gunter  v.  Haslej,  A 

(Jc)  Whitchurch  v.  Beiis,  2  Bro.  586  j  Laoon  t.  Mertins,  3  At 
C.  C.  565. 


(I)  The  ground  of  relief  in  these  cases  is  fraud,  and  that  sped 
fraud  which  is  conusftble  in  equity  only ;  aUhough  it  seems  that  the  ( 
of  King's  Bench  once  held,  that  where  an  agreement  was  ptrtlj 
Cttted,  it  was  totally  out  of  the  itaiutc.    See  1  Bro.  C  C.  417. 

Nei 
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Neither  will  acts  merely  introductory,  or  ancillary  to 
an  agreement,  be  considered  as  a  part  performance,  al- 
though attended  with  exix^ns'e.  Therefore  delivering  an 
abstract,  giving  directions  for  conveyances,  going  to  view 
the  estate,  fixing  upon  an  appraiser  to  value  stock,  making 
Taluations,  &c.  (/i),  will  not  take  a  parol  agreement  out  of 
the  statute. 

But  if  possession  be  delivered  by  the  purchaser,  the 
agreement  will  be  considered  as  in  part  executed  (o) ; 
especially  if  he  expend  money  in  building  or  improving 
according  to  the  agreement  (/;),  for  the  statute  should  never 


(n)  Clerk T.  Wright,  1  Atk.  12; 
Whitbrwd  Y.  Hrockhorst,  1  Bro, 
CC,  412;  Cole  T.  White,  1  Bro. 
C.C.409,  citpd  ;  Whitchurch  v. 
Berii,  ?  Bro.  C.  C.  559  ;  Whaley 
T.  Bagfnal,  6  Bro.  P.  C.  645  ; 
Cooke T.  Tombs,  2  Anst.  420; 
ind  see  Cooth  v.  Jackson,  6  Ves. 
J«n.  12;and  Bedding?. Wilkes, 
a  Bro.  C.  C.  400. 

(o)B«tcher  V.  Stapely,  1  Vern. 
363jPykc¥.  Williams,  2  Vern. 
^^55;  Lockey  v-  Lockey,  Free. 
Chi.  619;  Earl  of  Aylesford's 
a«e.5Str.783;  Binsteadv.Cole- 
naQ,  Bunh.  65,  S.  C.  MS.  in  tot. 
tnbis;^  Barrett  t.  Gomeserra, 
Boab.  94  i    Lacou  t.  Mer(inS|  3 


Atk.  1  ;  Wills  V.  Stradling,  3  Ves. 
Jun.  378 ;  Bowers  ▼.  Cator,  4  Ves. 
Jun.  91  ;  Dentou  v.  Stewart,  4th 
July,  1786,  cited  in  Mr.  Funbl. 
note  to  1  Trea.  Eq.  175  (I);  Grc» 
gory  V.  Mighell,  18  Ves.  Jan. 
328;  KincY.  Balfe,  2  Ball  and 
Beat.  343  ;  Morphett  t.  Jones^ 
Roll-,  Feb.  1818,  MS, 

(/))  Foxcraft  t.  Lister,  2  Vern. 
456,  Gilb.  Eq.  Rep.  4,  cited; 
Colles,P.C.  I08,reportedi  Floyd 
Y.  Bucklaod,  2  Freem.  268 ;  Mor- 
timer V,  Orchard,  2  Ves.  Jun, 
243  ;  Toole  v.  Medlicotf,  1  Ball 
and  Beatty,  393  ;  see  Wheeler  v. 
D'Esterre,  2  Dow.  359. 


(I)  Id  this  case  the  plaintiff  not  only  purchased  the  house,  but  also 
lliefarnitore,  for  which  she  had  actually  paid  ;  and  it  appears  by  the 
^ef,  that  there  was  a  receipt  giYen  by  the  defendant^  the  contents  of 
vliicb^  howercr,  are  not  stated  in  the  Register's  book.  The  defendant 
poiittfely  denied  the  agreement,  and  insisted  that  the  plaintiff  was  only 
^Qt  at  will.  Reg.  Lib.  A.  ]  785,  fo.  552,  by  the  name  of  Denton  f  • 
^rd ;  ibid.  717,  by  the  nagne  of  Denton  f  .btewart. 

Ha  be 
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be  so  turned,  construed,  or  used,  as  to  protect  or  be  a  mcai 
of  fraud  (q). 

Possession,    however,   must  be  delivered   in   part  per 
formance,   for  if  tlie  piuchascr  obtain  it   wrongftdly,    ii 
will  not  avail  him  (r).     And  a  possession  wliich  can  b< 
referred  to  a  title  distinct  from  the  agreement  will  not 
take  a  case  out  of  the  statute.     Therefore,  possession  b} 
a  tenant  cannot  be  deemed  a  part  performance.     The  de- 
livery of  possession  by  a  person  having  possession  to  the 
person  claiming  under  the  agieement,    is  a  strong  and 
marked  circumstance ;    but  a  tenant  of  course  continue 
in  possession,  unless  he  has  notice  to  quit  ;  and  the  men 
fact  of  his  continuance  in  possession  (which  is  all  that  cao 
be  admitted,  for  quo  anivio  he  continued  in  possesion 
is  not   a  subject  of  admission)   cannot  weigh   with   the 
court  [s). 

But  if  he  pay  an  additional  rent,  although  that  is  per  se 
an  equivocal  circumstance ;  for  it  may  be  that  he  shall  hold 
only  from  year  to  year,  tlie  lease  being  expired ;  yet  there 
may  be  other  inducements.  If,  therefore,  it  be  averred 
that  the  landlord  accepted  the  additional  rent  upon  the  foot 
of  the  agreement,  the  acceptance  upon  the  ground  of  the 
agreement  would  not  be  equivocal  at  all.  The  landlord  in 
such  a  case  must  answer,  whether  it  was  accepted  upon  a 
holding  from  year  to  year,  or  any  other  ground  (/). 

If  it  be  part  of  such  a  contract  with  a  tenant  in  posses- 
sion, that  money  shall  be  laid  out,  and  it  is  one  of  the 
considerations  for  granting  the  lease  (the  laying  out  which 
must  be  then  with  the  privity  of  the  landlord) ;  it  is  very 
strong  to  take  it  out  of  the  statute  {u).    But  it  is  necessary 

{q)  See  3  Burr.  1919.  Cha.  561,  cited  ;    Savage  t.  Car* 

(r)  Cole  ▼.  White,  1  Bro.  C.C.  roll,  1  Ball  and  Beattjr,  265. 
409,  cited.  (0  Wills  ? .  Stradling,  ti^t  iUf. 

(s)  Wills  V.  Stradling,  3  Yes.  (u)  S.  C» 


JuD.  378 ;  Smith  t.  Turner,  Prec. 


that 
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that  the  act  should  unequivocally  refer  to  and  result  from 
the  agreement,  and  such  that  the  party  woidd  suffer  an  in- 
jiry  amounting  to  fraud  by  the  refusal  to  execute  that 
^leement  Therefore,  where  upon  the  faith  of  a  promise 
of  a  renewal,  a  tenant  rebuilt  a  party- wall,  the  agreement 
was  held  to  be  mthin  the  statute.  The  act  done  was  equi- 
Tocal :  for  it  would  have  taken  place  equally  if  tliere  had 
been  no  agreement  It  was  such  also  as  easily  admitted  of 
amipensation,  without  executing  the  agreement.  The  mo- 
ney expended  might  be  recovered  from  the  landlord,  if  it 
was  by  the  landlord  that  tlie  expense  was  to  be  borne  (tr). 

In  a  late  case.  Lord  Redesdale  thought,  that  it  was  ab- 
solutely necessary  for  courts  of  equity,  in  these  cases,  to 
make  a  standi  and  not  carry  the  decisions  further  {y). 


It  is  generally  understood,  that  payment  of  a  substantial 
part  of  the  purchase-money  will  take  a  parol  agreement 
oat  of  the  statute.  How  far  this  opinion  is  founded  ap- 
pears to  be  deserving  of  particular  consideration. 

There  axe  four  cases  in  Tothill,  which  arose  previously 
to  the  statute  of  frauds,  and  appear  to  be  applicable  to 
the  point  under  consideration;  for  equity,  even  before 
the  statute  of  frauds,  would  not  execute  a  mere  parol 
agreement  not  in  part  perfonned.  In  the  first  case  {z), 
whidi  was  heard  in  the  38th  of  Eliz.  relief  was  denied, 
**  because  it  was  but  a  preparation  for  an  action  upon  the 
«^."  In  the  two  next  cases  (a)  which  came  on  in  the 
9th  of  Jac.  I,  parol  agreements  were  enforced,  apparently 
on  account  of  the  payment  of  very  trifling  parts  of  the 

(^  Frame  ▼.  Dawson,    14  Ves.  (ij)  See  2  S;ho  and  Lef.  5. 

Jan.  386  ;  iiee  Lindsay  v.  Lynch,  («)  William  v.  Nevil,  Toth.  135. 

2Sclie.  and  Lef.  1  ;  O'Reilly  v.  (a)  Fernev.BuIlock,Toth.206. 

'^psoB,  2  Cox,  27 1 .  228 ;  Clark  ? .  Hack  well,  ibid. 

H  S  purchase- 
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purchasc-nioncy,  but  tlic  particular  circumstances  of  thes 
cases  do  not  appear.  Tlie  last  case  reported  in  Tothill  (£ 
was  decided  in  the  30th  of  Jac.  I.  and  the  facts  are  dis 
tinctly  stated.  The  bill  was  to  be  relieved  concerning . 
promise  to  assure  land  of  inheritance,  of  which  there  hai 
not  been  any  execution,  but  only  55^.  paid  in  hand,  au< 
the  bill  was  dismissed.  This  point  received  a  similar  de 
termination,  in  the  next  case  on  the  subject  before  th< 
statute,  which  is  reported  in  Cha.  Rep.  (r),  and  was  de 
tcrmined  in  the  15  Cha.  II.  So  the  same  doctrine  wa 
adhered  to  in  a  case  which  occurred  three  years  after 
wards,  and  is  rcpDrtcd  in  Freeman  {(I)\  for  although  s 
parol  agreement  for  a  house,  v/ith  20^.  paid,  was  decreet 
without  further  execution  proved,  yet  it  appears  by  th< 
judgment,  that  the  relief  would  not  have  been  granted  if  thi 
defendant,  tlic  vendor,  had  demiured  to  the  bill,  whicli 
he  had  neglected  to  do,  but  had  proceeded  to  proof  The 
last  case  I  have  met  with  previously  to  the  statute,  was  d^ 
cided  in  the  21st  Car.  II.  (c),  and  tliere  a  parol  agree- 
ment upon  which  only  20^.  were  paid  was  carried  into  a 
specific  execution.  This  ca,sc  probably  turned,  like  tlic 
one  immediately  preceding  it,  on  the  neglect  of  the  de- 
fendants to  demur  to  the  bill.  It  must  be  admitted,  thai 
the  foregoing  decisions  are  not  easily  reconcileable,  yel 
the  result  of  them  clearly  is,  that  payment  of  a  trifling 
part  of  the  purchase-money  was  not  a  part  performance 
of  a  parol  agicemeut.  AVhether  payment  of  a  considerblc 
sum  would  have  availed  a  purchaser,  does  not  appear 
In  Toth.  67,  a  case  is  thus  stated :  *•  JMoyl  v.  Home,  b) 
reason  200/.  was  deposited  towards  payment,  decreed.' 
This  case   may,   perhaps,    be  deemed  an  authority  tliat 

(L)  Miller  t.  Blanclist,  Toth.  85.  (r/)  Anon.  2  Frrem.  128. 

(c)  Simmons  v.  CorndiuF,    1  <c)   Vollv.  Smllh,  3  Cha.  Rfp 

Cha.  Rep.  128.  16. 

prior 


OF  PAHOL  AGREEMENTS.  103 

prior  to  the  statute,  the  payment  of  a  substantial  part  of 
the  purchase-money  would  have  enabled  equity  to  speifieally 
perforai  a  parol  agreement ;  but  it  certainly  is  too  vague  to 
be  relied  on. 

Our  attention  is  now  called  to  the  statute  itself  The 
dause  relating  to  lands  dcc^larcs  generally,  that  no  contract, 
not  in  writing,  shall  be  binding ;  there  is  also  a  clause  in 
the  act,  which  relates  to  sales  of  goods,  which  are  de- 
dared  to  be  binding  if  something  is  given  in  earnest  to  bind 
the  bargain. 

The  first  case  in  the  books,  subsequently  to  the  statute, 
is  in  Frcem.  (y*),  where  it  is  stated,  that  a  contract  for 
land,  and  a  great  part  of  the  money  paid,  is  void  since  the 
statute  of  frauds  and  perjuries;  but  the  party  that  paid 

# 

the  money  may,  in  equity,  (I)  recover  back  the  money. 
And  for  this.  Freeman  states,  he  saw  Sir  William  Jones's 
opinion  under  his  hand.     This  was  about  four  years  after 
the  act    The  next  case  is   Leak  v.  Morrice  (g)^    which 
occnrrcd  in  the  same  year ;  the  bill  was  to  have  an  agree- 
ment performed  by  the  defendants ;  which  was,  in  effect, 
that  the  defendant  should  .assign  a  tenn  of  years  in  his 
house  and  certain   goods,    for  200  guineas,    whereof   he 
paid  one  in  hand  as  earnest  of  the  bargain,  and  three  days 
after  19  guineas  more ;  and  part  of  the  bargain  was,  that 
it  should  be   executed  by  writings,    by  a  certain   time. 
The  defendant  pleaded  the  statute  of  frauds,  and  alledgcd 
the  money  was  only  paid  for  the  lease,  but  confessed  the 
receipt  of  tlic    20   guineas,   and   offered   to  repay  them. 
Urd  Keeper  North  said,  it  was  clear  that  the  defendant 
ought  to  repay  the   money,    but   overruled   the  plea   on 
another  ground.     In  this  case,  it  does  not  appear  to  have 
occun-ed  to  either  the  bar  or  the  court,  that  payment  of 

(/)  I  Frecm.  486.  pi.  60*.  b.  (g)  2  Cha.  Ca.  135  -,  1  Dick.  14. 


(I)  At  this  day  it  may  be  recofcred  at  law . 

H  4  money 
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money  would  take  a  parol  contract  for  lands  out  of  the 
statute.  The  case  of  Alsop  v.  Patten  {h)y  arose  about  IS 
years  afterwards.  There  a  joint  lessee  of  a  building  lease 
agreed  to  sell  his  moiety  to  the  other  lessee  for  four 
guineas^  and  accepted  a  pair  of  compasses  in  hand  to 
bind  the  bargain.  The  vendor  pleaded  the  statute  to  a 
bill  filed  by  the  purchaser  for  a  performance  in  specie 
Lord  Chancellor  Jefiries  ordered  him  to  answer,  and 
saved  the  benefit  of  the  plea  to  the  hearings  as  the  agree- 
ment  was,  in  some  part,  executed.  In  this  case,  unlesf 
there  was  a  part  performance  of  the  agreement,  indepen- 
dently of  the  mere  delivery  of  the  compasses,  it  is  deai 
that  the  court  confounded  the  section  of  the  statute  bj 
which  personal  contracts  are  binding,  if  earnest  is  paid 
with  the  clause  relating  to  land.  The  next  case  is  Seagood 
V.  Meale  (i),  which  arose  34  years  after  the  case  of  Also^ 
V.  Patten.  The  case  was,  that  upon  a  parol  agreement 
for  sale  of  an  estate  for  150/.  a  guinea  was  paid,  and  the 
payment  of  the  guinea  was  agreed  to  be  clearly  of  no  con- 
sequence in  case  of  an  agreement  touching  lands  or  houses, 
the  payment  of  money  being  only  binding  in  cases  of 
contracts  for  goods.  In  this  case  we  find  the  doctrine  laid 
down '  generally,  that  the  payment  of  money  is  not  a  part 
performance  of  a  parol  agreement  for  lands,  and  no  dis- 
tinction was  taken,  as  seems  sometimes  to  have  been 
thought,  between  the  pajrment  of  a  substantial  part  of  the 
purchase-money,  and  of  a  trifling  portion.  Then  comei 
the  case  of  Lord  Fingal,  or  Lord  Pengal  v.  Ross,  whicl 
was  decided  by  Lord  Cowper,  in  the  8th  of  Anne  (k)  (I) 

A  agreed 

(A)  1  Vern.  472,  (k)  2  Eq.  Ca.  Abr.  46.  pi.  12. 

(t)  Prec.  Cha.  560. 


(1)  It  hu  been  said,  that  this  case  is  not  to  be  found  in  the  register*! 
book.    See  4  Ves,  Jan.'  721,    The  author  himself  has  searched  the  re- 
gister'] 


OF  PAROL  AGREEMENTS.  l05 

A  agreed  with  B  to  make  him  a  lease  for  21  years  of  lands 
Rfldering  rent,  B  paying  A  150/.  fine.     B  paid  100/.  in 
put,  then  A  refused  to  execute  the  agreement ;  and  upon 
a  bill  filed  for  a  specific  performance,  the  agreement  was 
yd  to  be  within  the  statute ;  but  the  100/.  was  decreed  to 
be  lefimded.     The  Lord  Chancellor  said,  the  payment  of 
tbis  100/.  was  not  such  a  performance  of  the  agreement  on 
toB  part,  as  to  decree  an  execution  on  the  other ;  for  the 
rtitate  of  frauds  makes  one  sort  of  contracts,  viz.  personal 
contracts,  good,  if  any  money  is  paid  in  earnest.  .  Now 
that  statute  says,  that  no  agreement  concerning  lands  shall 
be  good,  except  it  is  reduced  into  writing ;  and  therefore,  a 
pmA  sgceement,  as  it  was  in  that  case,  would  not  be  good  * 
by  giving  money  by  way  of  earnest     Thus  far  no  room 
is  left  £m:  doubt ;  but  in  Lacon  v.  Mertins  (/),  Lord  Haid- 
wicke  laid  it  down,  that  paying  money  had  always  been 
oonndered  as  a  part  performance.     This,  however,  was  a 
meie  dictum^  it  was  not  necessary  to  decide  the  question^ 
the  cues  on  the  subject  were  not  cited,  and  another  rule  is 
laid  down  too  generally  in  the  same  report.   A  case,  indeed, 
is  said  to  have  been  decided  in  1750  {7n)y  at  which  time 
Lord  Hardwicke  was  Chancellor,  where  the  lull  was  to 
compel  the  acceptance  of  a  lease  under  a  parol  agreement 
iipoQ  a  fine  of  150/.  and  16/.  paid  in  part  of  the  same ;  and 
the  plea  was  overruled,  without  hearing  the  counsel  for  the 
pbuntiff,  and  the  decision,  it  is  said,  appears  by  the  regis- 
ter's book  (I).     But  it  does  not  appear  from  this  statement, 

whether 

(/)3Atk.  1.  Jun.  722,  cited. 

(»)  DickinsoD  t.  Adams,  4  Ves. 


gBter's  calendars  for  1709  and  1710  witho\]t  success.    Tlie  search  Iras 
Hade  under  the  Letters  L.  ((he  plaintiff  being  a  lord)  P.  ami  ¥. 

(I)  The  author  has  searched  the  register's  calendars  for  1750,  with 
firett  altcDtioo^  without  meetiDg  the  case.     He  met  with  only  ooe  cmse, 

where 
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vrhethcr  there  ^^s  or  was  not  any  other  act  or  part  perfar 
ance ;  and  it  is  a  sufficient  objection  to  this  deciaon^  tl 
the  plaintiff's  counsel  were  not  'heard,  as  no  one  can  dc 
diat  the  point  was  ojien  to  argument  The  next  case  i 
recent  one  (n),  in  which  Lord  Rosslyn  held,  that  i 
payment  of  a  small  sum,  as  five  guineas,  where  the  p 
chase-money  is  100/.,  would  not  take  tlic  ease  out  of  1 
statute ;  but  he  seemed  clearly  of  opinion,  that  payment 
a  considerable  part  of  the  purchase-money  would  be  sn 
cient :  and  he  treated  the  case  of  Lord  Fingal  v.  Ross 
ill-determined.  However,  it  was  not  necessary  to  dec 
the  question.  The  opinion  was  clearly  extra-judicial. 
'  the  late  case  of  Coles  v,  Trecothick  (o),  where  the  purchi 
money  was  20,000/.  and  2,000/.  were  paid  in  part, 
point  was  treated  at  the  bar  as  doubtful,  and  the  court  < 
dently  declined  giving  an  opinion  on  the  subject. 

Upon  the  whole,  it  appears  clearly,  that  since  the  stat 
of  frauds  the  payment  of  a  small  sum  cannot  be  deeme 
part  performance.  The  dicta  are  in  favour  of  a  consic 
able  sum  being  a  part  performance,  but  this  construct 
is  not  authorised  by  the  statute,  and  it  is  opposed  b; 
case  in  which  the  contrary  was  decided  upon  the  most  c 
\incing  grounds.  On  this  subject  Sir  William  Grai 
admirable  judgment  in  Butcher  v.  Butcher  (p),  must  oc 
to  every  discerning  mind ;    it  turns  on  a  subject  so 

(n)   Main  ?.  Melboun,  4  Ves.         Hooper  1  Mer.  7- 
Jun.  720.  (p)  9  Ves.  Jun.  382. 

(o)  9  Ves.  Jan.  234.    Ex  parte 


where  the  plHiiilitPs  name  was  Dickinson,  and  there  the  defeDda 
name  was  Baskerville  ;  and  the  caeo  is  on  a  different  point.     Reg. 
A.  1750^  foJ.  545.     Neither  does  a  cose  in  the  same  book,   fo.  514^ 
the  name  of  Da?ida  v.  Adams,   embrace  the  ]^oint  in  question, 
search  was  made  undvr  the  letter  A  as  well  as  the  letter  D.— Note, 
case  perhaps  turned  cmi  the  principle  stated  in  p.  99,  iufra, 

plica 
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pHcablc  to  the  present,   that  his  arguments  with  a  slight 
alteration  directly  bear  upon  it.     To  say  that  a  consider-^ 
aUe  share  of  the  purchase-money  must  be  given,  is  rather 
to  raise  a  question  than  to  establish  a  rule.     What  is  a 
considerable  share,  and  wliat  is  a  trifling  sum  ?    Is  it  to  be 
judged  of  upon  d  mere  statement  of  the  sum  paid,  without 
irferenee  to  tlie  amount  of  the  purchase-money?     If  so^ 
vhat  is  the  sum  that  must  be  given  to  call  for  the  inter- 
ference of  the  court  ?    ^^^hat  is  the  limit  of  amoimt  at 
which  it  ceases  to  be  trifling,  and  begins  to  be  substantial  ? 
If  it  is  to  be  considered  with  reference  to  the  amount  of 
die  purchase-money,  what  is  the  proportion  which  ought 
to  be  paid?    Mr.  Booth  also  was  impressed  with  this  diffi- 
culty, although  his  sentiments  are  not  so  forcibly  expressed. 
Where,  he  asks,  will  you  strike  the  line  ?    And  who  shall 
settle  the  quantum  that  shall  suffice  in  payment  of  part  of 
any  purchase-money,  to  draw  the  case  out  of  the  statute; 
or  ascertain  what  shall  be  deemed  so  trifling  as  to  leave  the 
case  withhi  it  (q)  ? 

Since  the  above  observations  were  ^vritten,  a  decision  of 
liOnl  Kedcsdalc's  has  appeared,  in  which  he  held  clearly 
that  payment  of  purchase-money  is  not  a  part  performance, 
and  although  his  I^ordship  did  not  advert  to  all  the  cases 
^  the  subject,  yet  it  is  sincerely  to  be  hoped  that  his  deci- 
sion will  put  the  point  at  rest.  He  said,  that  it  had  always 
hcen  considered  that  the  payment  of  money  is  not  to  be 
t'eemed  a  part  pcrfonnance,  to  t^kc  a  case  out  of  the  sta- 
tute. Seagood  v.  iMealc  is  the  leading  case  on  that  sub- 
ject; there  a  guinea  was  paid  by  way  of  earnest;  and  it 
^as  i^eed  clearly,  that  that  was  of  no  consequence  in  case 
of  an  agreement  touching  lands  ;  now,  if  payment  of  fifty 
guineas  would  t«ikc  a  case  out  of  the  statute,  payment  of 
one  guinea  would  do  so  equally ;  for   it  is  paid  in  both 

(q)  I  Ca  and  Opin.  136. 

cases 
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cases  as  part  payment,  and  no  distinction  can  be  drawn 
(r) :  but  the  great  reason,  his  Lordship  added,  why  part 
payment  does  not  take  such  an  agreement  out  of  the  sta- 
tute, is,  that  the  statute  has  said,  that  in  another  case, 
viz.  with  respect  to  goods,  it  shall  operate  as  a  part  per- 
formance.  And  the  courts  have  therefore  considered  this 
as  excluding  agreements  for  lands,  because  it  is  to  be  in- 
ferred, that  when  the  legislatiure  said  it  should  bind  in  case 
of  goods,  and  were  silent  as  to  the  case  of  lands,  they 
meant  that  it  should  not  bind  in  the  case  of  lands  (s). 

But,  even  admitting  that  the  payment  of  purchase- 
money  may  be  deemed  a  part  performance,  yet  the  pay- 
ment of  the  auction  duty,  however  considerable,  will  not 
enable  the  court  to  decree  a  specific  performance  of  a 
parol  agreement;  as  the  revenue  laws  cannot  be  held  to 
operate  beyond  their  direct  and  immediate  purpose,  to  af- 
fect the  property,  and  vary  the  rights  of  the  parties  not 
within  the  intention  of  the  act  (/). 

In  some  cases  it  has  been  decided,  that  acts  done  by  the 
defendant  to  his  own  prejudice,  could  be  made  a  ground 
for  compelling  him  to  perform  the  agreement ;  but  in  $ 
late  case  {u)  the  Master  of  the  Rolls  held  the  contrary 
where  there  is  no  prejudice  to  the  plaintiff,  because  the 
ground  on  which  the  court  acts  is  fraud  in  refusing  to 
perform,  after  performance  by  the  other  party  {,t)  ;  but 
where  the  defendant  has,  for  instance,  paid  the  auction 
duty  or  purchase-money,  it  is  no  fraud  on   the   vendor, 

(r)  See  ace.  Pordage  r.  Cole,  (u)   Buckmas(er  v.  Harrop,  ti//i 

1  SaoDd.  319,  sup.  See  Hawkius  r.Horznes,  1  P. 

(s)  Clinan  T.Cookr,   1   Scho.  Wms.  770;  andseepo^/.  ch.  4   n. 

and  L«f.22 ;  and  see  0*Her1ihy  v.  observations  on  Potter  ▼.  Potter. 
Hedges,  ibiiL  123  ;  14  Ves.  Jun.  (i)  See  Popham  t.  E>re,  Loft 

388.  786 ;  Clioan  t.  Cooke,  1  Scho. 

(i)   Buckmaster  T.  Harrop,   7  and  L^f.  22;   and   O'Herlihy  t, 

Ves.  JuD.  341 ;  13  Vcs.  Jun.  456.  Hedges,  ibid.  123. 

biU 
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but  a  lass  to  himselfy  which  might  not  to  be  made  a 
gnmnd  for  a  specific  performance  against  his  consent. 

Where  a  person  purchases  several  lots  of  an  estate,  in- 
chded  in  distinct  articles  of  sale,  a  part  performance  as 
to  one  lot,  will  not  be  deemed  a  part  performance  as  to 
the  other  lots,  and  will  therefore  only  take  the  agreement 
out  of  the  statute  as  to  the  lot  in  respect  of  which  there 
WIS  a  part  performance  (i/). 


It  may  happen,  that  although  an  agreement  be  in  part 
peiforaied,  yet  the  court  may  not  be  able  to  ascertain  the 
terms,  and  then  it  seems  the  case  will  not  be  taken  out  of 
the  statute.  If,  however,  the  terms  be  made  out  satis- 
fiutoily  to  the  court,  contrariety  of  evidence  is  not  ma- 
terial (2),  and  the  court  will  use  its  utmost  endeavours  to 
get  at  the  terms  of  the  agreement. 

In  the  case  of  Mortimer  v.  Orchard  (a),  where  a  parol 
agreement  with  two  persons  had  been  in  part  performed, 
the  plaintiff's  witness  proved  an  agreement  different  from 
that  set  up  by  the  bill,  and  the  defendants  stated  an  agree- 
ment different  from  both.  The  Chancellor  thought  in 
strictness  the  bill  ought  to  be  dismissed,  but  as  there  had 
l^een  an  execution  of  some  agreement  between  the  parties, 
ttd  there  were  two  defendants  who  proved  tlic  agreement 
set  up  by  their  answers,  he  decreed  a  specific  performance 
rfthe  agreement  confessed  by  the  answers. 

In  one  case  where  upon  the  faith  of  a  parol  agreement 
s  man  entered  and  built,  it  was  proved  that  the  defendant 
told  the  plaintiff  that  his  word  was  as  good  as  his  bond, 
^  promised  the  plaintiff  a  lease  when  he  should  have 

(|)  Bttckmaster  t.  Harrop,  7  (a)2Ve8.  JoD.24d  ;  see  Lindsay 

Vci.  Jan.  841,  t.  Lyacb,  2  Scho.  and  Lef.  1. 

(z)Sm1  Vas.221. 

renewed 
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renewed  his  own  from  his  landlord.  Lord  Chancelli 
JefFcries  said,  that  the  defendant  was  guilty  of  a  frau( 
and  ought  to  be  punished  for  it ;  and  so  decreed  a  lease  i 
the  plaintiff,  though  the  terms  were  uncertain.  It  was,  li 
sakl,  in  the  plaintifTs  election  for  what  time  he  would  ho] 
it,  and  he  elected  to  hold  during  the  defendant's  term  s 
the  old  rent,  but  the  plaintiff  wKfi.  to  pay  costs  (6). 

And  in  a  case  from  Yorkshire,  possession  having  bee 
delivered  in  pursuance  of  a  parol  agreement,  and  a  dispu 
arising  upon  the  terms  of  the  agreement.  Lord  Thurlo 
sent  it  to  the  master,  upon  the  ground  of  the  possessic 
being  delivered,  to  inquire  what  the  agreement  was.  TI 
difficulty  was  in  ascertaining  what  tlie  terms  were.  TI 
master  decided  as  well  as  he  could,  and  then  the  cause  car 
on  before  Lord  Kosslyn,  upon  furtlier  directions,  who  ci 
tainly  seemed  to  think  Lord  Thurlow  had  gone  a  grc 
way,  and  either  drove  them  to  a  compromise,  or  refuse 
to  go  on  with  the  decree  upon  the  principle  upon  which 
was  made  (c). 

Lord  Thurlow,  however,  api>ears  to  have  formed  a  si 
tied  opinion  upon  this  point.  For  in  Allan  v.  Bower  (< 
where  his  Lordship  considered  the  written  memorandv 
as  evidence  of  a  parol  agreement,  which  was  in  part  pi 
formed  (whether  rightly  or  not  {e)  is  immaterial  to  t 
present  question),  he  directed  the  master,  w)u)  had  refus 
to  admit  parol  evidence^  to  inquire  and  state  what  the  p 
mtse  was,  that  was  mentioned  in  the  memorandum,  a 
at  what  time  the  promise  was  made,  and  xvhat  inter 
the  tenant  teas  to  acquire  in  the  premises  tinder  si 
promise ;  and  the  master  was  to  be  at  liberty  to  st 
specially    any  particular    circumstances    that  might  ai 

(Zr)  Anon.  5  Viu.  Abr.  523»  pi.        cited  by  Lord  Eldon. 
40 ;  and  see  anou.  ib.  S22,  pi.  38.  {d)  3  Bro.  C.  C.  149. 

(c^  AuoD.  6  Ves.  Juu,  470,  (e)  See  1  Sch.  and  Lef»  37, 
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such  enquiries,  and  the  parties  were  to  be  examined  on 
terrogatories.  In  consequence  of  this  order,  evidence 
as  received  which  proved,  that  the  tenant  was  to  hold 
during  his  life,  and  Lord  Thurlow  decreed  a  lease  to  be 
executed  accordingly. 

So  in  a  case  before  Lord  Redesdale  where  an  agreement 
in  writing  was  held  to  be  within  the  statute,  because  the 
'term  for  which  it  was  to  be  granted  was  not  expressed, 
liis  Lordship  said,  he  should  have  had  great  difficulty  if 
^lieie  were  evidence  of  part  performance.     He  must  have 
€iirected  a  further  enquiry^  for  the  party  had  not  suggested 
\p]  his  bill,  that  the  agreement  was  for  any  specific  term, 
and  the  case  stood  both  on  the  pleadingi^  and  evidence  im- 
|)erfect  on  that  head  (/*).     And  in  a  late  case  before  Lord 
Eldon,  he  thought  the  court  must  at  least  endeavour  to 
collect,  if  they  can,  what  are  the  terms  the  parties  hare  re- 
ferred to  ig). 

But  in  the  case  of  Symondson  v.  Tweed  (A),  it  was  laid 
down,  that  in  all  cases  wherever  the  court  had  decreed  a 
specific  execution  of  a  parol  agreement,  yet  the  same  had 
been  supported  and  made  out  by  letters  in  writing,  and  the 
particular  tcrvis  stipulated  therein,  as  a  foundation  for  the 
decree;  otherwise  the  court  would  never  carry  such  an 
agreement  into  execution.  And  in  a  case  before  the  late 
Lord  Alvanley,  when  IMaster  of  the  Rolls  (i),  he  is  re- 
ported to  have  said,  ^'  I  admit  my  q)inion  is,  that  the  court 
lusgonc  rather  too  far  in  permitting  part  performance,  and 
otber  circumstances,  to  take  cases  out  of  the  statute,  and 
then,  unavoidably  perhaps,  after  establishing  the  agree- 
iQQQt,  to  admit  parol  evidence  of  the  contents  of  that  agree- 

(/)  Ctinan  T.Cook^>  I  Sd;o.  and  {h)  Free.  Cha.  374 ;  Gilb.  Eq. 

Lif.  22  Rf  p.  35. 

(^)  Boardman  y.  Mostjn,    6  (t)  Forftter  t.  Hale^  3  Yes.  Jon.    . 

V«.  Jan.  467.  712,  713, 

meat 
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ment.     As  to  part  performance,  it  might  be  evidence  of 
some  agreement,  but  of  what  must  be  left  to  parol  evi- 
dence.    I  always  thought  the   eoiui;  went  a  great  way. . 
They  ought  not  to  have  hehl  it  evidence  of  an  unknown 
agreement,  but  to  have  had  the  money  laid  out   repaid. 
It  ought  to  have  been  a  compensation.     Those  cases  are 
very  dissatisfactor}\     It  was  very  right  to  say,  the  statute 
should  not  be  an  engine  of  fraud,    therefore  compensation 
would  have  been  very  proper.     They  have,  however,  gone 
tarther,  saying,   it  was  clear  that  there  was  some  agree- 
ment, and  letting  them  prove  it ;  but  how  does  the  cir« 
cumstance  of  having  laid  out  a  great  deal  of  money  prove 
that  he  is  to  have  a  lease  for  ninety-nine  years  ?  The  corn- 
mon  sense  of  the  thing  would  have  been  to  have  let  them 
bring  an  action  for  tlic  money.     I  should  pause  upon  such 
a  case.''     And  Lord  Eldon  has  said,  that  perhaps  if  it 
was  res  integra,   the  soundest  rule  would  be,  that  if  the 
party  leaves  it  uncertain,  the  agreement  is  not  taken  out 
of  the  statute  sufficiently  to  admit  of  its  being  enforced. 

In  a  late  case  in  Ireland,  >vhcre  after  a  part  performance 
of  a  parol  agreement  the  purchaser  died,  and  there  was  no 
evidence  of  the  amount  of  the  price  agreed  on,  or  of  the 
quantity  of  estate  to  be  conveyed,  I^rd  Manners  refused 
to  grant  a  reference  for  the  purpose  of  ascertaining  the 
terms  of  the  contract.  There  was,  his  Lordship  said,  no  evi- 
dence whatever  of  the  terms,  and  the  reference  was  sought 
to  supply  the  entire  absence  of  this  very  material  part  of 
the  case  AVhere  there  is  a  contradictory  evidence  in  a 
case  that  raises  a  doubt  in  the  mind  of  the  court,  that  is  to 
say,  where  the  case  is  fully  proved  by  the  party  on  whom 
the  onus  of  proof  lay,  but  that  proof  shaken  or  ren- 
dered doubts  by  the  evidence  on  the  other  side,  tliere 
the  court  will  direct  a  reference  or  an  issue  to  ascertain 
the  fact ;  but  where  there  is  no  evidence  whatever,  would 
it  not,  he  asked,  be  introducing  all  the  mischiefs  intended 

to 
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to  be  guarded  against  by  the  rule3  of  the  court  in  not  air 

lowing  evidence  to  be   gone  into   aflter  publication,  and 

holding  out  an  opportunity  to  a  party  to  supply  the  defect 

by  &bricated  evidence  if  he  were  to  direct   such   an  in- 

quiiy  ?  He  thereipre  did  not  think  himself  at  liberty  from 

the  evidence   in  the  case  to  direct   the  reference  or  issue 

denied  (Ar). 

W^  cannot  b^t  observe  tlien,  that  considerable  reluctr 
sQoe  is  manifested  to  carry  parol  agreements  into  execu- 
tion, on  the  ground  of  part  performance,  where  the  terms 
do  not  distinctly  appear  ;  but  notwithstanding  the  case 
befixe  Lord  Manners,  there  appears  to  be  abundant  autho- 
rity to  prove  that  the  mere  circumstance  of  the  terms  not 
appearing,  or  being  controverted  by  the  parties^  will  not, 
of  itadt  deter  the  court  from  taking  the  best  me^isure^ 
to  aaoertiidi  the  real  terms,  Apd  we  n^ay  remark,  that  it 
can  rarely  happen^  that  an  agreement  cannot  be  distinctly 
pnred,  where  the  estate  is  absolutely  sold.  Most  of  the 
cases  on  this  head  have  arisen  on  leases,  where  the  cove-: 
nants,  &c.  are  generally  left  open  to  future  consideration. 

Where  a  parol  agreement  is  so  far  e;ce;puted  as  to  entitle 
either  of  the  parties  to  requirp  a  specific  execution  of  it, 
it  will  be  Innding  on  the  representatives  of  the  other  party 
in  case  of  his  death,  to  the  same  exte^t  as  he  himself  was 
bound  by  it  (/). 

In  a  case  before  Lord  Redesdale  (m)  he  held  that  a  con-: 
tract  by  a  tenant  for  life  with  a  power  of  leasing,  to 
gntnt  a  lease  under  his  power,  was  binding  on  the  remain- 
^  man.  In  the  course  of  the  argument,  a  question  was 
pat  from  the  bar,  whether^  if  this  had  been  a  case  of  a  pa- 
tol  agreement  in  part  performed,    it   could  be  enforced. 

W  SaTige  T.  Carroll,  1  Ball  (/)  Viik  infra^  ch.  4. 

axtfietttj,  265  ;  See  ih.  404,  (m)  Shannon  t.  Bradstrejef,  1 

5^  «1.  Scho.  and  Lef.  52. 

I  In 


114 


OF  PAROL  AGREKMENTS. 


In  answer  to  which  Lord  Redesdale  expressed  himi 
thus :  "  That,  I  think,  would  raise  a  very  distinct  questi 
a  question  upon  the  statute  of  frauds  ;  and  perhaps  a 
mainderman  might  be  protected  by  the  statute,  though 
tenant  for  life  would  not.  For  the  party  himself  is  boi 
by  a  part  performance,  of  a  parol  execution  of  a  parol  agi 
ment,  principally  on  the  groimd  of  fraud,  which  is  persoi 
Such  a  ground  could  scarcely  be  made  to  apply  to  i 
case  of  a  remainder  man  unless  money  had  been  expend 
and  there  had  been  an  acquiescence  after  the  remain< 
vested,  which  were  held  by  Lord  Hardwicke,  in  Stiles 
Cowper,  3  Atk.  692,  in  the  case  of  an  actual  lease  uik 
a  power,  but  with  covenants  not  according  to  the  pen 
to  bind  the  remainder  man  to  grant  a  lease  for  the  sa 
term  with  Covenants  according  to  the  power.** 

These  remarks  may  be  closed  by  observing,  that  eqn 
seems  to  have  been  guided  by  nearly  the  same  rules  in  oo 
polling  a  specific  performance  of  parol  agreements  befi 
the  statute  {n),  as  have  been  adhered  to  since ;  but  sti 
the  student  cannot  be  too  cautiou&  in  distinguishing  ti 
cases  which  w?re  decided  before  the  statute  from  the 
decided  subsequently.  Much  confusipn  has  arisen  fro 
inattention  to  this  point. 


(n)  See  Miller  t.  Blandist,  Totb 
85;  William  y.  Nevil,  ibtd.  135 
F«rne  v.  Bullock,  ibid.  238,  200 
Clark    ▼.  Uackwell,  jbid.  260 
SinuDons    ▼•  Cernelius,    1    Cha 


Rep.  128  ;  Anon.  2  Freem.  121 
Voll  T.  Smith,  3  Cha.  Rep.  Il 
and  see  Marquis  of  Normanbj 
Duke  of  Defonshire,  2  Free 
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SECTION  IV 

Of  the  AdmissibilUy  of  parol  evidence  to  vary  or  annul 

written  inst7nivients. 


\Ji  this  learning  we  may  treat  under  three  heads.  Ist, 
wliae  there  is  not  any  ambiguity  in  the  written  instru- 
ment; Sdly,  where  there  is  an  ambiguity  ;  and,  3dly, 
^'here  a  term  of  an  agreement  i$  omitted  or  varied  in  the 
^tten  instrument  by  mistake  or  fVaud. — And, 

L  Pteviously  to  the  statute  of  frauds,  parol  evidence 

might  have  been  given  of  collateral  and  independent  facts, 

^hkh  tended  to  support  »  deed.     Thus,  although  a  va- 

liitUe  consideration  was  always  essential  to  the  validity 

of  a  hu^in  and  sale,  yet  lloUe  laid  it  down,   that  (o) 

upon  averment  that   the  deed  was   in   consideration   of 

Bttoncy,  or  other  valuable   consideration    given,  the   land 

ahoold  pass,  because  the  averment  was  consistent  with  the 

deed.    The  same  rule  has  prevailed  since  the  statute  of 

faudg.    Where  in  a  conveyance  28/.  only  were  stated  to 

hai'e  been  received,^  parol  evidence  was  admitted  to  prove, 

that  2/.  more  were  actually  paid  {p).    And  in  a  later  case 

pttol  evidence  was  received,  that  a  sum  of  money  was 

paid  as  a  premium  in  order  to  constitute  the  relation  of 

faster  and  apprentice,   although   no  mention  of  it  was 

"^  in  the  written  agreement  entered  into  between  the 

(o)2  Ro.  Abr,786,  (N.)  pi.  1  j  (p)  Rex  v.  the  inhabitants  of 

^ml  Rep,  176,  a.  Scainmonden,   3  Term  Rep.  474. 
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parties  (q).  In  all  these  cases  we  observe,  that  tSie  evi 
dence  is  not  offered  to  contradict  or  vary  the  agreemen* 
but  to  ascertain  an  independent  fact,  which  is  consister 
with  the  deed,  and  which  it  is  necessary  to  ascertain,  witi 
a  view  to  effectuate  the  real  intention  of  the  parties. 

It  is«  however,  clearly  settled,  that  parol  evidence 
not  admissible  to  disannul  and  substantially  vary  a  writte 
agreement ;  for,  as  Lord  Hardwicke  observes,  to  add  arj 
thing  to  an  agreement  in  writipg  by  admitting  parol  ev 
dence,  is  not  only  contrary  to  the  statute  of  frauds  and  pes 
juries,  but  to  the  rule  of  the  common  law  before  that  statu 
was  in  being  (r). 

Thus,  in  a  leading  case  on  this  subject  (s),  it  appears 
that  by  an  agreement  in  writing,  the  grass  and  vesture 
hay  from  off  a  dose  of  land,  called  Boreham's  Meado^ 
were  to  be  taken  by  one  Ansell.  The  subsoibing  witiie 
to  the  agreement  proved  the  written  agreement,  and  he  ac 
another  person  deposed,  that  it  was  at  the  same  time  (whe 
the  written  agreement  was  made)  agreed  by  the  parties  h 
parolf  that  Ansell  shoidd  not  only  have  the  hay  from  ol 
Boreham  Meadow,  but  also  the  possession  of  the  soil  am 
produce  of  that  and  another  close  of  land.  The  caus 
was  tried  at  nisi  pritis  before  Lionl  Mansfield,  who  ad 
mitted  the  evidence,  and  afterwards  reported  that  he  wi 
not  dissatisfied  with  the  verdict  in  consequence  of  it.  Bi: 
Lord  Chief  Justice  De  Grey,  and  the  other  Judges  of  th 
court  of  Common  Pleas,    held  decidedly,   that  the  ev 

(g)   Rex  T.  the  Inhabitants  of  Taunt  ^^7. 
Laindon,  8  Term  Rep.  379,  ajid  {s)  Meres  t.  Ansell,  3   WII 

6ee  2  Cha.  Ca.  143.  275  ;  and  see  Mease  v.  Meas 

(r)  Parteriche  r.PowIot,  2  Aelu  Cowp  47,  Lofft.457  ;  Cqff  ▼•Pel 

S83  ;  and  see  Tinney  ▼.  Tinney.  1  Maa.  and  Selw.  21,  Greaves 

3  Atk.  8  ;  Binstead  v.  Coleman,  Arhlin  3  Campb.  426  ;  Hope 

Banb.  65  ;    Ho^g  r.  Snaith,   1  Atkins  1  Price,  143. 
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deuce  was  totally  inadmissible^  ^s  it  annulled  and  snlbstan 
tiaD J  altered  and  impugned  the  written  agreement. 

So  in  Preston  v.Merceau  (/),  by  an  agreement  in  writing, 
a  Inuse  was  let  at  261.  a  year ;  and  the  landlord  attempted 
lo  show,  by  parol  evidence,  that  the  tenant  had  stgteed  to 
paythe  groiind^rent  for  the  house  to  the  original  landlord, 
over  and  above  the  26/.  a  year ;  but  the  court  of  Common 
X'leas  rejected  the  evidence. 

And  upon  the  general  rule  of  law,  as  it  seems,   inde- 
pendently  of  the  statute  of  frauds,  it  has  been  determined 
tbat  verbal  declarations  by  an  auctioneer  in  the  auction- 
voom,  contrary  to  the  printed  conditions  of  sale,  are  in- 
admissible as  evidence,  unless  perhaps  the  purchaser  has 
partkolar  personal  information  given  him  of  the  mistake 
in  the  particulars  (u). 

h  a  late  case  (^),  upon  the  sale  of  timber  by  a  written 
particular,  which  was  silent  as  to  the  quantity,  it  was 
attempted  to  show,  that  the  auctioneer  verbally  warrant- 
ed the  quantity  to  be  80  tons,  and  it  was  insisted  that  this 
tvidenoe  was  admissible,  because  it  did  not  cofttradict 
tbe  partioulars,  but  merely  supplied  its  defect  in  not 
stating  the  quantity.  But  it  was  held  that  the  evidence 
viM  not  admissible.  Liord  Ellenborough  said,  that  the 
poiclisser  ought  to  have  had  it  reduced  into  writing  at 
tbe  time,  if  the  represcntaiion  then  made  as  to  the  quan- 
tity swayed  him  to  bid  for  the  lot.  If  the  parol  endence 
were  admissible  in  this  case,  he  knew  of  no  instance  "where 
a  party  might  not,  by  parol  testimony,  superadd  any  term 
to  a  written  agreement,  which  would  be  -setting  aside  all 
'witten  contracts,  and  rendering  them  of  no  effect.     There 

(02  Blackst  1249.  v.  Clowes,  15  Vcs.  Jun.  516, 

(«)  GuDDis  T.Crhart,   1   H.  {x)    Powell  t.  Edmunds,    IS 

^W»t  289;  see  13Ve8.Jun.  East,   6;    Jones   .▼.  Edne^,    $ 

^71,  ind  infra ;  and  Fife  v.  Claj.  Caoipb.  285. 


^  13  Vfs.  Jun.  546 ;  Higginson 


I  3  ^vas 


i 


118  OF  PAROL  EVIDENCE- 

was  no  doubti  his  Lordship  added,  that  the  wananty 
to  the  quantity  of  timber  wo\dd  not  vary  the'  agreem< 
contained  in  the  written  conditions  of  sale. 

So  since  the  act  of  parliament  for  altering  the  sti 
a  demise  from  Michiielmas  must  be  taken  to  be  from  n 
MichaelmaSy  and  parol  evidence  cannot  be  admitted  to  sh 
that  the  parties  intended  it  to  commence  at  old  Michi 
inas  {y)i 

The  rules  of  evidence  are  universally  the  same  in  con 
of  law  and  equity.  Therefore  parol  evidence^  wh 
goes  to  substantially  alter  a  written  agreement^  cannot 
received  in  a  court  of  equity  any  more  than  in  a  court 
law  (z). 

Thus  in  the  case  of  Lawson  v^  Laude  (a)^  a  biU  ^ 
brought  to  carry  into  execution  an  agreement  between 
plaintiff  and  defendant^  for  granting  to  the  defendan 
lease  of  a  farm.     The  defendant  objected  to  execute 
lease,  because  some  land,  called  Oxlane^   agreed  to  be 
mised^  was  left  out  of  the  leasee     The  plaintiff  offi 
evidence  to  provc^  that  it  was  left  out  by  the  parties 
aiid  joint  direction   of  the   plaintiff  and  defendants 
Thomas  Clarke  held  the  evidence  to  be  in  direct  con 
diction  to  the  statute  of  fraudsi  and  therefore  dismii 
thebilL      . 

So  ill  a  case  before  Lord  Bathurst  (b)  where  a 
was  filed  for  an  injunction  to  stay  proceedings  at  IsLYi 
a  breach  of  covenant,  in  not  assigning  all  the  prem 
which  the  defendant  insisted  by  an  Agreement  in  writ 
tod  a  lease  in  pursuance  of  it,  were  to  be  assigned,  ' 
plaintiff  stated  by  liis  bill,  that  though  the  agreement 

(y)  Doe  T.  Lfa,  1 1  East  3 1 2.  (b)  Fell  r.  Chamber lain,2 

(z)  See  3  Wils*  276  )  and   see  484  ;  I  could  not  meet  witli 

Fot  V.  Sal  way,  2  Cha.  Ca.  142.  facts  in  the  Ilegister's  Book 

(a)  1  Dick,  346,  Reg.  Lib.  A.  ]772^  fol.  1, 49 
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I  all  the  premises,  yet  the  defendant,  at  the  time  of  the 

:7Cccution  of  the  lease,   agreed,  that  three  pieces  of  land 

Snould  be  excepted,   and  the  i)laintifF  examined  several 

ritnesses  to  prove  the  fact,  which  tliey  did ;  but  the  de- 

iE^endant  by  his  answer  denied  the  fact,  and  insisted  upon 

^^  extent  of  the  written  agreement,  and  the  parol  evidence 

txang  objected  to  at  the  hearing,  it  was  not  permitted  to  be 

And  in  an  important  case  before  Lord  Eldon  (c)   his 
Xjordship  refused  to  execute  an  agreement  with  a  varia- 
^ioa  attempted  to  be  introduced  by  parol  on  the  ground  of 
Tiuitake,  or  at  least  of  surprise,  which  was  denied  by  the 
«Mwer.     So  in  the  late  case  of  Woollam  v.  Heam  (t/), 
"vbrn  a  specific  performance  was  sought  of  an  agreement 
Ibr  a  lease,  at  a  less  rent  than  that  mentioned  in  the  agree- 
ment which   variation  was   introduced  by  parol,   on   the 
gtound  of  fraud  and  misrepresentation  in  the  landlord ; 
the  evidence  was  read  without  prejudice,  and  the  Master 
<^  the  Rolls  thought  it  made  out  the  plaintiff's  case;  but 
lis  honour  held  liimself  bound  by  the  authorities,  and  ac- 
€wdingly  rejected  the  evidence,   and  dismissed   the  bilL 
And  this  doctrine  has  been  distinctly  recognized  by  Lord 
Hedesdale  {e). 

So  verbal  declarations,  in  opposition  to  printed  condi- 
tions of  sale,  ai'e  inadmissible  as  enilcncc,  in  equity  as  well 
^8tlaw(/). 

And  if  a  material  term  be  addeil  by  one  party  to  a  writ- 
ten agreement  after  its  execution,  he  destroys  his  own 
rights  imder  the  instruiiieut.     But  although  this  doctrine 

(c)  Marqirs  of  Townshcnd  t.  (/)  Jcnkinson  ¥.  Pepys,  6  Ves. 

Sunjroom,  6  Ves.  Jun.  328  ;  see  Jun.  330,  cited;  15  V<s.  Jup.  521 ; 

J  Ves,  and  Bt*a.  526,  527.  I  Ves,  and  Bea.  528  ;  see  15  Ves. 

(rf)  7  Ves.  Jun.  211.  Jun.    471,   546;    Higginsoa    v. 

(0  1  Scho.  and  Ltf.  39,  3  Clowes,  15  Ves.  Jitn.  516. 
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has  becfn  referred  to  the  statute  of  frauds,  yet  it  tk 
rather  to  depend  on  the  principles  of  the  common  kw  (g): 

But  when  equity  is  called  upon  to  exercise  its  peculiar 
jurisdiction,  by  decreeing  a  specific  performance,  the  party 
to  be  charged  is  to  be  let  in  to  show,  that,  under  the  cir- 
cumstances, the  plaintiff  is  not  entitled  to  have  the  agree- 
ment specifically  performed  (A), 

Therefore  a  defendant  resisting  a  specific  performance 
6f  an  agreement  may  prove  by  p^rol  evidence,-  that  by  fraud 
the  written  agreement  does  not  codtaiii  the  rcafl  terms  (i). 
Such  evidence  was  admitted  b^  Lord  Hard^vieke  in  Jdynes 
T.  Statham  (A:),  and  in  the  late  case  of  WooUam  v.  Heam, 
{l)y  before  citcd^  the  JMaster  of  the  Rolls  said,  that  if  it  had 
been  d  bill  bix}ught  by  the  defendant  for  a  specific  perform- 
ance, he  should  have  been  bound  by  the  decisions  to  admit 
the  parol  evidence,  and  to  refuse  a  specific  performances 

So  Lord  Hardwicke  admitted  that  an  omission  by  mis- 
take or  surprise,  would  let  in  the  evidence  as  well  as  fraud ; 
and  Lord  Eldon  in  a  recent  case  actually  admitted  pard 
evidcnfee  bf  surprise,  sis  a  defedce  to  a  bill  seeking  a  per- 
formsince  in  specie ;  but  his  Lordship  said,  that  those  pro- 
ducing evidence  of  mistake  or  surprise,  in  opposition  to  a 
ispecific  performance,  undertake  a  case  of  great  difficulty 
{m).  In  a  Ikt^r  case  the  Mslster  of  the  Rolls  admitted 
parol  evidence  6n  behalf  of  a  defendant,  to  show  a  parci 
promise  at  the  time  of  signing  the  agreement  to  vary  the 
terms  of  it,  and  \xpt>h  the  evidence  he  dismissed  the  bill  for 
a  specific  performailte  of  the  written  agreement  {n)i 

{g)  Powell  V.  Divett,  15  Ea«t.  (k)  3  Atk.  388. 

29.  (1)7  Ves.Jun.  211. 

(k)  See  7  Ves.  Jan.  219.  (m;  Marquis  of  Townshend  ▼. 

(t)  See  the  cases  cited  infra^  as  Stangroom,  6  Ves.  Jua.  328« 

todischargiogor  varyinga  writtea  (n)  Clarice  v.  Grant^   14  Ves, 

agreement  by  parol ;  and  see  Wal*  Jun*  519;   and  see  15  Ves.  Jan. 

ker  V,  Walker,  2  Atk.  98  j  and  see  523. 
6  Ves.  JuD.  337,  n. 
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And  where  lands,  which  upon  admeasurement  did  not 
btmtain  thirty-six  acres,  were  descrihed  in  a  particular  to 
ccmtoin  ibrty-one  acres  by  estimation,  were  the  same  more 
or  less,  and  the  purchaser  in  answer  to  a  bill  for  a  specific 
perfomiance  set  up  parol  declarations  of  the  auctioneer  that 
he  sold  it  for  forty-one  acrei^,  and  if  it  was  less,  an  abate- 
ment should  be  made;  his  hontmr  admitted  the  evidence  and 
dismissed  the  bill,  because  aft^r  such  a  declaration  made  by 
the  auctioneer,  it  was  fraudulent  dnd  unfair  in  the  seller  to 
innst  upon  the  execution  of  the  contract,  not  giving  the 
defendant  the  benefit  of  that  declaration  (o). 

Bo  where  by  the  mistake  of  thfe  Solicitor  the  agre^^ 
ment  only  required  the  purchaser  to  bear  the  expense  of 
tbc  conveyance,  whereas  the  real  agreement  was,  that  he 
shoold  also  bear  the  expence  of  making  out  the  titk,  the 
Master  of  the  Rolls  admitted  parol  evidence  of  the  rcfl 
^reement  and  bf  the  mistake^  and  upon  the  strength  of 
it  Ins  honbur  gave  the  plaiiitifT^  the  purchaser,  his  option 
to  bfe  his  bill,  which  was  for  a  specific  performance  accord- 
ii^  to  the  term  of  the  written  agreement,  dismissed,  or  to 
ha^  fte  agreement  performed  in  the  way  contended  for  by 
thesdlcr(p); 

Bht  in  a  case  iVher^  a  ^vritteh  agreement  for  a  lease  Was 
^Wed  in  part  by  parol,  and  upon  a  bill  filed  by  the  tenant 
fw  a  specific  performance  of  the  original  agreement,  the 
lurilord  set  up  a  subsequent  parol  waver  of  the  wTitten 
%ieement,  and  a  new  agreement  entered  into  at  his  solici- 
tor's, every  term  of  which  was  to  the  disadvantage  of  the 
plaintifi^,  without  any  consideration  for  the  variation :  the 
Master  of  the  Rolls  decreed  a  specific  performance  according 

(•)  Wiocli  T.  Winchester,    1  Finlay,    2  BaU  and  Beatty  9  ; 

^H,  and  Beam.  375.  Lord  William  Gordon  ▼.  Marqnis 

(f))  Ramsbottom  ▼.  Gosden,  1  of  Hertford,  2  Madd.  106. 
Ves.  add  Beam.  165  ;  see  Flood  r. 

to 
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to  the  prayer  of  the  bill.  His  honour  considered  the  case 
made  oiU  by  the  landlord  (q)  not  a  waxier  of  the  contnwtf 
but  a  variation  by  parol  which  had  not  been  acted  upon,  and 
which  was  made  without  consideration.  The  first  parol  va- 
nation,  it  may  be  observed,  was  admitted,  and  the  plaintiff 
would  have  been  willing  to  execute  it. 

And  in  a  case  where  an  estate  was  sold  in  lots,  and  at 
the  end  of  some  of  the  lots  only  it  was  stated,  that  the  tim- 
ber was  to  be  taken  at  a  valuation ;  but  there  was  a  general 
condition  that  the  timber  should  be  paid  for ;  the  seller's  bill 
for  a  specific  performance,  requiring  the  purchaser  of  several 
lots  to  pay  for  all  the  timber,  was  dismissed,  and  parol  evi- 
dence of  the  declaration  of  the  auctioneer  that  the  timber  on 
all  the  lots  was  to  be  paid  for,  was  rejected.  The  purchaser 
then  filed  a  bill  against  the  seller  for  a  specific  performanee, 
according  to  his  construction  that  he  was  to  pay  for  the  tim- 
ber on  the  lots  only  to  which  a  stipulation  to  that  effect  was 
added.  The  seller,  as  defendant y  offered  parol  evidence  of 
the  declarations  by  the  auctioneer.  Tlie  Vice  Chancellor 
agreed,  that  fraud,  mistake,  or  surprise,  would  let  in  the  evi- 
dence as  a  defence ;  but,  no  authority  having  decided  that 
evidence  can  be  received  except  upon  one  of  those  grounds, 
find  these  declarations  in  the  case  before  his  honoiu:  being 
offered  where  the  parties  had  contracted  in  writing  upon  a 
subject  distinctly  adverted  to  in  their  written  contract,  wh^ch 
made  a  provision  for  it,  (whether  explicit  and  satis&ctory  is 
not  material),  the  evidence  of  these  declarations  i^ust  be  re- 
jected, because  there  was  no  fraud,  mistake,  or  surprise,  and  the 
evidence  was  offered  to  contradict,  explain,  or  vary  the 
written  contract  (r).  It  was  not,  however,  necessary  to  de- 
cide the  point,  and  it  may  perhaps  deserve  re-consideration 
whether  the  evidence  might  not  be  deemed  admissible  in 

(q)  Price  v.  Dyer,  MS.  S.  C.  (r)  Clowes  r.  Iligginsoo,  1  Ves. 

17  Ves.  Jun.  356.  ond  Bca.  524, 
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equity  as  a  defence^  simply  on  the  ground  that  the  plaintiff, 
who  ought  to  come  into  equity  with  clean  hands,  sought  to 
commit  a  fraud  in  evading  to  pay  for  the  timber,  although 
the  auctioneer  declared  that  it  was  to  be  paid  for. 

The  case  before  Lord  Ehlon  (s)  shows  the  rule  of  equity 

b  a  strobg  lights     The  landlord  filed  a  bill  for  a  specific 

Jw&rtiiance  of  the  written  agreement,  varied  by  the  parol 

endenee ;  the  tenant  filed  a  cross-bill  for  a  specific  perform-* 

•nee  of  the  ^vritten  agreement     The  result  was  that  both 

hills  were  dismissed;  the  first  because  parol  evidence  was  not 

admissible  as  a  foundation  for  a  decree  enforcing  a  specific 

peifonnance ;   the  second  on  the  ground  that  such  evidence 

was  admissible  to  rebut  the  equity  of  the  plaintiff  in  the  se- 

condhilL 

A  similar  case  appears  to  have  been  decided  by  Lord 
Chanceflor  Maicclesfield.  The  case  has,  I  believ-e,  never  been 
cited,  and  it  requires  some  attention  to  get  at  the  facts. 
They  appear,  however^  to  be,  that  the  plaintiff  in  the  first 
1»B  sought  a  specific  performance  of  an  agreement  by  him  to 
grant  a  lease  to  the  defendant*  T*he  defendant  set  up  a 
P*wl  agreement,  by  which  he  was  to  have  liberty  to  grub 
buAes,  and  exhibited  a  cross-bill  for  a  performance  in  specie 
^f  the  written  agreement,  with  the  addition  of  a  clause,  to 
S^^b  bushes  according  to  the  parol  agreement ;  and  both  the 
bills  were  dismissed,  but  without  costs  (/). 

Upon  the  admissibility  of  parol  evidence,  as  a  defence  to 
*  bill  seeking  a  specific  performance,  Lord  Redesdale  has 
fi*ribly  observed,  that  it  should  be  recollected  what  are  the 
''ords  of  the  statute :  "  No  person  shall  be  charged  upon  any 
wntract  or  sale  of  lands,  unless  the  agreement,  or  some  me- 
'i^onmdum  or  note  thereof,  shall  be  in  writing,  and  signed  by 

M)  Lord  Townshend  v.  Stan.        I   have   searched   the  Register's 
room.  bookii  Cor  this  case  without  success. 

'   (0  Hosier  t.  Read,  9  Mod.  86 ; 

the 
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the  party  t6  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfiilly  authorised."  No  person  shall  be 
charged  with  the  execution  of  an  agreement  who  ha9  not, 
either  by  himself  or  his  agent,  signed  a  written  agreement  i 
but  the  statute  does  not  say,  that  if  a  written  agreement  is 
signed^  the  same  exception  shall  not  hold  to  it  that  did  b&> 
fore  the  statute.  Now,  before  the  statute,  if  a  bill  had  been 
brought  for  specific  performance,  and  it  had  appeared  that 
the  agreement  had  been  prepared  contrary  to  the  intent  of 
the  defendant^  he  might  have  said,  ''  That  is  not  the  agree^ 
ment  meant  to  have  been  signed."  Such  a  case  is  left  as  it 
was  by  the  statute :  it  does  not  say,  that  a  written  agreement 
shall  bind,  but  that  an  imwritten  agreement  shall  not  bind 
(u).  And  nearly  the  same  observations  upon  the  negative 
words  of  the  statute,  were  made  by  Lord  Chief  Baron  Skin- 
ner in  the  great  case  of  Rann  and  Hughes  (tr). 

But  if  parties  enter  into  an  agreement  which  is  correctly 
reduced  into  writing,  and  at  the  same  time  add  a  term  by 
parol,  equity  cannot  look  out  of  the  agreement,  although 
the  person  insisting  upon  the  parol  agreement  is  a  defend^ 
ant,  and  sets  it  up  as  a  bar  to  the  aid  of  the  court  in  favour 
of  the  plaintiffl 

Thus,  in  Omerod  v.  Hairdman  (y),  the  vendor  filed  a  bill 
for  a  specific  performance.  It  was  not  mentioned  in  the 
written  agreement  at  what  time  the  purchaser  was  to 
take  possession  of  the  estate ;  but  the  purchaser^  the  defend- 
ant, offered  parol  evidence  to  show,  that  it  was  at  the  same 
time  agreed^  though  not  made  part  of  the  written  agreement, 
that  he  should  be  let  into  possession  at  a  stated  time ;  and 
he  resisted  a  performance  of  the  agreement,  on  the  ground 
of  possession  not  having  been  delivered  to  him  according  to 
the  parol  agreement.     Mr.  Justice  Chambre  objected  to  the 

(M)  1  Scho.  and  Let.  Rtp.  39.  y)  5  Ves.  Jun.  722. 

{m]  7  Term  Rep.  350,  o* 

evidence 
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evidence  being  read.     He  8aid»  that  it  was  ui^ed  for  the  de* 
fendanty  that  evidence  may  be  read  where  the  parol  agree* 
meat  is  not  inconsistent  with  the  written  agreement     This, 
(that  is  the  parol  agreement,  in  the  case  before  him)  he  added, 
wai  to  further  the  written  agreement,  and  to  secure  what 
was  tbiough  eareleseness  omitted  to  be  provided  for  in  the 
¥nitten  agreement,  viz.  delivery  of  possession,  according  to 
the  custom  of  the  country.     Mr.  Baron  Graham  said,  that 
the  parol  agreement  could  only  be  admitted   where  the 
vntten  agreement  was  not  drawn  according  to  the  intention 
d  the  parties  at  the  time.     You  cannot  by  parol  add  any 
tlung  to  what  was  th^  real  agreement  at  the  time,  after  that 
hu  been  correctly  reduced  into  writing.    And  he  entirely 
signed  with  Mn  Justice  Chambre,  that  the  parol  could  not 
be  nuide  to  fprm  part  of  the  written  agreement. 


^■^ 


Laid  Hardwicke  is  reported  (z)  to  have  said,  that  a  plain- 
tiff seeking  a  specific  performance  might  enter  into  parol 
€^^ce  to  show  that  the  defendant  was  to  pay  the  rent  clear 
of  taxes,  no  mention  being  made  of  taxes  in  the  agreement ; 
because  it  was  an  agreement  executory  only,  and,  as  in  leases, 
there  were  always  covenants  relating  to  taxes,  the  master 
would  enquire  what  th^  agreement  was  as  to  taxes,  and 
tl^ore  the  proof  would  not  be  a  variation  of  the  agreement. 
And  this  extra-judicial  opinion  appears  to  have  been  approved 
rfby  two  enlightened  judges  (a),  one  of  whom  (6)  laid  it  down, 
that  parol  evidence  was  admissible  to  prove  collateral  matters 
<!onoenung  which  nothing  was  said  in  the  agreement,  as  who 
^  to  put  the  house  in  repair,  or  the  like. 

(*)3  Atk.  889,  390 ;  but  see  4  (aySce  2  Blackst.  1250 1   7  Ves. 

B'o.  C.  C.  518 ;  6  Ves.  Jun.  335,        Jun.  221. 
«  I  I'Scho,  and  lef.  Rep.  38.  {b)  Mr.  Justice  Blackstone. 

But 
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But  notwithstanding  these  dicta^  it  has  been  e^qiressly 
decided,  that  parol  evidence  of  even  collateral  matters,  such 
as  the  payment  of  taxes,  &c.  which  are  of  the  essence  of  the 
agreement,  is  inadmissible  both  at  law  and  in  equity.  Thuii 
in  Rich  v.  Jackson  (c),  it  appeared  that  William  Stiles  anc| 
William  Jackson  entered  into  a  treaty  for  the  lea^e  of  a 
house  belonging  to  Stiles,  and  in  a  conversation  between 
them  on  the  subject,  Jackson  offered  80/.  a^ye^r  rent,  and 
that  he  would  pay  all  the  taxes,  which  Stile9  agreed  to  ac^ 
cept  An  agreement  was  drawn  up  by  Jackson,  in  his  own 
hand-writing,  in  which  no  notice  was  taken  of  taxes.  Rich, 
who  claimed  imder  Stiles,  refused  to  execute  a  lease  unless 
the  rent  was  made  payable  clear  of  taxes,  and  Jacksoji  the 
defendant,  who  claimed  under  William  Jackson,  refused  to 
accept  such  a  lease,  Jackson  having  paid  some  money  for 
land-tax,  brought  an  action  in  the  court  of  Common  Fleas 
for  the  recovery  of  it,  the  plaintiff  having  revised  to  deduct 
it  in  the  payment  of  the  rent.  The  cause  was  tried  at 
Guildhall  before  Lord  Rosdyn,  then  Lord  Chief  Justice  of 
the  Common  Pleas,  The  defendant  was  suffered  to  give 
parol  evidence  of  the  real  agreement,  and  his  Lordship  gave 
credit  to  the  veracity  of  the  witnesses,  notwithstanding  which 
he  rejected  the  evidence,  and  directed  a  verdict  to  be  given 
for  Jackson,  with  costs ;  and  upon  an  application  to  the  court 
Qjf  Common  Pleas,  the  court  approved  of  the  verdict,  and  re- 
fused a  rule  to  show  cause  why  the  same  should  not  be  set 
aside. 

In  this  branch  of  the  case,  therefore,  the  point  was  so- 
lemnly decided  in  a  court  of  law,  and  the  same  determination 
was  afterwards  made  upon  the  same  case  in  a  court  of  equity. 
Rich  being  defeated  at  law,  filed  his  bill  for  a  specific  per- 
formance of  the  agreement,  varied  by  the  parol  evidence  ;  and 
the  cause  came  on  to  be  heard  before  Lord  Rosslyn,  then 

(c)  4  Bro.  C.  C.  514,  6  Vefi,  Jun.  334,  n* 
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Lord  Chancellor,  who  said,  that  the  prior  conversations  and 
the  manner  of  dramng  up  the  agreement  by  one  party,  and 
signing  it  by  another,  would  have  no  influence.  The  real 
question  was,  whether  in  equity  any  more  than  at  law,  the 
evidence  ought  to  be  admitted ;  whether  there  is  any  distinc- 
tion in  a  court  of  equity,  where  a  party  comes  to  enforce  a 
viRtten  agreement  by  obtaining  a  more  formal  instrument, 
and  to  add,  in  doing  that,  a  term  not  expressed  in  the  written 
agreement,  and  of  such  a  nature  as  to  bear  ^inst  the  written 
agreement.  He  had  looked  into  all  the  cases,  and  could  not 
&id  that  the  court  had  ever  taken  upon  itself,  in  executing  a 
imtten  agreement  by  a  specific  performance,  to  add  to  it  by 
any  circumstance  that  parol  evidence  could  introduce.  And 
he  accordingly  dismissed  the  bill,  but  without  costs. 

Indeed  Lord  Rosslyn  appears  to  have  made  a  similar  de- 
cision in  a  case  prior  to  that  of  Rich  v.  Jackson.  The  case 
to  which  I  allude  is  Jordan  v.  Sawkins  {d) ;  where  a  bill  was 
fikd  for  a  specific  performance  of  a  lease,  and  it  was  stated, 
that  there  was  a  memorandum  annexed  to  the  original  agree- 
^nent,  that  the  tenant  (I)  was  to  pay  the  land-tax  (which, 
it  mnst  be  presumed,  was  not  signed,  and  was  therefore 
only  tantamount  to  a  parol  agreement).  The  cause  was 
heaid  before  the  Lords  Conunissioners  Eyre,  Ashurst,  and 
Wibon,  who  decreed  a  performance  of  the  contract  with 
*he  Taiiation,  that  it  was  to  be  at  a  clear  i-ent  of  40/. 
'wttottf  eferfwcf if ig*  land-tax.  The  cause  was  re-heard  be- 
^^  Lord  Rosslyn,  who  said,  that  if  the  agreement  had 

(A  Jordan  T.Savrkios,  3  Bro«  and  Lef.  305;  and  see  the  casai 
C-C,  388,  1  Ves.  Joo.  402 ;  aod  tn/ra,  as  to  the  discharge  of  a  parol 
Mt  O'Connor  t.  Spalght,  1  Scho.         agreement. 


(I)  In  the  report,  the  name  of  the  landlord  is,  by  mistake,  printed  for 
^t  of  the  tenant. 

been 
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1)ceji  earned  into  execution  as  it  originally  stood,  the  landv 
lord  must  have  paid  the  land-tax.  The  court  could  not 
specifically  perform  an  agreement  with  a  variation,  and 
he  therefore  reversed  the  decree  and  dismissed  the  biU. 

As  a  term  agreed  upon  by  parol  cannot  be  a|14cd  to  a 
written  agreement,  by  a  parity  of  reason  a  written  agree-, 
ment  cannot  be  varied  by  parol. 

This  wa^  decided  by  Lord  Thurlow  in  a  branch  of  the 
last  mentioned  case  (e).  It  appeared  that  a  lease  wa^ 
agreed  by  writing  to  be  granted  of  a  house  for  21  yeajrs, 
to  commence  from  the  21st  of  April,  1791»  and  that  it 
was  afterwards  agreed  by  parol,  that  the  lease  should  com- 
mence on  the  24th  of  June  instead  of  the  21st  of  April. 
To  a  bill  filed  by  the  tenant  for  ^  i^ecific  performance  of 
the  written  agreement,  varied  by  thp  parol  a^eement,  the 
statute  of  firauds  was  pleaded,  and  Lord  Chancellor 
Thurlow  held,  that  the  different  period  of  commencing  the 
lease  made  a  material  variation,  as  it  gave  the  estate  firom 
the  owner  for  so  many  months  longer,  and  therefore  he 
allowed^  the  plea. 


The  rule  of  law  is,  nihil  tarn  conveniens  est  naiuraU 
(Bguitati,  unumqtwdqtie  dissolvi  eo  ligamine  qtio  ligutum 
est :  and  therefore,  in  general,  as  we  have  seen,  an  agree? 
ment  in  writing  cannot  be  controlled  by  averment  of  the 
parties,  as  it  would  be  dangerous  to  admit  such  nude  aver- 
ments against  matter  in  writing  (/).  This  was  an  impe- 
ratiye  rule,  previously  to  the  statute  of  frauds;  and  the 
statute  required  that  ^^  all  agreements  upon  any  contract 
or  sale  of  lands,  &c.  shoxdd  be  in  wTiting."    Now,  as  Lord 

(e)  See  Robson  v«  Collio?,  7  5  Co.  25  b ;  Blemerhasset  ▼•  Pier. 
VeB.  Jun.  130.  son,  3  Lev.  234. 

(/^  Countess  of  Uutland^s  case, 

Hardwicke 
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i 

t  .    » 
I    . 

Hardwicke  observed,  an  agreement  to  wave  a/  {mrchase 
eoDb^  is  as  miioh  an  agreement  concerning  lands  as  the 
original  contract  {g) ;  notwitl^standing  which  it  is  univer- 
nlly  considered,  that  an  secernent  in  \yriting  concerning 
hnd  nuiy  be  discharged,  although  it  cannot  be  varied  by 
parol  (A).  And  in  a  late  case,  where  all  the  authorities 
were  mentioned^  but  in  which  it  was  not  necessary  to  de-* 
ride  the  point  (i),  the  Master  of  the  Rolls  appeared  to 
eoQflder  that  a  written  agreement  might  be  abandoned  by 
paid. 

The  first  case  on  this  head,  is  a  short  note  in  VemcMa 
(A),  where  the  precise  point  occurred,  and  the  Lord 
Keeper  held,  that  the  agreement  might  be  discharged  by 
parol,  afid  therefore  dismissed  the  bill,  which  was  brought 
to  hare  the  agreement  executed  in  specie.  The  next  case 
is  leportsd  by  Viner  {I),  The  case  was,  that  A  leased  a 
hoaie  to  B  for  eleven  years,  and  was  to  allow  20/.  to  be 
hud  out  in  repairs ;  the  agreement  was  reduced  into 
writing,  and  signed  and  sealed  by  both  parties.  B  re? 
puied  the  house,  and  finding  it  to  take  a  much  greater 
8Hm  than  the  20/.  told  A  of  it,  and  that  he  would  neverr 
thdc88  go  on  and  lay  out  more  money  if  he  would  en* 
l^tbe  term  to  21  years,  or  add  14,  or  as  many  as  B 
should  thmk  fit.  A  replied,  that  they  would  not  fall  put 
ahent  tiiat,  and  afterwards  declared  that  he  would  en- 
l^ge  ditf  term,  without  mentioning  the  tenn  in  certain, 
'^^  question    was,   whether  this  new   agreement,  made 

ii) «  Eq.  Ca.  Abr.  S3.  (i)  Price  y.  Dyer,  MS.  Rplls. 

(*)  1  Ves.  Jun.  4i04  ;   4  Bro.  S.  C.  17'  Ves.  Jun.  356  post. 

C.C.  519;  6  Ves.  Jun.  337,  n;  {k)  Gomaii T.Salisbury,  1  Vern. 

pTei.  Jon,  250;   3  Wooddes.  240.     I  could  not  discover  any 

^^>  I.  IT. ;    Rob.   OQ  Stat,  of  trace  of  this  cause  in  the  R^gis? 

fnnis,  89 ;  and  IngeT,  Lipping.  ter's  book. 

^•11, 2  Dick.  469  ;   but  see  Kaye  (/)  Anon.  5,  Vin.  22.  pi.  38. 

'•ffighoni^  I  Taunt.  428,  4  Geo. 
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by  parol,  whieh  varied  from  the  written  agreement,  shoii 
be  carried  into  execution  notwithstanding  the  statute 
frauds.  The  Master  of  the  Rolls  said,  that  before  t 
statute,  a  ^vritten  agreement  could  not  be  controlled  b] 
parol  agreement,  contrary  to  it,  or  altering  it;  but  ti 
was  a  new  agreevient,  and  the  laying  out  die  money  ^ 
a  part  performance  on  one  part^  and  ought  to  be  carri 
into  execution,  and  built  his  decree  on  these  cases:  fii 
where  a  parol  agreement  was  for  a  building  lease,  and  1 
fore  it  was  reduced  into  writing,  the  lessee  began  to  bui 
and  after  differing  on  the  terms  of  the  lease,,  the  le« 
brought  a  bill,  and  the  lessor  insisted  on  the  statute 
frauds :  the  Lord  Keeper  dismissed  the  bill,  but  the  pU 
tiff  was  relieved  in  Donl.  Proc. ;  and  the  second  was  a  c 
in  Lord  Jeffries's  time. 

Then  came  the  case  of  Buckhouse  and  Crosshy  be£ 
Lord  Hardwicke  (m),  where,  to  a  bill  filed  by  a  purdu 
for  a  specific  performance,  the  vendor  insisted  the  o 
tract  had  been  discharged  by  a  parol,  and  the  case 
Goman  v.  Salisbury  was  cited  by  his  counsel  as  an  1 
•thority  in  his  favour.  The  Lord  Chancellor,  under  t 
circumstances,  decreed  for  the  plaintiff,  with  costs ;  a 
declared,  that  though  he  would  not  say  that  a  contract 
writing  would  not  be  waved  by  parol,  yet  he  should  1 
pect  m  such  a  case  very  clear  proof;  and  the  proof 
the  present  case  he  thought  very  insufficient  to  dischai 
a  contract  in  writing;  and  observed,  that  the  statute 
frauds  and  perjuries  requires  that  "  all  contracts  n 
agreements  concerning  land  should  be  in  WTriting.**  N< 
an  agreement  to  wave  a  purchase  contract  is  as  much 
agreement  concerning  lands  as  the  original  contract.  He 
ever,  he  said,  there  was  no  occasion  now  to  determine  t 
point. 

(w)  2  Eq.  Ca,  Abr,  32.  pi,  4^.  10  Geo.  2. 
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And,  in  another  case,  Lord  Ilardwickc  is  reported  tq 
ip^SMve  said,  that  it  was  certain  that  an  interest  in  land  could 
^m^  he  parted  ivith^  or  rcaved  hij  ^linked  paroU  ttithout 
zMjn'Uing ;  yet  articles  might,  by  parol,  be  so  far  waved, 
tliat  if  the  party  came  into  equity  for  a  specific  execution, 
:h  parol  waver  would  rebut  the  equity  which  the  pi^ty 
?ibre  had,  and  prevent  the  court  from  executing  them 
s;pdfically  (/?). 

The  case  of  Legal  v.  Miller  (o),  comes  next  in  point  of 
time.    The  agreement  »'as  for  takiijg  a  house  at  32/.  per 
SMmuTn,   and  part  of  the  agreement  was,   that  the  o\Mier 
should  put  tlie  hou$e  in  repair.     It  was  afterwards  disco-: 
Teied  not  to  be  worth  \yhile  barely  to  repair  the  house,  but 
letter  to  pull  it  do\vn ;  and  t Jierefore,  without  any  alteration 
in  the  written  agreement,  the  house  >yas  pulled  down  by 
.  consent  of  the  tenant,    apprised  of  the  great  expense  it 
vould  be  to  the  landlord ;  and  therefore  an  agreement  was 
inade  by  parol  only,  on  the  part  of  the  tenant,  to  add  8/. 
per  annum  to  the  32/.     The  tenant  brought  a  bill  for  spe- 
cific performance,  on  the  foot  of  the  written  agreement,  by 
'^'hich  he  was  to  pay  only  the  33/.  rent.     The  defendant, 
hy  his  ans>ver,    set  up   the    parpl   agreement.     Sir  John 
Strange  said,  such  endcnce  is  frequently  sujflR?rcd  to  bo 
^  eijpecially  to  rebut  such  an  equity  as  now  insisted  on 
hy  Ac  bill,  03  where  the  agreement  is  in  part  carried  into 
wccution,  paj-Ql  endence  is  allowed  to  prove  that ;  or  tc/icre 
'^  w  a  hard  agreanent ;  and  the  court  maij^  therefore^ 
decree  against  the  written  agreement^  as  in  I  f^ern.  240; 
(Goman  v.  Salisbury  J ;    jxnd  the  single  question  l>einf: 
«^re,  \rhether  the  court  ghpuld  decree  a  specific  performance 
^  the  agreement,    the  plaintiff  insists  upon,    and  being 
^tisfied,  from  the  parol  endence,  that  it  should  not,  the- 

(«)  Btll  T.  Howard,   9    .Mod.        Annesley,  4  Bro.  P,C.421. 
.^;  tod  see  Earl  of  A»gleseaT.  (o)  ^  Ves  299. 
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coitrt  must  dismiss  the  bill.  And  in  the  subsequent  case  * 
Piteaime  v.  Ogboume  (/?),  Sir  John  Strange  referred  i 
this  decision,  and  approved  of  it. 

In  the  late  case  of  Price  v.  Dyer  (g),  which  lias  alreac 
been  mentioned,  where  a  parol  waver  of  a  written  agre 
ment  was  set  up  as  a  defence  to  a  specific  performanc 
Sir  William  Grant  was  of  opinion,  1st,  that  there  was  m 
an  al?andonment  of  the  agreement,  but  that  there  w; 
merely  a  variation ;  and  2d,  that  as  the  variation  wj 
without  a  consideration,  and  had  not  been  acted  upon, 
was  not  a  good  defence  to  the  plaintifTs  demand.  H 
honour,  after  premising  that  the  original  written  agre 
ment  was  binding,  and  had  not  in  his  opinion  been  wave 
added,  that  he  inclined  to  think  the  effect  of  a  cle 
abandonment  by  parol,  would  be  to  discharge  the  wri 
ten  agreement.  But  in  the  cases  cited,  the  parol  agre 
ment  put  an  end  to  tlie  transaction,  and  restored  the  pa 
ties  to  their  original  situation.  Here  there  was  a  me 
variation.  Tlie  question  then  was  as  to  the  variatio: 
Variations  acted  upon  as  in  Legal  v.  Miller,  would  be 
bar ;  that  is  a  fraud.  But  his  Honour's  opinion  was^  th; 
verbal  variations  were  not  a  sufficient  bar  wliere  the  situ 
tion  of  the  parties  in  all  other  respects  remained  xmaltere 
The  defendant  had  lost  nothing ;  would  lose  nothing.  E 
had  only  lost  what  he  had  gratuitously  gained.  His  B 
nour,  therefore,  decreed  a  specific  performance  of  the  orig 
nal  agreement,  but  without  costs. 

I  have  thouglit  it  of  great  importance  to  bring  all  tl 
cases  which  I  have  met  with  on  this  point  fully  before  tl 
reader,  who  will  not  fail  to  perceive,  that  in  every  oas 
except  that  in  Viuer,  the  party  insisting  upon  the  par 
agreement^  was  not  requiring  tlic  aid  of  the  court,  bi 

(p)  2  Ves.  375.  Jun.  356. 

{q)  MS,  Rolls;  S-C.  17  Vcii. 

mere 
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merely  set  up  the  agreement  as  a  bar  to  a  specific  perform- 
ance ;  and  therefore,  in  strictness^  these  cases  belong  to  the 
cUss  before  discussed,  where  the  court  will  admit  the  evi- 
dence to  rebut  the  plaintiffs  equity,  although  it  would  be 
inadmissible  as  a  ground  for  relief.  In  the  case  in  Vincr 
indeed,  the  person  relying  on  the  parol  agreement  was 
plaintiff;  but  the  new  agreement  w^as  in  part  performed  by 
him,  and  the  Master  of  the  Rolls  of  that  day  expressly 
finmded  his  decree  on  that  ground.  No  case  seems  to  go 
beyond  that.  In  the  case  of  Price  and  Dyer,  the  parol 
agreement  was  not,  under  the  circumstances,  held  to  be  a 
suffident  defence. 

Whether  an  absolute  parol  discharge  of  a  ^vritten  agree- 
ment, not  followed  by  any  other  agreement  upon  which  tlie 
parties  have  acted,  can  be  set  up  even  as  a  defence  in 
equity,  seems  questionable.  The  result  of  the  authorities 
^  to  a  parol  variation,  appears  to  be, 
Ist,  Tliat  evidence  of  it  is  totally  inadmissible  at  law. 
2dly,  That  in  equity  the  most  unequivocal  proof  of  it 
vill  be  expected. 

Sdly,  That  if  it  be  proved  to  the  satisfaction  of  the 
wurt,  and  be  sucli  a  variation  as  the  court  will  act  upon, 
yet  it  can  only  be  used  as  a  defence  to  a  bill  demanding  a 
specific  performance,  and  is  inadmissible  as  a  ground  to 
^wpe/  a  specific  performance,  unless, 

4thly,  There  has  been  such  a  part  performance  of  the 
^^  parol  agreement,  as  would  enable*  tlie  court  to  grant  its 
^d  in  the  case  of  an  original  independent  agreement,  and 
then  in  the  view  of  equity,  it  is  tantamount  to  a  written 
agreement 

In  considering  the  point  under  discussion,  the  reader 
^  be  careful  not  to  confound  the  foregoing  cases  with 
w  case  of  Walker  v.  Constable  (r).     There  the  oi^iginal 

(r)  2  Esp.  659,  1  Bos.  and  Pull.  306. 
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agreement  was  a  parol  agreement ;  aiid  the  questioi 
whether,  being  abandoned,  parol  evidence  could  be 
of  it.  Lord  C.  J.  Eyre  held,  that  the  existence  an 
terms  of  the  agreement  must  be  proved  before  it  con 
proved  to  be  abandoned,  and  upon  that  it  was  sufl 
to  say,  that  hcing  in  writing  (I)  the  instniment 
must  be  produced,  and  parol  evidence  of  it  was  ina 
siblci 


tl.  The  next  branch  of  our  subject,  although  the 
trite,  is  not  perhaps,  therefore,  less  difficult.  Lord  ( 
cellor  Bacon  says  {s)  there  are  two  sorts  of  ambig 
of  words,  the  one  is  amhignitas  patenSy  and  the 
late7is.  PatenSy  he  adds,  is  that  which  appears  to  b 
biguoUs  Upon  the  deed  or  instrument ;  latens  is  that  ^ 
seem^  certain,  and  withoiit  ambiguity,  for  any  thing 
appears  upon  the  instniment,  but  tliere  is  sonic  coll 
matter  out  of  the  deed  that  breeds  the  ambigtiity. 

A  latent  ambiguity  niay  be  assisted  by  parol  evi< 
because  the  ambiguity  being  raised  by  parol,  may 
be  dissolved  by  the  same  means,  according  to'  the  g 
rule  of  law.  Therefore,  if,  previously  to  the  stati 
man  having  two  manors,  both  called  Dale,  had  con 
the  manor  of  Dale  to  another,  evidence  might  have 
given  to  prove  which  manor  was  intended  to  pa 
and  such  evidence  is  still  admissible  :  this  has  been  r 

(i)  Mil.  jv.  82.  R*»g.  ^3*  65 ;  Altham'6  casf^,  8  Rep. 

{t)  2  Ko.  Abr.  676,  pi.  1 1  ;  and        and   Hardin/;  v.  Suifolk, 
see  Lord  Cheney's  case,    5  R'pp.         Kep.  74. 


1 

(I)  That  is,  in  contemplation  of  lavr,   for  it  itf  not  deemed  an 
ment  unless  reduced  into  writing. 
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ffcdiy  decided  (i^  So»  on  the  same  principle,  parol  evidence 
is  always  received,  to  shew  what  is  parcel  or  not,  of  th4 
tJoDg  conveyed  {x). 

In  some  cases  a  latent  ambiguity  may  be  fatal.     Parol 

^Tidence  may  be  adduced  to  prove  the  ambiguity,   when 

xione  sufficiently   satisfactory  can  be  offered   to    explain 

it  (f^).    And  to  render  parol  evidence  admissible  in  these 

eases,  a  dear  latent  ambiguity   must  be  first   she\vn. — 

Xndence  which  merely  raises  a  conjecture  is  insufficient  {z). 

But  although   a  latent  ambiguity   may  be  aided    by 

)aiol  evidence,  yet  a  patent  ambiguity  cannot  be  aided  by 

cxtTiBsic  evidence,  because  that  would  in  effi^ct  be  to  pass 

ivithont  deed,  what  by  the  law^  can  be  passed  by  deed  only. 

Of  this  Lord  Chancellor  Bacon  observes,    infinite  cases 

n^t  be  put ;  for  it  holdeth  generally,  that  all  ambiguity 

rf  words,  by  the  matter  within  the  deed,  and  not  out  of 

the  deed,  shall  be  helped  by  construction,  or  in  some  cases 

^  deetion,  but  never  by  averment,  but  rather  shall  make 

^  deed  void  for  uncertainty^ 

In  Mansell  v.  Price,  personal  estate  was  settled  in  trust 
for  Price  the  defendant,  and  Catherine  his  wife,  for  their 
^y%  aad  the  life  of  the  survivor  of  them,  and  then  for 
their  issup,  with  a  power  to  the  wife  to  dispose  of  1500/. 
fttt  rf  the  monies,  to  any  parsons  she  pleased.  She  ex- 
f^QseA  this  power  by  giving  the  money  to  Sir  Edward 

(^Jones T.Newman,  1  B'ackst.  that  the  testator  meant  to  past 

<^3i  3Wils.  276;  2  Atk.  239,240,  some  not  within  the  description. 

'73;  IBro.  C.C.  311.  ste  Doe  v.   Oxendeu,   3  Taunt- 

(x)  Qaaiatrell  v.Wright,  Bunh.  147. 

^•i;    Longchamps   t.    Fawcelt,  (^)  Thomas  ▼.  Thomas,  ^  Term 

^«U'«Ca.  71  i    Doe  v.  Burt,   1  Eep.  671. 

''•m.  Rep.  701;    Anon.  1  Str.  (t)    See  Lord  Walpole  t.  the 

^^»  but  where  there  is  property  Earl  of  Cliolmondeley,   7  Term 

^itUify  the  words  of  the  will,  it  Rop.  13?. 
^8otbc  shewn  bjpai of  evidence 

K  4  ^lansellp 


is^ 
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^f  anseli,  in  trust  io  pay  100^«  to  A  wjieii  she  siiou 
attain  21j  or  marry;  but  if  she  died  before  2I9  or  ms 
riage,  then  it  should  be  to  such  uses  as  B  l^hould  appoii 
And  the  other  500/.  she  directed  to  be  paid  to  C  in  c 
actly  tlie  same  terms  as  before;  The  bill  was  filed  by  t 
guardian  of  A  aiid  C,  infaiits,  to  have  thd  money  pai 
and  to  be  put  out  for  them  to  have  the  interest  thereof  ii 
mediately;  For  the  defendant  Price,  it  was  insisted  ii 
he  was  intitled  to  the  interest  of  1500/.  until  it  shot: 
becOmd  payable.  The  first  question  was,  whether  pn 
evidence  could  be  admitted  to  explain  the  intention  of  C 
therine  Price  what  should  become  of  the  interest  tiU  ti 
times  of  payment,  for  if  that  could  be  admitted^  there  m 
sufficient  to  prove  the  husband  should  not  liave  it  Ai 
the  Master  of  the  HoUs  was  of  opinion  that  such  eviden 
bould  not  be  read  (a)i 

So  in  Kelly  v.  Powlet  (6),  the  question  was,  whoth 
plate  passed  Under  a  bequest  of  household  fiiniiture.  t\ 
drawer  of  the  will  said,  it  was  not  intended ;  but  his  ei 
deuce  was  refused,  and  the  plate,  was  held  to  passi 

Again,  in  a  case  in  the  Exchequer  (c),  it  apt>e^ed  ^th 
by  an  act  of  parliament  cast  plate-glass  was  directed  to 
squared  into  plates  of  certain  dimensions.  The  questii 
was,  whether  certain  pktes  were  in  the  shape  directed  1 
the  act.  The  Attomey^general  at  the  trial  produced  boo 
explaining  the  process  and  terms  of  art  in  the  manufii 
ture,   and   the  defendants  offered  evidence   to  prove  tl 


(n)  MS  T.  Term  8  And  9  Geo. 
2  ;    and  see  Hart  v.  Durand>    3 

An»tr.684;Chainberlaintev.Chara. 
berlalne,  2  Freem.  52;  Ulrich  t. 
Ditchfield,  MS.  2  Atk.372,  where 
the  eyidence  was  not  received. 

(ft)  I  Bro.  C.  C.  47f  J    cited  j 
Aiubl.  605,  reported,  which  1  con. 


ceiro  has  oTerruIcd  Pendleton 
Gradf,  1  Eq.  Ca.  Abr.  233,  pi. 
2  Vern.  517;  and  fee  1  Bro.  C. 
350,  351;     Seymour  v.  Rapi€ 
Bunb.   28;    Doe   v.   Bland, 
East,  441. 

(r)  Attorney-general  v.  the  C 
Platc-Glass  Company,  lAnstr.  . 

teclmi^ 
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tcdinical  meaning  in  the  trade  of  the  word  sqtuiring  glass : 

the  evidence  was,  however,  refiised^  and  a  verdict  found 

against  the  defendants  :  and  upon  a  motion  for  a  new  trial. 

Lord  Chief  Baroil  E5rre  said:    In  explaining  an  act  of 

-pdi^ent,  it  is  impossible  to  contend  that  evidence  shoidd 

le  admitted,  for  that  would  be  to  make  it  a  question  of 

lact,  in  place  of  a  question  of  law.     The  judge  is  to  direct 

the  jury  as  to  the  point  of  law,  and  in  doing  so  must  form 

his  judgment  of  the  meaning  of  the  legislature,  in  the  same 

tttanner  as  if  it  had  come  before  him  on  demurrer,  when  no 

evidence  would  be  admitted.     Yet  on  demurrer  a  judge 

may  well  inform  himself  from  dictionaries  or  books,  on  the 

particular  subject  concerning  the  meaning  of  any  word.     If 

he  does  so  at  nisi  prius^  and  shews  them  to  the  jury,  they 

arc  not  to  be  considered   as  evidence,    but  only  as  the 

grounds  on  which  the  judge  has  formed  his  opinion,  as  if 

he  were  to  cite  any  authorities  for  the  point  of  law  he  lays 

down. 

So  parol  evidence  is  inadmissible  to  restrain  the  l^al 
operation  of  general  words  in  an  instrument*  Therefore 
it  cannot  be  admitted  to  prove,  that  a  particular  estate 
^  not  intended  to  pass  under  general  words  sufficient  to 

wmprisc  it. 

Thus  in  Davis  v.  Thomas  (r/),  a  husband  and  wife  being 
sebed  of  settled  estates  in  the  county  of  Pembroke,  bought 
^  estate  in  the  same  county,  called  Rigman  Hill,,  which 
^  conveyed  to  them,  and  the  survivor  in  fee.  The 
husband  having  prevailed  on  the  wife  to  join  with  him 
^^  suffering  a  recovery  of  the  settled  estates,  in  order  to 
^ble  him  to  mortgage  them,  gave  the  attorney  em- 
ployed to  suffer  the  recovery,  a  particular  description  of 
'lie  settled  estates  which  did  not  comprise  Rigman  Hill ; 

{i)  Reg.  Lib.  1757,  fol.  33,  34  ;        €t  infra. 
•^  Thomas  T.  Davi?.  1  Dick.  301| 

and 
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and  it  clearly  appeared  from  several  circumstances^  th 
lie  had  not  any  intention  to  comprise  that  estate,  the  titli 
deeds  of  which  were  in  his  wife's  custody.  The  attome; 
fearful  of  not  comprising  the  whole  estate,  and  not  loan 
ing  that  Rigman  Hill  had  hecn  purchased,  added  gener: 
words  sufficient  to  comprise  that  estate.  The  recovei 
was  suffered  to  the  use  of  the  husband  in  fep,  who  afte 
wards  mortgaged  the  estate  by  the  same  description.  Tl 
husband  by  his  will  gave  all  his  estates  to  his  wife  for  lif 
She  survived  him,  and  after  her  death  the  heir  at  law  < 
the  husband  brought  an  ejectment  against  the  persoi 
claiming  Rigman  Hill,  under  the  wife,  which  came  on  1 
be  tried  at  the  April  Great  Sessions  for  Pembrokeshire,  i 
1756.  Parol  ev^idence  was  offered  by  the  defendant,  1 
show  that  it  was  not  intended  to  comprise  Rigman  Hill  i 
the  recovery  and  mortgage ;  but  it  Avas  refused,  and  tl 
plaintiff  had  a  verdict. 

So  in  Shelling  v.  Farmer  (e),  where  to  a  release  in  pui 
suance  of  an  award,  the  plaintiff  would  have  called  tli 
arbitrators  to  prove,  that  they  refused  to  take  into  cons 
deration  a  particular  fact,  although  the  award  and  releaf 
contained  general  words  sufficient  to  take  in  all.  Eyi 
C.  J.  would  not  suffer  any  evidence  to  be  given  to  contn 
diet  the  deed. 

And  in  the  Very  recent  case  of  Butcher  v.  Butcher  {J 
genei^al  words  in  a  release,  were  held  not  to  extend  to 
certain  bond  of  indemnity  :  and  Lord  Chief  Justice  Man^ 
field,  at  Guildhall,  refused  to  admit  parol  evidence  t 
show  the  intention  of  the  releasor  to  release  the  bom 
And  upon  a  motion  for  a  new  trial,  tlie  Court  of  Commo 
Pleas  intimated  a  strong  opinion,  that  no  evidence  coul 

(c)  1    Str.  646;  see  Strotle  v.         Goodinge,   1  Ves.  231., 
Lady  Falklaot',   2  Vera.  621,  3  (/)  1  New  Rrp.  113, 

Cht.  Rep.  90 ;  and  Gjodingr  v. 
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fce  admissible  to  explain  the  release,  since  the  donbt,  if  an  j^, 
ms  ambtfftiitas  patens  ;  and  in  consequence  of  this  intima- 
tion, the  eounscl  for  the  plaintiff  declined  ^I'guing  the  case. 

But  as  we  shall  presently  see,  the  effect  of  general 
words  may  be  restrained  in  a  coiul  of  equity,  on  the  ground 
of  mistake^  where  it  is  satisfactorily  proved. 

It  still  remains  to  observe,  that  courts  both  of  law  and 
equity  constantly  adVeii;  to  the  situation  of  the  parties, 
kc  in  order  to  enable  them  to  constnie  ambiguous  or  ill- 
penAed  instruments,  although  parol  evidence  of  the  in- 
tcntion  of  the  parties  could  not  be  received,  and  this  has 
been  sanctioned  by  a  leading  case  in  the  House  of 
Lords  (^). 

In  one  case  (//)  vrherc  it  was  doubtfid  whether  a  cove- 
nant for  renewal  extended  to  a  perpetual  renewal,  and  the 
parties  had  renewed  four  times  successively  under  the  cove- 
nant, Lord  Mansfield  and  the  other  judges  of  the  King's 
Bench  held,  that  the  parties  themselves  had  put  a  con- 
struction upon  the  covenant,  and  were  tlierefore  boimd  by 
it  Lord  Alvanley,  who  was  in  the  cause,  said,  when 
Master  ;of  the  Kolls,  that  he  was  never  more  amazed  than 
^  this  decision,  and  that  IVIr;  Justice  Wilson,  who  at- 
pcd  with  him,  was  astonished  at  it  (/) ;  and  his  Lordship 
'"^  thap  once  expressed  his  marked  disapprobation  of 
tWs  ddcttinc  (k\  Lord  P^ldon  (/),  and  the  present 
Master  of  the  Rolls  (;;/)  have  both  also  dissented  from  it ; 
^  Lord  C.  J.  JSIansfield  in  a  late  (^ase  observed,  that  it 

WSir  John  Eden  v,  the  Ea^l  3  Ves.  295,  and  see  2  Ves.  Jun. 

of  Botp,  7  Bro.  P.  C.   745  ;  se^  448. 

Countess  of  Shelburne  v.  the  Earl  (i)  See  Eaton  ?.  Lyon,  3  Vei» 

^nnchiquid,  I  Bro.  C.  C.  338.  Jun.  690. 

(A)  Cook  T.  teooth,  Cowp.  819 ;  (/)  See  I^guldeh  t.  May,  9  Ves. 

««d  tee  J  Blackst.  1249  ;  1  New  Jdu,  325. 

H  42.    See  Peake   on    Evid.  (m)  See  Moore  t.  Foley,  6  VesJ 

«^.2.  Jan.  232. 

^0  6ajnhim  t.  Goy'g  Hospi(al, 
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was  a  case  which  had  been  impeached  upou  all  occasi 
And  it  appears  to  be  now  clearly  settled,  that  in  t 
struction  of  an  agreement  or  deed,  the  acts  of  the 
cannot  be  taken  into  consideration  (o). 

Where,  however,  the  words  of  an  ancient  statut 
fitrument  are  doubtful,  cotemporaiieoiis  usage,  al 
it  cannot  overturn  the  clear  words  of  the  instrumei 
be  admitted  to  explain  it ;  for  jus  ct  norma  loqu 
governed  by  usage,  and  the  meaning  of  things  sp< 
written  must  be  as  it  hath  constantly  been  receive 
by  common  acceptation  {p).  This  has  been  determ 
many  cases,  and  such  evidence  accordingly  receiv 
And  in  a  late  case  on  this  subject,  Lord  Ellenl 
said,  it  was  in  constant  practice  at  7im  prius  to 
evidence  of  usage  to  explain  doubtfiil  words  in  old 
ments ;  and  it  would  be  difiicidt  to  show  any  just  gr 
distinction  between  the  information  which  a  judge 
receive  to  aid  his  judgment  in  bank  and  at  nisiprii 


III.  The  last  division  of  our  subject  relates  to  tb 
diction  of  equity,  in  correcting  mistakes  and  frai 
omissions  in  agreements  and  deeds  (I). 


(ft)  See  2  New  Rep.  462.  y.  Miller,  6  Term  Rep.  2 

(o)  See  Clifton  t.  Wulmslej,  5  see  Attorney-general  t.  I 

Term  Rep.  564;  and  see  IgguU  Atk.  576  i    Attorney-ge 

den  V.  May,  7  East,  237.  Forster,  lOVes.  Jun.  335 

(p)  Sheppard  T.Oosnold,  Vaugh.  y.  Bartch,  7  East,  53 ;  Ba 

169.  of  Tewkesbury  v.  Brie 

{q)  Rex  V.  Varlo,  Cowp.  246  ;  Taunt.  120. 
Gape  V.  Handley,  3  Term  Rep.  (r)  Rex  v.  Osbourne, 

228,  n.  Biankley  y.  Winstanley,  3  327  ;  and  see  Stammers 

Term  Rep.  279  ;    Rex  v.   Bell-  7  East,  200. 
ringer,   4  Term  Rep.  810;  Rex 


(I)  Eyen  at  law  the  palpable  mistake  of  a  word  will  not  d 
intention  of  the  parties.    In  a  case  in  the  Common  Plea8|  ^ 

i 
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In  Henklc  v,  the  Royal  Exchange  Assurance  Office  (*), 
Lord  Hardwicke  said,  that  no  douht  hut  equity  had  ju- 
nsdietion  to  relieve  in  respect  of  a  plain  mistake  in  con- 
tracts in  writing,  as  well  as  against  frauds  and  contracts ; 
80  tbat  if  reduced  into  writing,  contrary  to  the  intention 
of  the  parties,  on  proper  proof  that  would  he  rectified ; 
hethonght,  however,  that  in  these  cases  there  should  he 
die  strongest  proof  possible.     In  a  case  which  was  much 
iptated  before   Lord  Thurlow,  he  laid   down   the  rule 
irith  great  latitude,   that  if  a  mistake  appears,   it  h  as 
niRili  to  be  rectified  as  fraud  {t).     So  in  another  case  be- 
fore the  same  Chancellor,  he  said  that  he  thought  it  im- 
fOMoble  to  refuse,  as  incompetent,  evidence  which  went  to 
prove  that  the  words  taken  down  were   contrary  to  the 
concurrent  intention  of  all  parties.     To  be  sure  his  Lord^ 
filrip  added,  it  must  be  strong,  irrefragable  evidence,  but  he 
^  not  think  he  could  reject  it  as  incompetent  (u), 

liord  Eldon,  observing  upon  these  dicta^  said,  that  Lord 
Thurlow  seemed  to  say  that  the  proof  must  satisfy  the 

WlVei.  317.  Earl  of  Inchiquin,   1  Bro.  C.  C, 

(OTtjrlor  T.  Radd,  5  Ves,  Jun.  338  ;   and  see  Cock  v.  Richards, 

555,  cited.  10  Ves.  Jun.  441. 
(*)  Countess  of  Shelbarn  v.  the 


^D^n  of  a  bond  was,  that  it  shonld  be  Toid  if  the  obligor  did  noi 
1*7  9  tod  performance  being  pleaded  on  the  ground  of  literal  expression^ 
^  court  held  the  plea  bad.  Anon.  Dough  384  cited,  2d  edition  -,  see 
>  Doir,  147.  It  seems  clearlj  settled,  that  words  evidently  omitted  in 
*  •ill  by  mistake,  may  be  supplied,  both  at  law  and  in  equity,  TollettT. 
'"'^K  Ambl.  194  ;  Coryton  v.  Hellier,  2  Burr.  923,  cited;  and  Doe 
^'  Micklero,  6  East,  486  ;  see  Lane  ▼.  Goudge,  9  Ves.  Jun.  225  ;  Mel- 
'^J*  ^.  Mdlish,  and  Philips  v.  Chamberlain,  4  Ves.  Jun.  45.  51;  but 
^»eter  eyident  the  mistake  may  be,  the  words  will  not  be  supplied  if 
^  testator's  manifest  intention  would  be  defeated  by  the  insertion  of 
^ken.    Chapman  v.  Brown,  3  Burr.  1626 ;  see  2.Vei.  Jun.  365. 

court 
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court  what  was  the  concuncnt  intention  of  all  parties  i 
5tnd  his  Lordship  added,  it  vuist  iwvcr  be  Jbtgot  to  what 
extent  the  dcfcmlanty  one  (if* the  parties^  admits  or  denies- 
the  agreement.  In  the  case  before  Lord  Eldon  (a?),  a 
specific  performance  of  an  agreement  was  sought,  with  a 
variation  attempted  to  be  introduced  by  parol,  on  the 
ground  of  mistake  and  surprise,  which  was  positively  de- 
nied by  the  defendant.  And  his  Lordship  said,  that  he 
would  not  say,  that  upon  the  evidence  without  the  answefj^ 
he  should  not  have  had  so  much  doubt  whether  he  ough( 
not  to  rectify  the  agreement  as  to  take  more  time  to  consi« 
der  whether  the  bill  should  be  dismissed ;  but  as  the  agree- 
ment  was  to  be  considered  with  reference  to  the  answer  \q 
which  he  had  positively  denied  it,  his  Lprdsliip  dismissed 
the  bill,  but  without  costs. 

Lord  Eldon's  decision  precisely  accords  with  Lord  Thur? 
low's  opinion,  which  he  rightly  construed,  For  in  Lor4 
Imham  v.  Child  («/),  it  was  observe^  by  Lord  Thurlow, 
that  if  a  mistake  be  admitted,  die  court  would  not  overturn 
tlie  rule  of  equity  by  varying  the  deed  ;  but  it  would  be' an 
equity  dehoi^s  the  deed.  Then  it  should  be  proved  as 
much  to  the  satisfaction  of  the  court,  as  if  it  were  admitted ; 
"  The  difficulty  of  this  is  so  greats  that  thei^e  is  no  in- 
stance of  its  prevailing  against  a  party  insisting  thef^ 
was  no  mistake.-' 

Where  the  court  c^anot  satisfy  itself  of  the  fact,  aa 
issue  may  be  directed  to  try  the  question.  Thus,  in  the 
case  of  the  South  Sea  Company  v.  D'OlifF,  {z),  D*01iff 
agreed  not  to  carry  goods  under  certain  circumstances ;  and 
jf  yifonnatipn  w^s  given  in  two  mpnths  after  ^-ctiun  home 

(x)  Marquis  of  Townshendr.  T.  Hare,  1  Hen.  Blackst.  659. 
Slangroom,  6  Vcs.  Jan.  328.  (s)  2  Ves.  377,  5  Ves.  Jun. 

(y)  1  Bro.  C,  C.  92 ;  and  sec  601 ,    cited  ;  and  see  Pember  ▼« 

Hare  v.  Shear \iood,  3  Bro.  C.  C.  Mathers^  I  Bro.  C.  C.  52. 
}68;  I  Yes,  Jun.  211 ;  and  Haynes 

tha' 
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that  he  had'  done  so,  he  was  to  pay  certain  stated  damages. 
The  instrament  was  not  drawn  up  until  on  board  tlie  ship, 
end  in  a  great  hiury,  and  executed  there  by  D'Oliff ;  who 
when  he  got  out  to  sea,  and  read  it  over,  found  it  was  six 
months  instead  of  two ;  and  brought  a  bill  to  be  relieved 
agamst  that  variation  in  the  instrument,  the  company  hav- 
bg  brought  an  action  on  it.  Lord  King  sent  it  to  an  issue : 
it  was  tried  on  a  question,  whether  it  was  the  original 
agreement  it  should  be  two  instead  of  six  months.     A  ver- 
dict was  given  in  favoiu*  of  the  plaintiff,  that  the  agreement 
wasdengned  to  be  in  two,  and  in  consequence  of  that.  Lord 
Talbot  made  a  decree  to  relieve  the  plaintiff  against  any 
difficulty  by  the  variation, 


P     t    n 


The  hesitation  with  which  parol  e^•idence   is  received 
IB  equity  to  correct  even  mistakes  in  agreements  and  deeds, 
is  strongly   exemplified    by  a   case    before    Sir  William 
Forteseue  (a).     Previously  to  marriage  an  estate  was  agreed 
to  be  settled  on  the  intended  husband  for  life,    remain- 
der to  the  wife  for  life,   remainder  to   the   sons   succes. 
si^dy  in  tail  male,  remainder  to  all  the  daughters.     In- 
structions  were  given  to  an  attorney  to  draw  the  settlc- 
''^t,  who  drew  it  as  far  as  the  limitations  to  the  sons, 
^here  he  stopped,   and  said,  then  go  on  as  in  Pippin  v. 
Eldns;  which  was  a  precedent  he  delivered  to  his  clerk, 
to  go  on  from  that  limitation,  and  was  a  right  settlement 
to  the  issue  male  and  daughters  by  that  wife ;  but  the 
detk  drew  the  settlement   to  all   the  daughters  of  the 
husband,  without  restraining  it  to  tliat  marriage :  it  was 
wtecuted  with  this  mistake :   the  question  arose  between 
*n  only  daiigbter  of  that  marriage  and  children  of  the 
husband's  by  the  second  wife.     The  draught  of  the  at- 

(«)  Harwood  V.  Wallis,  2  Ves.  195,  cited. 

tomcy 
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torney  was  proved,  and  the  gettlement  in  Pippih  v.  Ekins  < 
but  the  court  woukl  not  admit  parol  evidence  of  the  attor^^ 
ney  to  be  read,  and  held  that  the  other  evidepce  could  not 
do ;  that  nothing  appearing  in  ^vriting  under  the  hands  of 
the  parties,  the  settlement  coidd  not  be  altered.  And  Sir 
Thomas  Clarke  is  reported  to  have  said  (b),  that  as  to  the 
head  of  the  mistake,  he  did  not  give  a  positive  opinion, 
but  he  did  not  tliink  the  court  had  relied  upon  parol  evi-i 
dciico  singly. 

But  whatever  difficulty  there  may  be  of  admitting  parol 
evidence  singly,  yet  it  is  always  admitted  where  it  is  corroa 
berated  by  other  evidence. 

This  doctrine  was  carried  a  great  way  in  the  case  of 
Dr.  Coldcot  V.  Seqeant  Hide  (c).  Dr.  Coldcot  having 
purchased  church  lands  in  fee,  under  the  title  of  Crom- 
well, sold  them  to  the  defendant's  testator,  and  entered 
into  general  covenants  for  the  title.  Upon  the  Restoration 
the  estate  was  avoided,  and  upon  an  action  on  the  cove^ 
nants,  damages  to  the  value  of  the  purchase-money  were 
recovered,  A  bill  was  then  filed  to  be  relieved  against 
the  recovery  at  law»  which  suggested  a  surprise  up«n  the 
plaintiff,  in  getting  him  to  enter  into  general  covenantgn 
and  that  it  was  declared  by  the  parties,  when  the  deecl 
was  executed,  that  it  was  intended  Dr.  Coldcot  shouldi 
not  undertake  any  further  than  against  himself;  and  ther^ 
being  some  proof  of  this  dcclaratioih  it  was  decreed  bjF 
the  Lord  Chancellor  and  Master  of  the  Rolls,  that  the 
defendant  should  acknowledge  satisfaction  on  the  Judgment's 
and  pay  costs.  And  the  reporter  says,  a  like  case  to  thie: 
between  Farrer  and  Farrer  was  heard  and  decreed  after  the 
same  manner,  about  six  months  ago. 

A  case,  nearly  similar,  occurred  about  eleven  years  after«» 

(h)  1  Dick.  295.  173 ;  1  Sid.  238,  cited;  14  Car, 

(c)  1  Cha.  Ca,  15;  2  Frccm,        If. 

vards 
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'Wards  {(I) ;  but  it  appeared  that  all  the  covenants  except  the 
021?  upon  wliicli  judgment  luul  lieeii  ohtained  at  law,  were 
restrained  to  the  acts  of  the  vendor,  and  that  the  vendor 
^Idonlij  such  estate  as  he  had. 

This  last  case  was  quoted  in  a  case  in  the  Common  Pleas 
before  Lord  Kldon  (<;),    who   thought  tlie  decision  must 
•lave  been  made  on  the  ground  of  the  intent  of  the  parties 
appearing  on  the  insiriuncnt,  since  tliat  intent,  and  tlie 
<?onsequent  legal  effect  of  the  instrument  could  only  be  col- 
'Wed  fron^  the  instrument  itself,  and  not  from  any  thing 
f^fiorSr     In  a  still  later  case  in  the  same  court  (f)y  Lord 
^Ivanley  thought,  under  the   circumstances  of  the  case, 
^^t  the  application  was  made  to  the  court  of  Chancery  tp 
^iTcct  the  mistake,  in  tlie  same  manner  as  applications  are 
^Ue  to  that  court  to  correct  marriage  articles  where  clauses 
^  inserted  contrary  to  the  intent  of  the  parties.     It  seems 
^^T,  however,  tliat  the  relief  in  this  case  was  founded  01} 
^ol  evidence  that  the  vendor  sold  only  such  estate  as  he 
c?,  corroborated  as  it  was  by  the  form  of  the  deed  and 
Ci  subject  o(  the  contract.     Such  evidence  was  received  in 
o  prior  case  of  Dr.  Coldcot  and  Serjeant  Hide,  and  is  still 
^arly  admissible, 

Thus  in  Young  v.  Yoimg  (g)y  the  plaintiff  married 
Ucy,  a  ^efei^dant,  and  an  infant ;  the  husband  stated,  or 
*ew  by  way  of  instmctions  to  bis  attoniey,  what  the 
ife's  fortune  then  was,  and  agreed  to  add  as  much  to 
e  settled  in  strict  settlement,  and  likewise  stated  that  the 
itendcd  wife  haxl  a  prospect  of  an  additional  fortune ;  to 
^bich  he  agreed  provided  it  did.  not  exceed  1,000/.,  to 
4d  a    like  cum    to    be    likewise   settled   strictly,    and 

<^  Fielder  v.Studley,  Finch,  90.  and  PuH.  575. 

W  Browning?.  Wri-ht,  2  Bos.  (g)  1  Dick.  295,  cited  ;  see  1 

'  ^ull.  26.  Dick.  303,  304. 

/  )  Hesse  r.  Stevenson,  3  Bos. 

L  h? 
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he  to  have  the  excess.  The  settlement  was  prepar 
according  to  the  mstructions ;  but  the  solicitor  havii 
in  the  margin  of  the  draft,  added  double  the  sum,  1 
settlement  was  prepared  and  executed  according  to  tl 
mistake.  Parol  evidence  was  admitted  to  prove  the  nr 
take ;  that  is,  the  settlement  was  first  shewn  to  differ  fir 
the  written  instructions,  and  parol  evidence  of  the  cour 
and  attorney  was  then  received,  to  prove  the  mistake. 

This  equity  was   administered  in  the  case  of  Thomas 
Dans  before  cited  (A),  where  it  clearly  appeared,  that 
estate  in   question  was  not  intendied  to  be  comprehenc 
in    the  general    words.      This   appeared  fi'om   many   c 
cumstanceg,  but  particidarly  from  the   description   of  t 
estate,  given  by  the   husband   to   the  attorney   by  way 
instructions^   which   described  the  lands  particidarly,  a: 
did   not   include  lligman    II ill;  and   tlie  attorney  pror 
that   he   did  not  know  of  this  estate,  and  that  he  intr 
duced  general  words,  merely  to  guard  against  any  wroi 
or  imperfect  description  of  the  lands  actually  intended 
pass.     It   was  objected,   that  the  admission  of  the  attc 
ncy's  evidence  was  in  direct  contradiction  to  the  statute 
frauds  ;  but  Sir  Thomas  Clarke  was  dear  it  might  be  res 
and  accordingly  acbnitted  it  (I.) 

So  in  llogers  v.  Earl  (/),  instructions  were   given,  p: 

viou: 

(/i)  fupra,  p.  137,  1  Dick.  301,  205  ;  see  Pritchard  t  Quinchi 

Reg.  Lib.  B.  1757,  fol.  33,  34.  Ambl.  147  ;   5  Ves.  Jim.  596, 

(0  1  Dick.  294.  Note  the   facts  (a)  and  Barstow  v.  Kilfingtor 

art  not  stated  in  the  report  ;  they  Ves.  Jun.  593  ;  and  see  Nelso 

are  extracted  from  the  Register's  Nelson,  Nels,  Cha.  Rep,  7  j  SI 

book  ;  see  Keg-  Lib.  B.  1756,  fol.  v.  Jakeman,   4  East,  20 U 


(I )  The  jud«5ment  is  very  inaccurately  stated  in  the  report.  After 
flnbsing  himself  to  the  general  words,  the  Master  of  the  Rolls  is  sti 
to  have  said.  Do  thebe  words  coniprise  Redmond  [RigmaDl  Hill  ?  . 
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^•iously  to  marriage,   for  a  settleiiieiit  of  the  wife's  estate 
oJi  the  husband,  during  his  life,  if  he  and  his  wife  sliould 
so  long  live,  remainder  to  the  wife  for  life,  remainder  to 
tie  issue  of  the  marriage  in  strict  settlement,   remainder 
trC  such  uses   as  the  wife  shoidd  appoint ;  and  a  draft  of  a 
settlement   was  drawn  accordingly.     And   after   the  limi- 
tation  to  the   hu^ihaud  it   stooil  thus :  And   immediately 
after  the  decease  of  the  husband,   then  to  the  wife,  &c.  ; 
and  proper  limitations  were  inserted  to  trustees  to  preserve 
contingent  remauiders.      When  the  wife   saw   the   draft, 
tliinking  she  was  past  child-bearing,    she   objected  to  the 
limitations  to   the  issue,   and  they   were   directed   to   be 
tstruck  out.     The   Attorney,  by  mistake,  not  only  struck 
out  those  limitations,   but  also  the  limitation   to   the  wife, 
tor  life,  and  the  subsequent  limitation   to  tnistees   to  pre- 
serve, and  the  deed  was  executed  without  the  mistake  be-^ 
ing  discovered,    whereby,  as  the  bill  stated,  the  said  power 
for  appointing  the  reversion  of  the  premises  was   made  to 
^e  place  on  the  decease  of  the  plaintiff  generally,  though 
the  limitation  to  him  was  only  during  the  joint  lives.     The 
^(i  excrci^jed  her  power  by  deed,  in  favour  of  her  husband 
^*^iig  his  fife,    and  then  by  will  gave  him  the  fee,  and 
^'Jon  died  in  his  life  time.     Her  heir  at   law  insisted  that 
^^^  use  resulted  to  him  during   the   husband's  life,  and 
^^at  there    being  no    trustee    to    preserve  contingent   re- 
^^inders,  the  devise  in  the  will  as  an  execution  of  the  pow^ 
^  ^ot  taking  into  effect  till  the  determination  of  the  j)arti-» 
^W  estate  was  void,  and  brought  an  ejectment   against 


^^  tliink  they  do  include  Redmond  Hill  ;  but  other  words  do.    If  H^cJ' 

^OOU  i-fiii  ^as  not  infendpd,  why  was  llie  wlft^  to  join  ;  and  why  did  she 

J^in  J  'I'jiig  }g  absolute  nonsense.     The  wiff  joined  because  s>he  was  in* 

^^^ted  in  the  settled  estates  ;  and  the  opinion  of  the  court  was,  that 

^  general  words  did  include  Rigman  Hill.     1  he  editor*s  marginal  ab-* 

^^'^^Ctof  (bis  ca^e  shows  how  diilicult  it  is  to  understand  the  report  of  it, 

L  2  thp 
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tlie  husband,  and  obtained  a  verdict  (I).  The  husbax 
then  filed  a  bill  for  an  injunction,  and  to  rectify  the  mistall 
in  the  settlement.  The  defendant,  by  his  answer,  urg-^ 
tliat  the  draft  of  the  settlement  might  have  been  alter< 
TOth  a  view  to  support  the  husband's  claim,  and  insistc 
that  parol  evidence  could  not  be  received  ;  but  Sir  Thonia 
Clarke  decreed,  that  the  power  appeared  to  have  been  dc 
signed  so  far  to  extend  as  to  enable  her  to  dispose  of  ih 
interests  in  the  estates  after  the  determination  of  the  cover 
tiire,  and  during  the  life  of  her  husband,  as  well  as  to  dis 
pose  of  the  inheritance  of  the  esiates  after  her  husband* 
decease,  and  ordered  the  settlement  to  be  rectified  accord 
ingly  ;  but  without  costs  on  eitlier  side. 

In  the  last  case  upon  this  subject(/4%  a  conveyance  o 
a  portion  of  Churcli  tythes  upon  a  purchase  was  made,  con 
trary  to  what  was  considered  to  1)3  the  true  construction  c 
the  written  agreement ;  subject  to  a  ])roportion  of  the  ren 
reserved  by  the  lease  of  the  tythes,  and  upon  proof  that  thi 
was  done,  by  the  mistake  of  the  purchaser's  attorney,  an( 
that  the  rent  had  not  been  demanded  for  several  vears :  th 
deed  was  after  the  lapse  of  several  years,  rectified  and  mad 
conformable  to  the  written  agreement. 


If  a  settlement  be  made  contrary  to  the  intention  of  tb 
parties,  merely  to  prevent  a  forfeiture,  (II),  parol  evidenc 

1 

(k)  Rob.  T,  ButterH  ick,  2  Pi  ice,  190. 

(I)  The  first  point  at  least  was  clear  at  law,  but  the  defemJant  fet  ii 
ail  old  term  as  a  bar  to  the  plaintiff's  ri^lit  (o  ncover.  The  defena 
however,  did  not  sui:ceed.     See  Farmer,  dvm.  Earl  v.  Rogers,  2  Wils.  2( 

(II)  In  this  case  the  settlement  was  to  prevent  the  estate  from  beio 
sequestered  on  account  of  the  husband  having  been  in  arms  for  Cbarji 
tiie  Fir^t.     The  decree  was  made  m  die  re?gu  of  Jiimea  his  son.     S 

thi 
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is  tdmiflsible  of  the  real  intent  of  the  parties  (/),  and  the 
fletdemjent  will  be  rectified  in  conformity  with  it. 

Where  parties  omit  any  provision  in  a  deed,  on  the  im- 
presncm  of  its  being  illegal*  and  trust  to  each  other's  ho- 
nour, they  must  rely  upon  that,  and  cannot  require  the  de- 
fect to  be  supplied  by  parol  evidence. 

Thus  in  Lord  Imham  Vi  Child  (m),  it  appeared  that  Liord 
Indiam  treated  with  Child  for  sale  of  an  annuity.    Upon 
settling  the  terms,  it  was  agreed  that  the  annuity  should 
be  redeemable ;  but  both  parties  supposing  thmt  this  ap- 
.peaiing  upon  the  face  of  the  transaction  would  make  it  usu- 
lioui,  it  was  agreed  that  the  grant  should  not  have  in  it  a 
dause  of  redemption ;   and  it  was  accordingly  drawn  and 
exeeoted  without  such  a  clause.     Lord  Thurlow  refused  to 
lapjdy  the  omission.     A  similar  decision  was  made  by  Mr. 
Justice  Buller>  when  sitting  in  Chancery  for  the  Lord  Chan- 
cellor (n);  and  two  similar  determinations  were  made  by 
Lord  Kenyon,  when  Master  of  the  Rolls  (o). 
Upoii  these  cases  Lord  Eldon  observes^  that  they  went 

.   (0  Htryey  v.  Har?  ey,  2  Cha.  (n)  Hare  r.  Shear  wood,  1  Ves. 

^  IBO,  decided  the  same  waj.  Jun.  241;  3  Bro.  C.C.  168;   see 

first  by  Sir  Harbottle  Grimston,  and  consider  Haynes  v.  Hare,   1 

tbeo bj Lord Nottidgham, and af.  Hen.  Blackst.  659.  (I), 

t^wirdsbj  Lord  Chancellor  Jef«  (o)  Lord    Portmore  v.  Morrif, 

^Uodsee  Fitzgib.  213,  214 ;  2  Bro.  C.  C.  219 }  1  Hen.  Blackst. 

*^S(ratford  r.Powell^  1  Ball  and  663,  664 ;  Rosamond  t.  I^rd  MeL 

Bctttj,  ].  sington,  3  Ves.  Juu.  40^  n. 
(«)  1  Bro.  C.  C.  92. 


^t  U  to  the  nature  of  the  forfeiture  it  is  evident,  that  the  relief  of  equity 
^^  not  bare  been  afforded,  for  the  purpose  of  upholding  the  settle. 
*^Dt,  tzcept  under  the  Restoration  ! 

(1)  Perhaps  this  case  does  not  belong  to  this  line  of  cases,  but  should 
^  cliiied  with  those  in  which  a  term  is  omitted  by  mistake  ;  of  whicb 
*i»jpra. 

L  3  ivpoa 
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upon  an  indisputably  clear  principle,  that  the  portieB' 
not  mean  to  insert  in  the  agreement  a.  proTision  fin* 
demptiou,  because  they  were  all  of  one  mind  that  it  woi 
be  usurious;  and  they  desired  the  court  to  do  not  w 
they  intended,  for  the  insertion  of  that  provision  icaff 
rectly  contrary  to  tlicir  intention ;  but  tfiey  desired 
put  in  the  same  situation,  as  if  they  had  been  better 
formed,  and  consequently  had  a  contrary  intention, 
answer  is,  they  admit  it  was  not  to  be  in  the  deed ; 
why  was4hc  court  to  insert  it,  where  two  risks  had  oc?c?'wr- 
red  to  the  parties  ;  the  danger  of  usury,  and  the  danger*  ^ 
trusting  to  the  honour  of  the  party  ? 

But  fraud  is  in  equity  an  exception  to  every  rule.        ^^^ 
tlie  case  of  Loi-d  Imliam  v.  Child,  Lord  Thurlow  distinc^^'^ 
said,  if  the  agreement  had  been  varied  by  fraud,  the  e""^"^ 
denee  would  be   admissible.     If  the  bill  stated  that  t^'^^ 
clause  was  intended  to  be  inserted,  but  it  was  suppi 
by  fraud,  he  could  not  refuse  to  hear  evidence  read  to 
Wish  the  nile  of  equity.     Lord  Kenyon  advanced  the  saacT'^^ 
,  doctrine  in  the  cases  before  him,  and  ]\Ir.  Justice  Buller  al^-  ^ 
thoiight   tliat  parol  evidence  was,   in   such   cases,   adnte— ^*-*" 
able  (;;). 

The  only  difficulty  in  these  cases  is,  to  ascertain  wlr^  -^t 
shall  be  deemed  fraud.     If  parties  merely  agree  to  a  te*.  m:^^ 
and  then  execute   an   instrument  in  which   tha£   teruM.       '« 
omitted,  without  objection  to  the  omission  of  it,  the  c<>vacJt 
cannot  relieve   the   injured  party  (y).     So  where  a  lesS"^^ 
drew  a  lease  for  one  year,  instead  of  21,  and  then  reacf      i* 
for  21  years,  the  lessee  brouglit  his  bill  to  be  relieved ;  ba^-^^ 


(;;)  And  see  Taylor  v.  Radd,  5  (he  Karl  of  luchiquin,  1  Bro.C. 

Vts.  Jun^395,  cited  ;  Heukle  v.  338. 

R.E.  A.  Office,  1  Yes.  317  ;  and  (//)  See  Rich  v.  Jackson,  4  B 

see  Pitcairne  r.  O^boume,  2  Ves.  C.  C.  514,  tt  su^ta^  p.  126. 
375 ;   Countess  of  Shclburn.^  v. 

a-- 
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he  cauM  read,  it  was  deemed  his  o^vn  folly ;.  and  as  the 
se  was  within  the  statute,  his  hill  was  dismissed  with  costs 
).  Ag^,  where  in  a  lease  the  right  to  enter,  cut,  and 
rry  away  the  trees,  was  rcsen-ed  to  the  lessor,  the  lessee 
»t  into  parol  evidence  to  show  that  that  was  contrary  to 
5  mginal  agreement,  and  prmed  a  conversation  previ- 
iy  to  the  execution  of  the  lease,  in  which  the  landlord 
ured  the  lessee  he  should  not  cut  tlie  timber,  and  only 
arvcd  it  in  order  that  all  his  leases  might  be  imifonn. 
e  plaintiff's  counsel,  however,  gave  up  this  part  of  tlic 

at  the  hearing  (6),  and  Lord  Kosslyn  treated  it  as  clearly 
xig.  So  I  am  told  that  in  a  very  recent  case  at  law  (/), 
are  U  xiccbrrant  of  attor^iiey  was  given  to  confess  judg- 
Qt  oil  tlie  assm*ance  of  the  creditor  that  no  execution 
uU  issue  for  three  years,  and  execution  was,  contrary  to 
Kpaiol  agreement,  issued  immediately,  the  court  inclined^ 
t  as  the  defendant  knew  the  contents,  and  Jiad  sufilci- 
limc  to  read  tlie  warrants  of  attomey,  they  could  not 
ere ;  and  yet  a  court  of  law  considers  itself  to  have  a 
B^^nkUe  controlling  power  over  its  own  judgments,  en- 
sd  up  under  warrant  of  attorney,  where  the  ])arty  enter- 

them  up  lias  been  guilty  of  a  fraud  (w).  The  case, 
rwo;  went  oS  on  another  ground 
a  the  Coiuitess  of  Shclbume  v.  tlie  Earl  of  Inchi.. 
a  (a?)  L(M:d  Thurlow  said,  if  two  persons  intrust  a  third 
Ktt  to  draw  up  minutes  of  their  intention,  and  such 
Km  does  not  draw  them  according  to  such  intention,  that 
B  mijght  be  relieved,  because  that  would  be  a  kind  of 
li 

)  JUkui.  SkiB.  \S%  (fi) See  1  H.  Blftckst  663,  664. 

\  4ack8op  T.  C«tor,  5  Ves.  Jua.  (x)  1  Bro,  C,  C.  350 ;  and  se^ 

Crosby  t.  Middleton,  3  Cha.  Rep. 

Cenoor  T.  MacmahoD,  M  .T.        99;  Langley  t.  Efrpwn,  2  Atk. 

B.II.  195;BakerT,Paiae,  lTe5.4^6* 
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And  it  is  said,  that  in  the  case  of  Jones  v.  Sherifie  (j 
there  were  heads  of  an  intended  lease  taken  by  an  attorni 
in  writing ;  but  upon  proof  that  some  other  clauses  wei 
agreed  on  between  the  parties  at  the  same  time,  the  oou 
decreed  that  those  clauses  should  be  put  into  the  lease,  na 
withstanding  the  counsel  on  the  other  side  strenuous 
insisted  on  the  statute  of  frauds. 

And  if  either  party  object  to  a  conveyance,  on  tl 
ground  of  the  term  of  the  agreement  being  omitted,  an 
the  other  party  promise  to  rectify  it,  whereupon  the  dee 
is  executed,  a  specific  performance  of  the  promise  will  \ 
enforced. 

Thus  in  Pembcr  v.  Mathers  (z)^  a  bill  was  filed  for 
specific  performance  of  a  parol  agreement  by  a  purchase 
of  a  lease  under  written  conditions,  to  indemnify  fih 
vendor  against  tlie  rent  and  covenants;  and  it  was  ol 
jected,  on  the  part  of  the  defendant,  that  the  evidence  wa 
inadmissible,  upon  the  groimd  that  where  the  partie 
have  entered  into  a  written  agreement,  no  parol  evideno 
can  be  admitted  to  increase  or  diminish  such  agreemenl 
The  rule,  Lord  Thurlow  said,  was  right ;  but  where  th' 
objection  was  originally  made,  and  promised  by  the  othe 
party  to  be  rectified,  it  comes  amongst  the  string  of  case 
where  it  is  considered  as  a  fraud.  Then  the  evidence  i 
admissible.  There  being  some  doubt  as  to  the  fact,  Loc 
Thurlow  ordered  it  to  go  to  law  upon  an  issue  wbetha 
there  was  such  a  promise  on  the  day  of  the  execution  < 
the  agreement.  Upon  the  trial  the  jury  found  there  w^ 
such  a  promise ;  and  the  plaintiff  had  a  decree  for  a  spedfi 
performance. 

So  we  have  before  seen,  that  where  it  is  stipulated  that 
the  agreement  shall  be  reduced  into  wTiting,  and  either 

ty)  9  Mod.  88,  cited;  (z)  1  Bro.  C.C.  52,  sm  14  Ves, 

Juo.  524. 

part; 


f$xty  firaudideatly  prevents    the   agreement  from    being 
fut  into  writing,  equity  will  perhaps  relieve  the  injured 

And  it  is  perfectly  clear,  that  where  fraud  is  distinctly 

proved,  or  the  jury  infer  it  from  ithe  drcumstances,  ajx 

^Lgreemcnt  is  invalid  at  law,  as  well  as  in  equity  {b) ;   but 

the  reducing  the  agreement  to  writing  is,  in  most  cases,  an 

prgument  against  .fraud. 

Sut  it  must  be  remarked,  that  a  deed  will  not  be  recti- 
Ited  in  equity  on  the  ground  of  mistake  or  fraud,  to  the 
prejudice  of  a  bona  fide  purchaser,  without  notice. 

Thus  in  the  case  of  Thomas  v.  Davis  (c),  although  the 
IfUid^  passed  at  law,  yet  as  the  mistake  was  clearly  proved, 
'^e  wojrds  were  restrained  as  between  the  person  claiming 
under  the  .wife,  whoso  estate  was  comprised  by  mistake, 
sind  tbjp  heir  of  the  husband  to  whom  the  estate  had  passed 
ty  the  error;  but  the  same  equity  was  not  administered 
^gamst  the  xnortgagee,  who  was  left  in  possession  of  the 
I^al  rigfat  which  the  generality  of  the  conveyance  had  in- 
Tested  him  with. 

(o)  Ffife  iupraj  p.  98.  1  Stark  .51. 

V)  Hai^h  T.  De  la  Coar^  3  (c)  Supra,  p.  137;   Reg.  Lib. 

pMipb«ai9;Emanael T.Dane, 3  B.  1757,   fol.  33,   34;    1   Dick. 

9i*»i**  1819 ;  Solomon  v.  Turner,  301 . 
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and  agreed  (c),  (T).  But  a  devise  of  estates  "  for  the 
purchase  whereof  the  testator  has  onlif  contracted  and 
agreed,"  would  not  pass  estates  actually  conveyed  to  him 
before  the  will,  unless  perhaps  they  were  recently  purchased, 
and  the  testator  had  not  contracted  for  any  other  estate. 

If  a  man  possessed  of  a  term  of  years,  contract  for  the 
purchase  of  the  inheritance,  the  terai,  by  constniction  of 
equity,  instantly  attends  the  inheritance;  and  therefore, 
by  a  devise  of  the  estate  subsequently  to  the  contract,  the 
fee-simple  would  pass,  although  not  actually  conveyetl,  and 
the  term  as  attendant  on  it  {d). 

And  if  the  purchaser  had,  previously  to  the  purchase, 
made  his  will,  by  a  general  bequest  in  which  the  term 
would  have  passed,  yet  the  legatee  will  not  be  entitled  to 
it,  although  the  bequest  be  not  expressly  revoked ;  because 
the  tcnn,  by  the  construction  of  equity,  attended  the  inhe- 
ritance immediately  on  the  purchase  of  the  fee,  and  it  must 
therefore  follow  it  in  its  devolution  on  the  heir  or  devisee  (fi). 

The  same  rule,  it  seems,  must  prevail  where  the  term  it 
even  specifically  bequeathed  ;  for  if  the  fee  had  been  actually 
conveyed,  the  conveyance  would  have  operated  as  a  revoca- 
tion ( /*) ;  and  as  the  vendee  is  seised  of  the  fee  in  contem- 
plation of  equity,  although  the  conveyance  be  not  executed 
the  same  rules  ought  to  be  adhered  to  in  each  case. 

Although  the  estate  may,  subsequently  to  the  will,  bi 

(c)  St.  John  V.  Bishop  of  Win.  1804,    MS.;    9  Vcs,  Jun.  509 

ton,  Cowp.  94  ;   Lofft,  113,  349;  Cooke  v.  Cooke,  2  Atk.  67. 
S.  C  and  ^l  Blackst.  930.  (<?)  Capel  v.  Girdler,  ubi  sup, 

{(i)  Per  Sir  VVm.  Grant,  in  casu  (/)  Galton  v.  Hancock.  2  Alk 

C.ipc'1  V.  Girdler,  Rolls,   16  May,  424,  427,  430. 


(I)  Tills,  hov\Pvcr,  must  depend  upon  the  particular  circumstances « 
each  cadP.  The  case  referred  to  can  scarely  be  cited  as  a  binding  autba 
riiy  establishing  a  general  rule.  It  seems  that  the  House  of  Lords  wa 
taken  hy  surprise  iuafilrmiog  the  judgment. 

convcvci 
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conveyed,  or  surrendered,  cither  to  the  purchaser  (^),  or  to 
a  trustee  for  him  (A),  yet  tliat  ^^ill  not  operate  as  a  revocation 
ofhis^vill  (T).     The  legal  estate  will  of  course  descend  to 

the 

(j)  Parsons  v.  Freeman,  3  Atk.  (h)  Jenkinson  v.  Watts,  Lofft 

741,  Amb.  116;  and  see   1    Ves.  609,  r«»ported  ;  cited  nom.  Watts 

Jon. 256;  2  Ves.  Jun.  429,  602 ;  v.  Fullarton,  Dougl.  718;  Roser. 

6Vcs.Jun.220;  8  Ves.  Jun.  127  ;  Cunynghame,  11  Ves.  Jun.  550. 
tndPfideux  v.  Gibbiii,  2  Cha.  Ca. 
144. 


(0  In  Brydges  ▼.  Duchess  of  Cliandos,  2  Ves.  Jun.  429,  Lord  Rosslyn, 

iQtrntingof  this  point,  said, "  Another  case  is  supposed  to  arise,  in  which 

tius  court  determines  upon  a  principle  of  equity,  it  is  not  said  directly 

'^ostlbe  rule  of  law,  but  without  attending  to  what  the  law  would  be  ; 

^iHIhe  case  where  an  equitable  estate  is  devised,  and  after  the  will 

twlega;  estate  is  taken,  the  court  has  said  that  does  not  revoke  the  wilL 

1^  ttdifficnlt  to  state  that,  at  this  time  of  day,  in  a  court  of  law,  which 

^old  Dot  look  at  the  equitable  interest,  but  looks  only  r  t  the  legal ;  but 

•* the  legal  interest  is  only  a  shadow,  the  justice  of  the  case  is  very  evi- 

"®ttt;biitit  is  a  decision  in  conformity  to  the  like  case  at  law.  The  very 

CMeoccorred  at  law  in  Roll.  Abr.  616.  pi.  3.    Cestui  que  use,  before  the 

^^uttofusesy  defises  ;  afterwards  the  feoflees  made  a  feoflment  of  the 

'■'^d  to  file  use  of  the  devisor  ;  and  after  the  statute  the  devisor  dies  ;  th€f 

"°d  shtll  pass  by  the  devise  ;  because  after  the  feoffment,  the  devisor  had 

"•ttmeuse  which  he  had  before.     That  is  exactly  the  case  of  an  equita. 

^^'^^tate  devised,  and  a  conveyance  taken  afterwards  of  the  legal  estate  ; 

^d  this  court  was  so  far  from  determining  without  considering«what  the 

i«leof  law  would  be,  that  here  is  the  very  point  decided  by  a  court  of 
liw.'» 

^^•case  referred  to  is  thus  stated  in  Roll;—*'  Si  hmnc  aiant  feffees  a 
*'*  ""f  devant  Icstatut  de  27  //•  8.  ust  devise  le  icrrc  al  outer ^  and  puis 

f^ffea  font  feffmenl  del  terre  al  use  del  devisor  and  puis  lestaiui  le 
^^or  morustf  le  terre  passera  per  le  deiise^  car  apres  le  foffmeni  h 
^fifttvoit  meime  tute  que  il  avoit  devanl.^* 

^  case  then  appears  to  be  this.  The  cestui  que  use  made  his  will, 
'^thefeoflfees  afterwards  made  a  feoffment  of  the  lands  to  his  use;  that 
h  (Qfeoffed  other  persons  to  the  use  of  him.     This  appears  by  the  reason 

given 


in 
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the  heir  at  law,  and  he  will  in  equity  he  deemed  a  mo-^^e 
trustee  for  the  devisee,  unless  the  devisee  thinking  the  estii.  — to 

friren  for  the  decision,  n;»inely,  •*  bcraiise  after  <he  feoffment  the  tleris,— jor 

had  the  same  use  which  he  had  before."     Whereas,   if  the  facts  of  t        ^»« 

case  were  as  Lord  Rosslyn  supposed,  (he  devisor  would,  before  the  fe 

ment,  hare  been  a  mere  cestui  que  uscy  entitled  at  law  to  neither  jW 

fCy  nor  jus  ad  ran;  and  after  the  feolFnu^nt  he  would  ha?e  been  actual  -^^v 

clothed  with  the  legal  seisin  of  the  estate ;  the  case,  therefore,  seems  on       -*v 

a  decision  that  uhere  a  man  devises  an  equitabb^  estate,  a  transfer  oft 

legal  estate  to  other  persons,  in  trust  for  him,   is  not  a  revocation  of 

will.     And  such  is  still  the  rule  of  law  (Doe  v.  Pott,  Dougl.  2d  Edi-^*^- 

710)  as  well  as  of  equity,  Jenkinson  v.  Watts,  Lolft,  609. 

It  may,  however,  be  objected,  that  the  devisor  did  not  die  till  after 
statute  olubes;  and  therefore  admitting  the  force  of  the  foregoing  remark 
it  still  appears  that  the  legal  estate  was,  by  the  operation  of  the  act^  veste 
in  the  devisor.     To  this  it  may  be  answered,  that  the  statute  was  e 
pressly  passed  to  prevent  alienation  of  estates  by  devise,  although  it  de 
dared  that  wills  made  before  the  statute,  by  persons  who  were  or  shoal 
be  dead  before  the  1st  of  May,  1536,  should  not  be  invalidated  by  t 
Act.    We  must  therefore  presume  that  the  devisor  died  before  that  time 
otherwise  the  will  would  have  been  void  by  virtue  of  the  Act  itself,  a 
was  expressly  decided  in  a  case  where  cestui  que  use  before  the 
tute  devised  the  use  ;  and  then  came  the  statute,  whch  transferred  the  u 
into  possession  ;  and  although  the  testator  survived  the  statute  of  rvUi 
yet  the  operation  of  the  statute  of  uses  was  holden  to  be  a  revocatio 
because  the  use  was  thereby  gone,     1  Rol.  Abr.  616,  (R)  pi.  2  Putbur 
▼.  Trevalion,  Dyer,  142,  b. — Indeed  the  statute  of  uses  could  not  hav 
come  in  question  in  the  above  case,  if  the  feoffment  liad  been  made  io  tk. 
devisor  himself. 

Lord  Hardwicke  seems  to  have  construed  the  casein  Roll  in  thestn». 
nianner  as  Lord  Rosslyn  did,  (see  Sparrow  v*  Hardcastle,  3  Atk.  798 
Ambl.  224),  although  he  appears  to  have  been  struck  with  the  rt*asoi 
given  for  the  decision  ;  in  explanation  of  which  he  is  in  Atkins  stated  1 
have  said>  *'  The  use  at  law  was  the  beneficial  and  profitable  interest,  th^ 
same  as  a  trust  in  equity,  and  which  remained  in  the  same  manner  aftf  r 
the  feoffment  as  before,  and  the  feoffees  there  granted  the  dry  legal  estate 
to  the  devisor/'   In  Ambler,  his  Lordship  is  reported  to  have  said,  ^^Thiif 
the  law  considers  two  interests  in  the  land  ;  the  legal  estate,  and  the  use: 
uow  the  use  Temaios  the  same  at  the  making  the  devise,  and  at  the  dcqf li 
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did  not  pass  by  the  will,  permit  the  heir  to  take  the  estate, 

nnd  acquiesce  in  this  for  along  while ;  in  which  case  equity 

"ill  not  relieve  him  (/)• 

But  in  analogy  to  the  decisions  upon  legal  estates  (Ar)  it 

been  held,  that  a  devise  of  a  freehold  estate  contracted 

for  is  revoked  by  a  subsequent  conveyance  to  the  usual  uses 

to-  bar  dower  (/).      If,  however,  it  were  stipulated  in  the 


(t)  Dafie  t.  Beardshan,  1  Cha. 
39 ;  iDd  see  Pigott  r.  Waller, 
7  Vei.Jnii.98. 

0)  See  Tickner  t.  Tiekner,  3 
AtL  748,  dted ;  Kenyon  y.  Sat- 
toOi  I  Ytu  Jun.  600,  cited ;  and 
^«tt  T.  Shirley,  ibiii.  604,  n  ;  and 
•^  2  V«.  Jan.  429,  600 ;  6  Ves. 
•^aa.219;  8  Vei.  Jan.  115,  21  Ij 


10  Ves.  Jan.  249,  256  ;  see  also 
Luther  t.  KIdby,  3  P,  Wms.  170, 
n.  and  obserre  the  distinction. 

(/)  Rawlins  t.  Borgis^  2  Ves. 
and  Bea.  382.  There  was  an  ap- 
peal to  the  Lord  Chancellor,  which 
was  for  particular  reasons  with, 
drawn.  It  is  a  point  of  great  inte- 
rest and  nicety. 


^^thedevbor ;  atid  therefore  accepting  the  grant  of  the  feoffees  makes  no 
•H»nti«i  in  it." 

I«Ofd  Ilardwicke's  attempt  to  reconcile  what  he  conceived  to  be  the 
in  this  case,  with  the  reason  given  for  it,  evinces  the  impossibility 
^'  ^iUag  tiMm  consistent.  According  to  his  argnroent,  the  eqnitaUe 
^'^teicst  wu  not  nerged  by  its  nnion  with  the  legal  estate,  bnt  still  sub- 
•■■^il  in  Ihs  contemplation  of  law. 

I«  the  case  of  Willet  v.  Sandford,  1  Ves.  186,  Lord  Hardwicke  classed 

^^  dlerent  interests  in  land  into  three  kinds  :   First,  the  estate  in  the 

"^^  itself;  the  ancient  common  law  fee.    Secondly,  the  use ;  which  nag 

^^'VaoAjf  •  creaiure  of  equity  i  bnt  since  the  statute  of  uses,  it  draws 

^^  €stifte  in  land  to  it ;  so  that  they  are  joined,  and  make  one  legal  estate. 

^■irdly,  the  trust ;  which  tkt  common  lam  takes  no  notice  ofy  but  which 

^^vrics  the  beneficial  interests  and  profits  in  this  court,  and  is  sHU  m 

O'calHf «  of  equity,  as  the  use  was  before  the  statute* 

Tkii  jndicioos  classification  proves  (wliat  indeed  could  not  be  doubted), 
^  the  true  principles  of  this  subject  were  familiar  to  this  great  master . 
^V^f»  And  that  he  was  led  into  a  false  argnment  by  endeaTonriog  to 
*^^Qt  for  a  principle  which  did  not  exist. 

^Pon  the  point  in  this  note,  see  further,  n.  (a)  to  2  Ves.  and  Baa.  385^ 
^•oti  (I)  to  Treat.  Powers^  2d  edit.  p.  145. 

M  contract 
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contract  that  the  estate  should  be  conveyed  to  the 
in  fee,  or  to  such  uses  as  he  shoidd  appoint,  a  con 
uses,  to  bar  dower,  would  not,  it  is  apprehended^ 
a  revocation  of  the  will. 

Estates  contracted  for  after  the  will,  will  not 

(/») ;  nor  will  lands  pass  by  the  will,  although  convc 

purchaser  subsequent  to  his  will  in  pursuance  of  i 

prior  to  tlw  will,  imless  it  was  a  valid  binding  co 

But  in  these  cases  the  heir  at  law  will  be  entitle 

the  estate  purchased  for  his  own  benefit,  out  of  tfa 

^tate  of  his  ancestor  (o),  and  that,  although  he 

Irimself  the  three  characters  of  vendor,  heir,  and  ex 

The  estate  will,  however,  be  assets  in  the  hands  of 

So  if  the  purchaser  die  intestate,  the  heir  wi 

manner  be  entitled  to  have  the  estate  purchased 

and  if  his  ancestors  die  before  the  conveyance  is 

the  heir  may  devise,  charge,  or  sell  the  estate,  in 

manner  as  the  ancestor  himself  might  have  d(me'(^ 

If  the  executor  complete  the  purchase,  and  take 

veyance  in  his  own  name,  he  will  be  a  trustee  foi 

or  devisee  (7*).     And  if  the  assets  cannot  be  got  in, 

real  representative  pay  for  the  land  out  of  his  ow 

he  may  afterwards  call  upon  the  personal  estate 

burse  him  (5)//*  So,  if  the  personal  estate  is  insuf 

perform  the  contract,  and  the  agreement  is  on  tha 


■  i 


(m)  Ltngford  ▼.  Pi(t;  2  P.  Wins.  Vf  ms.  224  ;  Broome  ?- 

629  ;  AHeyn  v.  AlleyTn;  Mose.  62 ;  V«s.  J  un.  597. 

Polter  T.  Potler,  1  Ve».  437  ;  and  (p)  Coppin  t.  CoppI 

Me  1  Atk.  573  ;  White  v.  While,  Ca.  28 ;  2  P.  Wms.  291 

2  Dick.  522 ;  Reg.  Lib.  B.  1775,  (q)  Ungford  ▼.  Pitt, 

fol.  650.                            -  629. 

(n)  Rose  t.'  Conynghanlie,  1 1  (r)  AUeyn  v.  AUe 

Ve8.Jun.550.  262. 

(0)  Milner  T.MilU,  Mose.  123 ;  (#)  See  10  Ves.  Jun. 
and  see  2  P.Wms.  632$*  3  P. 
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Tesebded^  yet  the  heir  or  devisee  will,  it  should  seem,  be  en- 
titled to  the  personalty  as  far  as  it  extends.     And  it  has  been 
decided,  that  if  by  reason  of  the  complication  of  the  testator's 
affidrs,  the  purchase-money  cannot  be  immediately  paid,  and 
the  vendor  for  tliat  reason  rescinds  the  contract,  yet  on  the 
ooming  in  of  the  assets,  the  devisee  of  the  estate  contracted 
for,  may  compel  the  executor  to  lay  out  the  purchase-money 
in  the  purchase  of  other  estates  for  his  benefit  (/). 

But  if  the  heir  not  being  entitled  to  have  the  estate  paid 
for  out  of  the  personal  estate,  actually  obtain  and  apply  the 
personal  estate  in  payment  of  the  purchase-money ;  the  per- 
sons entitled  to  the  personal  estate  will  not  be  entitled  to 
the  lands,  but  only  to  a  charge  on  it  for  the  amount  of  the 
money  wrongly  applied  {uy 

Any  codicil  executed  according  to  the  statute  of  frauds, 
^11  amount  to  a  republication  of  a  prior  will  of  lands ;  and 
therefore,  if  a  purchaser,  previously  to  a  contract,  make  a 
general  devise  of  all  his  lands,  and  after  the  contract  exc- 
ite a  codicil,  according  to  the  statute  of  frauds,  unless  an 
«  

mtentioa  appear  not  to  affect  it  (a:),  the  after-purchased 
^tate  will  pass  under  the  devise  in  the  will,  although  lega- 
tes only  are  given  by  the  codicil,  and  no  notice  is  taken  of 
^  estate  (y). 

It  has  been  thought  that  this  rule  would  not  apply  where 
the  devise  in  the  will  is  of  "  the  estates  of  which  I  am  ?ioxo 
*^  f  but  the  codicil  makes  tlie  will  speak  as  from  the 
^teofthe  codicil,  and  therefore  there  seems  to  be  no  solid 
pound  for  the  supposed  distinction. 

W  WhitUkef  F.  WWtlaker,  4  7  Term  Rep,  482 ;    2  Bos.  and 

^oC.C.  31. ;  Brooroe  v.  Monck,  PulL  500. 

^OVetJon.  597.     Fide  infra.  (i^)  Barnes  v.  Crowe,    1    Ves. 

(»)  Sa?age  v.  Carroll,    1   Ball  Jun.  486  ;    Pigott  v.  Waller,    7 

Md  Beittj,  265  i  see  post,  cb.  15^  Ves,  Jun.  98  ;  Goodtitle  ¥.  Me- 

iJ,  redith,    2  Maw.   and   Selw.  5  ; 

(x)  Ladj  Strathfflor^  ? .  Bowes,  Ilulme  v.  Heygate,  1  Mer.  285 

M  2                                       And 
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And  if  a  purchaser,  previously  to  a  contract,  by  a  iti 
duly  executed  according  to  the  statute,  direct  his  aftJer-jJu 
chased  lands  to  be  conveyed  to  the  uses  of  his  will,  ahd  mal 
a  provision  for  his  heir  at  law,  and  afterwards  die  withiy 
republishing  his  will,  and  the  after-purchased  lands  detbl 
on  the  heir  at  law,  equity  will  put  the  heir  to  his  eledib 
and  not  permit  him  to  take  both  the  descended  estate^  ai 
the  provision  made  for  him  by  the  will  {z). 

In  purchasing,  therefore,  of  an  heir  at  law  who  clainis  i 
estate  conveyed  to  his  ancestor  after  the  date  of  hiis  wiD,  tl 
purchaser  shoidd  be  satisfied  of  three  points :  viz.  1st,  Th; 
the  contract  was  not  entered  into  by  the  testator  previdos 
to  making  his  will.  2dly,  That  no  codicil  was  aft^wir 
executed  by  him,  according  to  the  statute  of  frauds, 
which  the  lands,  although  not  in  contempla1i6n,  ^^ask" 
And,  3dly,  if  the  will  affects  to  pass  all  the  estates  win 
the  vendor  might  thereafter  acquire,  that  the  heir  at  I 
does  Hot  take  any  interest  under  the  will. 

And  here  we  may  observe,  that  if  a  man  make  a  £^ 
sition  by  will  of  all  his  copyhold  estates,  getiera&y,  m 
afterwards  purchase  other  copyhold  estates,  and  sunend 
them  to  the  uses  declared  by  his  will  (a),  or  even  to  the  lA 
declared  by  his  will  of  and  concerning  the  same  (6),  fl 
after-purchased  estates  will  pass  under  the  general  AflnB 
although  the  will  was  not  re-pnblished.  Therefore,  who 
a  copyhold  estate  has  been  surrendered  to  the  use  of  a  wfl 
and  the  purchaser  is  buying  of  the  heir  at  law,  who  cWii 
in  the  absence  of  any  devise  subsequently  to  the  purdiase  I 

(«)  Thc'Uusson  y.  Woodford^  since  been  so  decided  at  msipm 
JJdS.  13  Ves.  Jun.  209,  affirmed  in  (b)  Attorney. general  t.  Vip 

Pom.  Proc.3   and  see  Treat,  of  8  Ves.  Jun.  256;  see  Smart 

Powers,  Ch.  6,  Sect «  2,  Div.  II.  Prujean^  6  Ves.  Jun.  565 1  andt 

(a)  Hejrlyn  ?.  Heylyn,  Cowp.  last  edit,  of  Gilbert  on  Ufe% 

130,  Lofft.  604,    This  point  has  (5),  p.  72. 
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his  mcesUxr,  he  must  be  satisfied  that  the  estate  did  not  pass 
uiider  any  general  dense  in  a  will  prior  to  the  purchase. 

From  the  time  of  the  contract,  tlie  purchaser,  and  not 
the  vendor,  being  o^vner  of  the  estate  in  equity,  it  follows, 
tlUft  if  a  miin  devise  his  estate,  and  afterwards  contract 
ibr  the  s^e  of  it,  the  devise  will  thereby  be  revoked  iit 
equity  (c). 

And  even  where  an  estate  was  by  a  will  directed  to  be 

sold,  and  the  money  to  be  paid  to  certain  persons,  and  the 

testator  himself  afterwards  sold  the  estate,  it  was  held, 

that  the  legatees  were  not  entitled  to  the  money  produced 

by  the  nle  (d). 

It  however,  an  agreement  be  sudi  as  a  court  of  equity 
mil  not  oirry  into  execution  against  the  representatives, 
there  seems  ground  to  contend  that  it  will'  not  revoke  the 
iviO,  because  the  agreement  can  operate  as  a  revocation  in 
equity  only ;  and  therefore  if  equity  will  not  sustain  the 
agreement  in  rei^ect  of  which  the  will  is  held  to  be  re- 
voked, there  appears  to  be  no  solid  reason  why  the  devise 
of  the  estate  should  not  take  effect.  In  Onions  v.  Tyrer 
(^),  the  Lord  Chancellor  held,  that  a  second  will  devising 
Indg  to  the  same  person  as  the  fonner,  and  revoking  all 
finner  wills,  but  not  duly  executed,  should  never  revoke 
tb&rmer  will,  so  as  to  let  in  the  heir;  nay,  if  by  the  laU 
t^wSl  the  premises  in  question  hud  been  given  to  a  third 
JWpn,  it  sJumld  never  Jiave  let  in  tlie  heir,  in  irgard  the 
^f^ning  of  the  second  will  was  to  give  the  second  devisee 
'fiioi  it  had  taken  front  the  firsty  Without  any  consider- 
<^  had  to  the  lieir ;  and  if  the  second  devisee  took  no- 
^^  the  first  would  have  lost  nothing. 

W  Ryder  v.  Wager,  and  Cotter  (J)  Arnald  v.  Arnald,  1  Bro.C. 

^•liyer,  2  P.  Wins.  332,  623 ;  €•  40l,  2  Dick.  645. 

••iiHg  Ves.  Jun.436 ;  Vawser  («)  i  P  VVms.  345  j  see  7  Vesf. 

'•  J*ey,  10  Ve».  Juli.  519.  Jun.  379. 

u  3  These 
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These  principles  ought  perhaps  to  be  referred  t 
iii'ords  of  the  statute  of  frauds  ( /*) ;  but  still  as  an  ; 
ment  is  only  an  equitable  revocation,  the  same  reasonii 
plies  to  the  case  before  us.  Where  a  man  contracts  t 
sale  of  his  estate,  he  intends  to  increase  his  personal  i 
and  not  to  benefit  his  heir ;  and  if  the  court  witf  not 
the  agreement  into  a  specific  execution  for  the  ben< 
the  personal  estate,  '^  the  personal  estate  takes  nothiuj 
the  devisee  can  have  lost  nothing." 

In  the  two  cases  (g)  in  which  it  has  been  holdeo 
an  agreement  will  revoke  a  will  in  equity,  it  makes  a 
of  the  proposition,  that  the  agreement  amount  in 
to  a  conveyance.  And  it  should  seem  that  Lord 
is  of  this  opinion,  for  in  EjioUys  v.  Alcock  (A)>  wl 
was  contended  that  an  agreement  in  equity  is  a  revc 
only  where  it  can  be  performed,  his  Lordship  did  not 
the  rule  as  stated,  but  shewed,  that  the  agreement  i 
ease  was  such  as  equity  would  perform  (f),  (I),  a 
Clynn  v.  Littler  (A:),  Lord  Mansfield  laid  it  down,  tha 
nants  had  never  been  allowed  to  be  revocations,  unless 
the  covenantee  has  a  right  to  a  specific  performa^ 

Whether  an  abandonment  of  an  agreement  will  j 

(/)  See  Tow.  Dev.  641 .  ed  ;  and  see  Mayer  r.G 

(g)  Ryder  V. Wager,  and  Cotter  2  Dick  563  j  see  also  2  \ 

T.  Layer«  ubi  sup.  436. 

(/()  7  Ves.  JuD.  558.  There  was  (i)   See  SaTSge  v.  Tayl 

an  appeal  from  the  decision  in  this  234. 

case,  which  has  been  compromif.  (i)  1  Blackst.  345. 


(I)  Note.  It  appears  by  an  abstract  of  the  title  to  the  estate 
spect  of  which  the  litigation  in  Savage  v.  Taylor  was  commenc 
the  heir  at  law  of  the  testator  in  his  answer  to  the  bill  of  the  de 
sisted|  that  if  (he  will  was  originally  valid,  yet  it  was  revoked  b 
tides  for  sale,  although  tlie  court  ought  not  to  carry  them  i 
ccutioQ. 
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le  contract  from  operating  as  a  revocation  of  a  prior  viU, 
Jems  to  be  a  more  doubtful  point.  In  the  case  of  Knollys 
.  Alcock,  before  referred  to,  it  was  also  contended,  that 
n  agreement  which  was  abandoned,  was  not  a  revocation 
I  equity ;  but  Lord  Eldon  said,  he  did  not  admit  that  if 
iere  is  an  agreement  in  equity  which  at  the  moment  is  a 
ttnpletely  operative  revocation,  a  subsequent  abandon- 
Mt  mil  of  necessity  set  up  the  will.  His  Lordship 
Ided,  that  he  did  not  say  whether  it  would  be  so  or  not, 
^  he  was  of  opinion  he  could  not  raise  the  question  in  the 

• 

96  before  him,  as  the  agreement  was  never  abandoned, 
the  first  case  in  the  books  (/),  in  which  the  question 
^  whether  a  covenant  to  convey  an  estate  devised, 
otdd  operate  at  law  as  a  revocation  of  the  will,  it  was 
Iden,  that  such  a  covenant  without  more,  was  not  any 
vocation  of  the  will ;  because  perhaps  the  devisor's  inten- 
H  would  alter  before  performance  of  the  covenant.  At 
r,  therefore,  a  contract  does  not  revoke  tlie  will ;  but  a 
iivcyance  in  pursuance  of  the  contract  woidd  of  course 
erate  as  a  revocation,  or  to  speak  more  technically,  as  an 
^emption.  Now  it  may  be  contended,  that  the  same  rule 
List  prevail  in  equity,  and  that  a  contract  for  sale  ought 
t  to  affect  the  validity  of  a  prior  will,  until  it  is  carried  in- 
execution,  or  which  in  equity  is  tantamount  to  a  conveyance, 
itil  the  court  decree  a  specific  pcrfonnance  of  it.  Wliile 
i  agreement  rests  injieri^  and  the  validity  of  it  has  not 
sen  acknowledged  by  a  decree,  it  seems  equitable  that  the 
wner  should  be  at  liberty,  with  the  concurrence  of  the  other 
>»ty,  to  alter  his  mind.  Indeed  in  the  absence  of  in  ten- 
^Mi,  there  seems  to  be  no  weighty  distinction  between  an 
^peement  which  has  been  abandoned,  and  an  agreement 
mx^  equity  will  not  perform.  If  a  man  make  a  second 
^  without  expressly  revoking  the  first,  and  afterwards  can- 

(/)  Montagae  T.Jeffries,  I  Ro.  Abr.6l5,  (P)  pi.  3. 

M  4  ccl 
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eel  the  second  will,  the  first  is  revived,  the  second  will  b  it 
considered  only  intentional  (m) ;  and  although  it  is  true  th 
a  will  is  ambulatory  till  the  death  of  the  testator,  yet  the  san 
ground  may  be  taken  in  support  of  a  will  impliedly  revoked  1 
an  agreement  afterwards  abandoned.  Why  should  not  a  me 
agreement  be  deemed  ambulatory  till  it  is  completed,  wb 
it  is  clear  that  the  parties  may  rescind  the  agreement,  ai 
the  estate  of  the  devisor  is  not  altered  so  as  to  effect  a  rev 
cation  at  law  ? 

When  an  estate  is  contracted  to  be  sold,  it  is  in  equl 
considered  as  converted  into  personalty  from  the  time 
the  contract  (I) ;  and  this  notional  conversion  takes  plac 
although  the  election  to  purchase  rests  merely  with  t: 
purchaser  (n). 

Thus  in  a  case  before  Lord  Kenyon,  at  the  Rolls  C 
Whitmore  demised  to  Douglas  for  seven  years,  widk. 
covenant,  that  if  the  tenant,  after  the  29th  of  Septeml^ 
1761,  and  before  the  29th  of  September,  1765,  shoe 
choose  to  purchase  the  inheritance  for  SOOOL,  WlutDL^ 
would  convey  to  him  (II).     In  1761,  before  any  electi^ 

(m)  Goodright  T.GIazi€r,4  Burr.  S.  C.  cited  ]6  Ves  353,  254  ii4 

2512.  Douglas  v.Whitrong;  Biplej 

(n)  Lawes  t  fionnett,   7  Ves.  Waterworth.  7  Ves.  Jan.  425. 
Jan.  436 ;  1 4  Ves.  Jon.  596  cited  ;  (o)  WhiHnore's  case^  ubi  np 


T 


(I)  The  decision  in  the  case  of  Foley  t.  PerciTal,  4  Bro.  C  C.  4M 
seems  to  depend  on  the  personal  estate  having  been  charged  with  the  J 
gacies  ;  and  the  dictum  of  the  Lord  Chancellor,  that  an  estate  cc^i 
tracted  to  be  sold,  is  not  converted  into  personalty,  where  It  will  df*! 
point  the  testator's  intention  as  to  the  payment  of  legacies  charged  af^ 
the  estate  by  his  will,  appears  not  to  be  warranted  by  either  priocipit  * 
authority.  The  case  of  Comer  t.  Walkley,  2  Dick  649,  is  misreportt; 
See  po8i-  ch.  9. 

(II)  As  to  rights  of  preemption  given  by  will,  and  the  mode  in  whi^ 
they  will  be  carried  into  execation,  see  Earl  of  Radnor  v.  Sbafto,  1 
Ves.  Juu;448;  as  to  a  right  of  preemption  of  timber,  which  a  lessee 
aathorised  to  cat  down^  sae  Goodtitle  v.  Saville,  15  East,  87. 

Whitmoi 
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Whitm(Hre  died,  and  left  all  his  real  estate  to  Bennett  in 

fee,  and  all  his  personal  estate  to  Bennett  and  his  sister 

equally.     In  1765,  before  the  time  mentioned,  Waller,  who 

purdiased  the  lease  and  benefit  of  the  agreement  from  Hon- 

ghis,  called  on  Bennett  to  convey  for  3000/. ;  which  convcy- 

Wce  was  made  in  consideration  of  that  sum.     Afterwards 

'be  sister  and  her  husband  filed  a  bill  against  the  represeat- 

*ttve  of  Bennett,  claiming  a  moiety  of  the  3000/.  and  inte- 

'^fist,  and  it  was  decreed  accordingly. 

This  case  has  been  recently  followed  by  Lord  Eldou(p). 
^ut  it  must  be  obser>'ed,  that  until  the  option  is  declared, 
tile  rents  belong  to  the  heir  or  devisee. 

Upon  the  same  principle  it  has  been  determined,  that  if 
^  man  having  a  timber  estate,  agree  to  sell  a  given  quantity 
per  annum  to  be  chosen  by  the  buyer,  although  the  owner 
fSie,  and  the  option  is  in  the  buyer,  yet  the  timber  cut 
aifter  the  owner's  death,  however  large  in  quantity,  will  be 
purt  of  his  personal  estate  (q). 

The  rule  established  by  these  decisions  must  frequently 
subvert  the  vendor^s  intention ;  where  therefore  a  vendor 
intends  the  estate,  as  between  his  real  and  personal  repre- 
sentatives, to  be  deemed  real  estate,  a  declaration  to  that 
eflfect  shoidd  be  inserted  in  the  agreement  for  sale. 

Disputes  also,  often  arise  between  the  real  and  personal 
representatives  where  a  person  purchases  an  equity  of  re- 
demption ;  the  real  representative  mostly  claiming  to  have 
the  mortgage  money  paid  off  out  of  the  personal  estate,  and 
ilie  personal  representative  resisting  the  demand.  Unless 
the  mortgage  money  form  part  of  the  consideration  money 
for  the  estate,  or  the  purchaser,  by  communication  with  the 
mortgagee,  clearly  take  the  mortgage  debt  on  himself,  as  be- 
tween his  heir  and  executor,  it  will  be  considerd  a  charge  on 

(p)  Towolej  V.  Bedwell,  14  {q)  See  7  Ves.  Jun.  43?. 

\«.Jua  591. 

the 
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the  land ;  the  mere  eovenanting  with  the  mortgager  to 
the  debt,  will  uot  make  it  his  personal  debt ;  and  a 
quently  his  personal  estate,  as  between  the  heir  and.ei 
tor,  will  only  be  the  auxiliary  fund  for  payment  of  it  (r 

In  cases  of  this  nature  equity  always  adverts  to  th 
tcntion  of  the  purchaser,  and  disputes  on  this  subject 
therefore  be  prevented,  by  the  insertion  of-  a  short  d 
ration  in  the  purchase  deed,  whether  the  personal  e 
of  the  purchaser  shall  or  shall  not,  as  between  his  heir 
cxecutorrbc  the  primary  fund  for  payment  of  the  mort 
money. 

But  (to  return  to  the  point  under  consideration)  if  i 
the  death  of  the  vendor  a  title  cannot  be  made  (I),  oti 
was  not  a  perfect  contract,  or  the  court  should  thinks 
contract  ought  not  to  be  executed,  in  all  these  cases  i 
is  no  conversion  of  real  estate  into  personal  in  consideD 
of  the  court,  upon  which  the  right  of  the  executor  oi 
one  hand,  and  of  the  heir  or  devisee  on  the  other,  dq>e 
and  therefore  the  estate  will  go  to  the  heir  at  law  ol 
vendor,  in  the  same  manner  as  if  no  contract  had  been 
tered  into  (<9),  and  the  heir  or  devisee  of  the  purchaser 
not  be  entitled  to  the  money  agreed  to  be  paid  for 
lands,  or  to  have  any  other  estate  bought  for  him  (t). 


(r)  On  this  point  see  E?e]yn  v. 
Evelyn,  2  P.  Wms.  659  ;  and  the 
cases  in  Mr.  Cox's  note  ;  to  which 
add,  Hamilton  v.  Worley^  2  Ves. 
Jun.  62  ;  Woods  ?.Uuntingford,3 
Ves.  Jun.  128;  Buller  v.BuHcr,  5 
Vcs.  Jun.  517  ;  Waring  v.  Ward, 
5  Ves.  Jun.  67O,  and  7  Ves.  Jan. 
332,  and  Lord  Oxford  v.  Lady 
Rodney^  U  Ves.  Jou  417. 


(s)  Lacon  v.Mertins,  3  At 
Attomey*general  t.  Day,  1 
218  ;  Backmaster  y.  Harn 
Ves.  Jun.  341 ;  and  see  8  *Vei« 
274  ;  Rose  y.  CuiiyDgbame 
Ves.  Jun.  550 

(OOreeny.Smith,  1  A(k. 
Broome  y.  Monck^  10  Ves, 
597  ;  Satage  y.Carroll,  1  Bal 
Beatty,  265.     Fide  sti/rA. 


(I)  But  if  the'purchaser  himself  is  aiiye,  he  maj  elect  to  take  th 
tate.  Western  v.  Russell,  3  Ves.  and  Bea«  187. 

C 
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conrt  cannot  speculate  upon  what  the  deceased  party  would 
or  would  not  have  done ;  but,  in  these  cases,  the  inquiry 
most  be,  whether  at  his  death  a  contract  existed,  by  which 
he  was  bound,  and  which  he  would  be  compelled  to  per- 
fonn.    That  alone  can  give  the  heir  of  the  purchaser  a 
r^ht  to  call  for  the  personal  estate  to  be  applied,  or  to  the 
personal  representative  of  the  vendor,  a  right  to  call  upon 
bis  heir.    The  question  must  be  the  same,  whether  a  pur- 
chase or  a  sale  is  insisted  on.    Was  the  ancestor  himself 
hoond  ?    Was  there  such  an  agreement  as  converts  the  real 
estate  into  personal,  or  the  personal  estate  into  real  ?    (u) 
(I).   On  this  ground  it  has  been  decided,  that  where  a 
nan  had  a  right  of  preemption  of  an  estate  under  a  will, 
and  did  not  accept  the  offer  in  his  life-time,  or  denote  any 
intentioa  by  his  will  to  do  so,  there  was  no  subsisting  con- 
tract,  by  vutue  of  which  the  right  passed  to  the  real  reprc- 
KBtative,  so  as  to  enable  him  to  call  upon  the  personal  es- 
t^  to  pay  for  the  estate,  as  if  it  had  been  contracted  for 
(^)*  So  where  upon  a  parol  treaty,  the  purchaser  filed  his 
^31  fer  a  specific  performance  of  it,   and  the  vendor  sub- 
mitting to  perform  it,  a  decree  was  made,  that  the  purchaser 
™uld  pay  the  money  into  the  Bank  by  a  given  day,  or  the 
WI  should  be  dismissed :  and  the  purchaser  paid  the  money 

(«)PerSir  Wm.  Grant,  7  Ves.  (x)  E«rl  of  Radnor  t.  Sbafto, 

Jw-  844,  545.  1 1  V«s.  Jun.  448. 


(I)  ^td»  iupra,  p.  112.  Note  in  Potter  t.  Potter,  1  Ves.  438,  a  biU 
^  fled  to  compel  execution  of  the  parol  agreement  in  the  testator's 
''^time;  his  agent  gave  a  note  for  payment  of  part  of  the  purchase- 
"^^fj  and  l0kiki^tjtate  as  he  pleased.  Possession  of  the  estate  must, 
^^fore,  have  been  delivered  to  him.  And  the  Master  of  the  Rolls 
^Vi^ljiaid,  that  the  agreement  was  so  far  carried  into  execution,  eren 
^^^^  the  will,  at  to  supply  the  want  of  writing.  This  case,  therefore, 
...  ^  others,  only  proves,  that  a  binding  contract  in  the  testator's 
will  be  enforced* 

according 
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according  to  the  decree ;  in  a  question  between  his  heir  m 
devisee  it  was  determined,  that  the  estate  did  }giot  pas9  1 
a  g«^eral  devise  in  his  will,  which  was  made  pfipr  to  t] 
payment  of  the  money  (y).  It  wUl  be  observed,  that  in  th 
case,  neither  of  the  parties  was  bound  at  the  time  the  b 
was  filed ;  and  if  the  purchaser,  had  not  paid  the  monc 
his  bill  would  have  been  dismissed,  and,  in  that  event,  ] 
contract  would  ever  have  existed.  It  was  therefore  dej 
that  the  inception  of  the  contract  was  upon  payment  of  ti 
money,  and  the  will,  therefore,  having  been  made  b^ 
the  contract,  could  not  affect  the  estate. 

But  if  an  estate  directed  to  be  bought,  but  not  actual 
is<mtracted  for,  is  not,  or  cannot  be  bought,  yet  the  mon 
must  be  laid  out  in  other  lauds  for  the  benefit  of  the  de^ 
see  (z).  And  where  a  testator  intends  that  the  devisoe 
the  contracted  estate  shall  have  another  estate  of  equal  n 
lue  in  case  a  good  title  cannot  be  made  to  the  one  conttasw 
ed  for,  an  express  declaration  to  that  effect  should  be  i 
serted  in  the  will. 

By  this  time  we  must  have  observed,  that  the  forq^ 
ndes,  as  to.  the  conversion  of  the  estate,  apply  to  H^i 
cases  only  where  a  court  of  equity  will  decree  a  specific  p 
fonoance ;  for  if  equity  will  not  interfere,  and  the  vendee 
left  to  his  remedy  at  law,  the  rules  of  law,  and  not  those 
equity,  must  then  prevail,  and  consequently  neither  1 
vendor  nor  his  heir  would  be  considered  as  a  trustee  for  4 
purchaser,  but  would  only  be  subject  to  an  action  for  bres 
of  contract. 

(^)Gaslvarth  v.  Lord  Lowther,         Bro.   C.  C.  31  ;   and  see  2  ^ 
12  Ves.  Jan   107.  369;  Broome  t.  Monck,  10  "^ 

(s)  Whittaker  ▼.  WhitUker,  4        Jan.  597.  Fide  supra* 


sec: 
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SECTION, ir. 

Of  Specific  Ptrformance. 

1  HE  ^/receding  obsctv^ttons  lead  us  to  inqtiire,  in  what 
^6asA  a  tourt  of  equity  will  decree  a  specific  perfoitnancc  \ 
%fliich,  f<fr  the  piuTposeS  of  this  work,  may  be  comprised  Bn- 

der  two  heads.     First,  with  respect  to  the  vendor.     Se- 

cohcliy,  %nth  respe<5t  to  the  agreement  itselfL 


I.  fest,  theli,  if  a  man,  seised  in  fee  simple,  or  pur  autre 
vie  (a),  contract  for  the  sale  of  his  estate,  and  die  before 
the  conveyance  is  executed,  his  heir  at  law  will  be  decreed 
to  perfoMii  die  agreement  in  specie,  although  he  covenant^ 
for  Imns^If  only,  and  not  for  his  heirs  (6). 

Bat,  if  the  heir  at  law  be  an  infant,  it  appears  by  some 
Atithorities  (c)  that  he  will  not  be  deemed  a  trustee  for  the 
pordiaser  mthin  the  7th  Ann,  c.  19  ;  because,  it  is  said,  the 
Act  does  not  extend  to  trusts  raised  by  the  construction  of 
^^tity,  and  consequently  no  conveyance  can  be  obtained 
*til  the  infent  attains  twenty-one. — On  examination  of 
^^  authorities,  it  will,  however,  appear,  that  the  provi- 
**oiis  of  the  Act  have  been  extended  to  a  much  more  objec- 
^Hable  case,  and  that  this  construction  owes  its  Origin  ra- 
ther  to  inadvertence  than  principle. 

(a)  Stereos  ▼.  Bailj^  2  Freem.  Abr.  541,  pi.  28  i  Goddwln  t.  Lis. 

^W, cited  ;  Nels.  Cha.  Rep.  106.  ter,  3  P.  Wins.  887 ;  S.  C.  MS.; 

'^Ported ;  see  AnoB.2  Freeiii.155.  Hawkins  ▼.  Obeen,  2  Ves.  559 ; 

ib)  Cell  T.Yermedum,  2  Freem.  Fearne's  Potihumaj  236  ;  Jerdon 

^^.  T.  Foster,  1  Sand«  on  Uses,  283 

(c)  See  Ex  parte  Vernon,  2  P.  cited,  3d  edit. 


^ms  349 ;  Sikes  T^Lisler,  5  Vin. 


In 
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In  a  modem  case,  in  which  this  point  arose  (d)^  a  man 
devised  his  estate,  and  afterwards  contracted  for  the  sak 
of  it,  but  died  before  the  contract  was  carried  into  execution^ 
leaving  an  infant  heir  at  law  ;  and,  according  to  the  reportj 
Lord  Thnrlow,  upon  consideration  ^  declared  the  infimt  wai 
a  trustee  within  tlie  Act  of  Ann,  and  directed  him  to  con- 
vey  to  the  purchaser,  the  will  of  the  vendor  not  having  been 
proved  and  established  against  the  heir  at  law ;  which,  i< 
appears  from  the  original  papers  in  the  cause,  was  owing  to 
the  inattention  of  the  solicitor  who  attended  the  execution 
of  the  commission. 

This  case,  as  reported,  is  a  direct  authority  that  an  in&nt 
heir  at  law,  who  by  construction  of  equity  is  a  trustee  for  a 
purchaser,  is  also  a  trustee  within  the  statute  of  Ann.  The 
decision  being  of  great  importance,  and  the  accuracy  of  the 
book  in  which  it  is  reported  being  very  questionable,  I  traced 
the  cause  in  the  register's  book,  and  have  been  favoiured  with 
a  perusal  of  the  original  papers  in  the  suit.  In  the  copy  of 
the  decree  in  this  case,  and  in  the  decree  as  entered  in  the 
register's  book,  it  is  observable,  that  no  notice  is  taken  of  the 
in&nt ;  but  it  merely  contains  the  usual  direction,  **  that  all 
proper  parties,  as  the  master  shall  direct,  do  join  in  convey- 
ing, &c."  It  appears,  however,  by  the  register's  book,  that 
upon  ftiotion  the  decree  was  varied,  by  omitting  the  direc- 
tion, that  Smith,  as  heir  at  law,  shoidd  convey,  and  that  all 
all  other  necessary  parties  shoidd  also  convey,  and  by  insert- 
ing the  usual  direction,  '^  that  all  necessary  and  proper  par- 
ties, as  the  master  shall  direct,  do  convey :"  which  proves 
that  the  decree  is  correctly  stated  in  Dickens. 

I  have  not  been  able  to  learn  whether  Lord  Thurlow 
altered  his  opinion,  or  upon  what  ground  the  decree  was 
varied ;  but  it  seems  to  have  been  occasioned  by  the  im- 
possibility of  obtaining  a  conveyance  from  the  heir  at  law^ 

(d)  Smith  T.  Hibbard,  2  Dick.  7»0. 

who 
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who  went  to  the  East  Indies  very  young,  and  had  not  hecn 
fiinoe  heard  of.     The  conveyance  was  not  executed  till  many 
jein  after  the  decree,  when  Uic  hdr  at  law,  if  he  was  alive, 
must  have  been  between  30  and  40  years  of  age ;  but  lie  was 
supposed  to  be  dead,  and  another  person  joined  in  the  con- 
veyance, as  the  heir  at  law  of  the  vendor.     The  presumption, 
therefore,  is,   that  Lord  Thurlow  continued  of  the  same 
q^mion,  but  varied  the  decree,  for  the  convenience  of  the 
puties :  and  it  is  to  be  hoped  that  his  Lordship's  decision 
win  be  followed  in  future  cases.     For  notwithstanding  Lord 
Talbot's  doubt  (^),  it  has  been  decided,  that  an  infant  may 
coDTey  under  the  statute  of  Ann,  in  pursuance  of  a  decree 
of  the  court  (f) ;  and  it  is  a  simple  act  of  legislation  to  de- 
due,  18  Lord  King  is  reported  to  have  done,  that  he  would 
ia  the  cue  before  him,  hold  the  statute  to  apply  to  construc- 
tive traits,  but  that  he  never  would  do  so  in  future  {g).     If 
the  court  were,  in  cases  of  this  nature,  to  require  a  bill  to  be 
fled,  the  interests  of  the  infant  would  be  before  the  court, 
and  could  be  taken  care  of.      If,  on  the  contrary.  Lord 
Thudow's  decision  be  not  attended  to,  the  most  serious  in- 
coBvnience  must  frequently  ensue,   inasmuch  as  the  pur- 
<^>Wrivould  be  at  liberty  to  rescind  the  contract.  (I). 


(0  Goodwin  r.  Lister,   3   P.        Pof.  239  ;  and  Hawkins  t.  Obeen, 
^■•.887 ;  S.  C.  MS.  2  Vcs.  559. 

(/)  Oaebj  V.  Price,  Fearne's  {g)  See  Goodwin  ▼.  Lister. 


(I)Et  parte  Knight.  Lad/ Teynham  t.  Head,  21  January,  1799, 
^^«  Two  daughters  deTisees  in  fee*  The  estate  was  sold  under  a  de« 
^^^  br  payment  of  testator's  specialty  debts.  The  surviving  daughteri 
ttd  two  sons,  coheirs  in  gavelkind  of  the  other,  were  made  coovey- 
'"f  ptrties  in  the  conveyance  to  the  purchaser.  One  son  died  without 
kviog  executed  the  conveyance,  leaving  an  infant  heir,  who  wu  decreed 
^  ^  a  tnistee  for  the  porch&ser,  and  conveyed  accordingly. 

An 
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An  agreement  by  a  man  seised  in  tail  is,  of  oouTBe,  bind- 
ing on  himself,  but  it  cannot  be  enforced  against  the  issue 
in  tail,  if  no  fine  or  recovery  was  levied  or  suffered,  although 
the  ancestor  covenanted  for  that  piurpose  (h)y  and  received 
part,  or  even  the  whole  of  the  purchase-money,  and  a  decree 
was  made  against  him  to  levy  a  fine,  or  suffer  a  reoovory ; 
and  he  died  in  contempt,  and  in  prison,  for  not  obeying  the 
decree  (i) :  the  ground  of  which  determinations  is,  -tliat  t}ie 
issue  in  tail  claim  per  fonnam  donU  from  the  creator  or 
author  of  the  estate  tail ;  and  therefore,  though  in  the  poiwer 
of  tenant  in  tail  by  a  particular  conveyance,  that  not  hdof 
done^  the  court  cannot  take  away  the  right  they  derive,  not 
from  the  tenant  in  tail,  but  from  the  auUior  of  the  estate 
tail  {ky 

A  distinction  has,  however,  been  taken,  where  die  aa* 
cestor  is  only  equitable  tenant  in  tail ;  and  the  court  will  in 
that  case,  it  is  said,  relieve  against  the  issue  (/),  becniie 
equitable  estates  tail  are  mere  creatures  of  the  court,  and  not 
within  the  statute  de  donis ;  and  there  cartainly  aeemi 
groimd  to  contend  that  the  coiut  would  compel  a  apecsific 
performance  against  equitable  issue  in  tail,  where  a  decree 
has  been  made  in  the  ancestor's  life-time.  But  as  late  lo- 
thorities  [m)  have  settled  that  an  equitable  estate  tail  in  fiee- 


(h)  Cavendish  v.  Worsley,  Hob. 
203 ;  Ro6s  v.  Ross,  1  Cha.  Ca. 
171 ;  Sayle  ▼.  Freeland,  2  Ventr. 
350 ;  Jenkyns  t.  Reymes,  1  TjCt. 
237  ;  which  have  overruled  the 
diclumm  Hill  T«Carr,  1  Cha.  Ca« 
294. 

(i)  Powell,  T.Powell,  Prec.  Cha. 
2785  Weal  ▼•  Lower,  2  Vern. 
306.  cited )  Sangon  r.  Williams, 
Glib.  Eq.  Rep.  104,  cited  ;  and  see 
1  Ves.  224. 

{Jt)  See  2  Ves.  634. 


(/)Norcliflre?.Worsley»  1  Cha. 
Ca.  234 ;  Sayle  ▼.  Freelaad,  % 
Ventr.  350 ;  aod  see  1  Pow.  Contr. 
126. 

(m)  Legate  y.  Sewell,  1  P.  Wms. 
91)  Harrey  v.  Parlcer,  10  Vio. 
Abr.  266,  pi.  6,  affirmed  ia  Ikmu 
Procm  ;  Kirkham  t.  Smithy  AmbL 
318;  Radford  t.  Wilaooy  8  Atk. 
815  ;  Boteler  t.  Allrngton,  1  Brq. 
C.  C.  72;  Burnaby  r.Chriffia,  S 
Ves.  JoD.  266 ;  and  see  Fletcher  t. 
ToUet,  5  Ves,  Jun.  13. 
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holds  cannot  be  barred  by  a  mere  deed,  but  only  by  a  fine  or 
leeovery ;  it  seems  that  equity  could  not  consider  such  issue 
to  be  bound  by  a  mere  agreement  entered  into  by  their  an- 
ootor. 

The  same  observations  seem  to  apply  to  legal  and  equi- 
table estates  tail  in  copyholds,  for  a  \egsl  intail  can  only 
be  barred  according  to  the  custom  of  the  manor  of  which  the 
eopyhdd  estate  is  holden ;  and  perhaps  the  better  opinion  is, 
Aat  die  same  steps  must  be  taken  to  bar  an  equitable  estate 
tal  in  copyholds,  as  must  be  pursued  in  the  case  of  a  l^al 
intuL    Lord  Hardwicke,  however,  appears  to  have  thought 
(n)  ihat  a  mere  isurrender  was  in  every  case  sufficient  to  bar 
an  equiUMe  estate  tail  in  copyholds ;  but  the  contrary  opi- 
mon  is  entertained  by  the  profession,  and  appears  to  be  au- 
thoraed  by  a  case  cited  in  several  books  from  the  papers  of 
the  hte  Mr.  Powell  (o),  in  which  it  was  held,  that  a  cove- 
nant hjra  tenant  in  tail  in  equity  of  a  copyhold,  in  his  mar- 
riage aettkment,  to  surrender  his  copyholds  to  uses  in  strict 
setdement,  was  not  of  itself  sufficient  to  dock  the  equitable 
intafl'tfiir  if  such  an  intail  be  created,  a  recovery  in  the  court 
IwA  ia  necessary  to  dock  it ;  it  being  a  rvle^  that  the  same 
itepi  mut  be  taken  to  bar  an  equitable  estate  in  tail,  as 
wuldhe  reqvisite  to  bar  it,  were  it  a  legal  estate  tail  (jp)  (I). 
Indeed  the  power  of  tenants  in  tail,  to  bind  their  issue, 

(«)  Radford  V.  Wilwn,  3  Atk.  (o)  Hale'i  cise,  Ch.  lltb,  Dec. 

^l^;aDdieethejodgmentofLsrd  1764;  and  see  Roe  v.  Lowe^  I 

^wellor  AptkjT,  in  Grayme  t.  Henry  Blackst.  446. 

Cfi7«f,  1  Watk.  Cop.  180 ;  and  (p)  And  see  1  Watk«  Copjb. 

^  ^.Cootr.  ]8(  ;  see  Pullto  181 ;  1  Preston  on  ConTey.  IS5. 
▼Urd Mkldleton, 9  Mod. 483. 


(I)Nott|  this  appears  to  be  an  extract  from  Mr.  Booth's  opinion  on 
^c^  The  case  itself  appears  to  hafe  been  decided  on  the  ground 
^^  remainder-man  claiming  in  equity  under  the  coTenant  for  the 
'^^^^ot  was  a  mere  volunteer, 

N  ought 
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ought  fo  l>e  the  same,  wheifaer  the  estate  be  6eAM  t 
copyhold^  and  whether  the  intail  be  legal  or  equitable ;  tl 
analogy  preserved  between  l^al  and  equitaUe  estates  tft; 
and  between  limitations  in  freehold  and  copyhold  estate 
ought  to  be  adhered  to  m  this  instance. 


Where  by  the  custom  of  a  manor,  and  it  is  the  cnatom 
most  manors,  a  tenant  is  complete  master  q£  his  estate  i] 
dq)endently  of  his  wife,  and  can  by  his  own  act  alone  In 
her  &ee  bench ;  an  agreement  by  him  for  sale  of  his  estast 
mil  be  enforced  against  the  wife,  if  he  die  before  it  is  eairia 
into  execution  (j). 

But  an  agreement  for  sale  of  a  freehold  estate  could  sst 
be  carried  into  execution  against  a  widow  entkled  to  dtwer^ 
The  distinction  is  founded  upon  this  ground ;  that  a  h^ 
band  has  it  in  his  power,  during  his  life,  to  seU  his  eagybfH 
estates,  and  therel^  bar  his  wife's  expectancy ;  but  if  a  wife'i 
right  to  dower  once  attaches  on  a  freehold  estate  nayctirf 
the  husband's  alone  can  divest  it 

Equity  will  enforce  an  agreemait  by  a  joint  teo^t  &i 
sale  of  his  share  against  the  siurivor;  if  the  articles  amoiiBi 
to  an  equitable  severance  of  the  jointure  (r) :  and  a  cove 
nant  to  sell,  though  it  does  not  sever  the  joint  tenancy  a 
law,  vrill  in  equity  (*)• 

An  agreement  by  stjhme  coveri  for  sale  of  her  estate  eai 
not  be  enforced  eith^  at  law  or  in  equity  (/),  unless  tii 
estate  be  settled  to  her  separate  nse,  so  as  to  enable  her  1 

( q)  Hinton  t«  Hioton,  2  Ves.  Vera.  45,  63.    See  2  Vet.  684^ 

631,638;  Anibl.277;  Brown  t.  (#)   See   3   Ves.   Jan.  259 

RaiDdle,  8  Ves.  Jiin«  256,  which  Frewen  t.  Relfe,  2  Bro.  C.  i 

o?er«ruled  Musgnre  ▼.Dashwood,  220. 

2  Vera.  45, 63.  (0  Emeiy  r.  Wast,  S  Vsf .  Js 

(r)  MssgraTe  ?•  Da^hwood;  2  846. 

dispa 
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hfne  of  it  as  if  she  were  sole;  nor  will  an  agreement  by 
er  kusbind  bind  her  {u).  Of  the  incapacity  of  a  married 
Oman,  <nr  her  husband,  to  bind  her  real  estate^  unless  by  a 
le  or  recovery^  there  is  a  striking,  instance  in  the  yci^ 
loks  in  the  reign  cf  Edward  the  Fourth  (<r).  A  woman 
*-did  que  use  and  her  husband  joined  in  the  sale  of  her 
tite ;  the  wife  received  the  money,  and  she  and  Iw  hus^ 
Old  begged  her  feoffee  to  convey  the  estate  to  the  purchaser 
hidi  he  aeeordingly  did.  The  husband  di^,  and  thm  the 
ife  ffled  a  bill  i^;ainst  the  feoffee  for  a  breach  of  trust 
le  cause  was  heard  in  the  Exchequer  Chamber,  before  the 
Sbnedbr  and  the  judges  of  both  benches,  who  held,  that 
he  «}e  WIS  in  &ct  the  sale  of  the  husband ;  that  the  receipt 
r  the  laoney  by  the  wife  was  immaterial,  ^nd  the  sale  was 
Old ;  that  the  tntstee  was  answerable  £or  the  breach  oC  trust ; 
si  as  die  porehaser  knew  he  was  buying  a  married  woman's 
Me^  Aat  the  wife  might  recover  the  estate  from  him^ 
%  hoirarer,  an  husband  agree  to  convey  his  wife's  esti^ 
»irill»  alDoafding  to  some  cases,  be  compelled  to  perfonn  the 
jgnoBrtit  m  specie  (y) ;  because  it  has  been  said,  it  is  to  be 
pemBcd,  that  the  husband,  where  he  covenants  that  his  wife 
ibaH  kvy  a  fine,  has  first  gained  her  consent  for  that  pur- 
IMt(s);  bat  ^s  does  not  seem  to  be  the  true  ground,  ior 
ibhougfa  the  wife  ^ear  by  b^  answer  that  she  never  assented 
te  die  agreement,  yet  the  husband  will  not  be  let  off  (a). 
Th(  piineiple  upon  wl^ch  the  miirt  proceeds,  seems  to  be 

00  See  Dtniel  if.  Adams,  Ambl.  Stephenson,  7  Ves.  Jun.  474 ;  see 

^5;  1  Jq,  Ca.  Abr.  62,  pi.  2,  Wheeler  v.  Newton,  Prec.  Cha. 

^Bote,  which  correct  the  <fic-  16;  Haddon's  case,  Toth.  2o5j 

^  ia  Baker  v.  Child,  2  Vero.  and  see  Griffin  t,  Taylor,  ib.  106  ; 

61.  ebit.  1649. 

W7  L  IV.  M  b.  (a)  Winter  r.  Derrenx,   8  P. 

M  flaU  T.  Hardy,  3  P.  Wms.  Wms.  190,  n.  a 

^^i  BunagtoB  r.  Home,  ^  £q.  (a)  Wihers  t*  Pincbard,  7  V>0p 

^^  Abr.  17,  pi,  7  ;  MorrU  v.  Jun.  457,  cited. 

NS  this. 
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this,  tharf;  if  a  person  undertakes  that  another  shall  do  a  oef- 
tain  act,  he^  is  hound  to  procure  him  to  perform  it ;  and,  there- 
fore, where  a  father  covenanted  that  his  son,  who  was  then  under 
age,  should  convey  lands  to  a  purchaser,  he  was  decreed 
to  prociure  the  son  to  convey  on  his  coming  of  age  (6).  (I). 

There  have  been  instances  of  committing  the  husband  to 
the  Fleet,  lihtil  the  wife  should  convey  the  estate ;  bat  if 
he  should  make  it  appear,  that  he  could  not  prevail  oil  his 
wife  to  join,,  it  seems  that  he  must  of  necessity  be  discharged, 
upon  placing  the  vendee  in  the  same  ntuation  as  if  the 
agreement  had  never  been  executed  (c). 

In  a  late  case  (d)  Lord  Eldon  seemed  of  opinion,  that 
if  this  alarming  doctrine  were  perfectiy  res  Integra^  he 
should  hesitate  before  he  would  hold  the  husband  bound 
to  procure  the  wife  to  join.  His  Lordship  said,  thai  if 
a  man  chooses  to  contract  for  the  estate  of  a  married  wo- 
man, or  an  estate  subject  to  dower,  he  knows  the  pro- 
perty is  her's  altogether,  or  to  a  gives  extent  The 
purchaser  is  bound  to  regard  the  policy  of  the  kw;  and 
what  right  has  he  to  complain,  if  t^e  who,  according  to 
law,  cannot  part  with  her  property  but  by  her  own  free 
will,  takes  advantage  of  the  locus  pcsnitentice :  and  why 
is  he  not  to  take  his  chance  df  damages  against  the  hus- 

(6)  AnoD.  2  Cha.  Ca.  53.  Ves.  Jan.  846 ;  and  see  Sedgwick 

(c)  See  note  to  Hall  t  Hardy,  t.  Hargrave,  2  Ves.  S7. 

3  P.  Wms  1 87 ;  Ortread  t.  Round,  (d)  Emery  v.  Wwe,  8  Ves.  Jan. 

4  Vin.  Abr.  803,  pi.  4  )  8  Ves.  505,  and  see  16  Ves.  Jwu  367. 
Jun.  510 ;  and  Emery  t.  Wase,  6  Howell  ▼.  George,  1  Madd.  1. 


(I)  And  it  is  no  plea  to  an  action  at  law  for  breach  of  the  agreement, 
to  say,  that  the  third  person  had  nothing  to  do  with  it,  or  no  estate  t 
it,  for  the  defendant  hath  undertaken  to  procure  it,  and  mast  at  hi 
peril.— SUaghton  v  Hawley,  M.  I  W.  and  M.  Rot  662,  B.  R.  jadg 
ment  in  H.  after.    MS. 
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kmd?  And  after  shewing  the  absurdity  which  must  arise 
by  adhering  to  the  contrary  doctrine,  his  Lordship  added, 
that  there  was  dilHculty  enough  to  make  him  pause,  he- 
foe  he  should  follow  the  two  last  authorities ;  and  he 
was  not  sure,  whether  it  was  not  proper  to  have  the  judg- 
moit  of  the  Hoiise  of  Lords,  to  determine  which  of  the 
dedaiims  on  this  point  ought  to  bind  us. 

And  it  now  seems  perfectly  clear,  that  this  jurisdiction 

ia  to  be  very  sparingly  exercised  (I),  and  that  equity  will 

eagody  seisie  on  any  reasonable  ground  as  a  bar  to  the  aid 

of  the  court  (e).     Indeed  in  a  late  case  (J^  in  the  coiu*t  of 

Common  Pleas,  where  an  action  was  brought  on  a  covenant 

hy  a  husband,  that  he  and  his  wife  would  levy  a  fine,  and 

he  corid  not  procure  her  concurrence,  the  learned  Chief 

Justice  said,  that  the  covi^nant  upon  which  the  action  was 

hm^lht,  was  such  as  the  court  of  Chancery  would  not  now 

eiifiim;  and  he  added,  that  nothing  could  be  more  absinrd 

than  to  aUow  a  married  woman  to  be  compelled  to  levy  a 

loe,  through  the  fear  of  her  husband  being  sued  and  thrown 

intajail,  when  the  general  principle  of  the  law  is,  that  a 

mttiied  woman  shall  not  be  compelled  to  levy  a  fine.     This 

ofaaervatioQ  of  Lord  Chief  Justice  Mansfield,  must  have 

conoderable  influence  on  this  subject,   although,   as  we 

hive  8een»  it  is  not  settled,  that  eqmty  will,  in  every  case, 

^^  to  compel  the  husband  to  procure  his  wife's  cour 

cwrence.  

An  agreement  by  a  lunatic  cannot  of  course  be  carried 
uito  a  specific  execution ;  but  the  change  of  the  condition 

(0  See  Ortread  t.  Koond,  4        Ambl.  495. 
^  Abr.  203,  pi.  4 ;   Emery  v.  (  / )  Da?is  r.  Jonet^  1  New  Rep, 

^^,  ubi  sup.  i  Daniel  t.  Adams,        267. 


OUpoo  this  expression  Lord  Eldon  observes,  tha  t  certainly  it  Is  rerj 
''^''^^ctDfj  to  be  loformed,  that  it  is,  and  it  is  n«t  to  be  done*    8  Ves. 

N3      •  Ox 
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of  ft  petBbH  entering  into  an  agreement  by  becoming  Itma^ 
tic,  will  not  alter  the  right  of  tlic  parties ;  which  will  be 
the  same  as  beforCi  protided  they  can  come  at  the  remedy. 
.As  if  the  legal  estate  is  tested  in  trustees,  a  court  of  equity 
will  decree  a  specific  performance ;  and  the  act  of  God  Will 
Hot  change  the  right  of  the  parties ;  but  if  the  l^al  ertatcf 
be  \eiAcd  in  the  lunatic  himself,  that  must  prevent  the 
temedy  in  equity,  and  leave  it  at  law  (g),  (I) ;  unless  the 
purchaser  is  satisfied  tvith  the  enjoyment  of  the  estate  whidf 
a  decree  will  give  him,  and  chooses  to  encounter  the  inocm- 
venience  of  leaving  the  l^al  estate  outstanding  i&  the  h^ 
natic,  in  which  case  k  specifie  performance  will  be  dtQifed 
in  his  favour  {h). 

If  trustees^  Under  a  polvef  of  salci  make  a  legal  eoBk 
tract  {or  sale  of  the  estate,  the  eontract  binds  the  estate; 
and  thoi^h,  by  the  deaths  of  parties,  the  power  shoidd  be 

« 

extinguifihed,  yet  the  contract  must  be  executed  by  those 
wiu)  have  got  an  interest  by  the  extingUishmetit  of  die 
power  (i)* 


># 


ll.  Secondly,  We  are  to  consider  the  rules  by  tvhich 
equity  is  guided  in  granting  a  specific  performance^  with 
teference  to  the  agreement  itself* 

We  shall,  in  the  subsequent  chapters  of  this  treatise, 
have  occasion  to  consider  rather  at  large  in  what  cases  equity 
will  or  will  not  enforce  a  specific  performance  of  an  agrees 

(g)  Owenv  Davies,  1  Ves.  82.  (i)  Mortlock  r.  Boiler,  10  Vm. 

(A)  HallT.  Warren,  9  Ves.  Jud.  Jun.  292  ;  and  see  Shannofi  t, 
605,  Bradstreet,  1  Scho«  and  Lef.  5^. 


(!)  It  is  much  to  be  regretted,  that  the  late  act  of  43  Geo.  IlL  c  75— 
did  not  pronde  for  this  case,  by  enabling  the  committee  to  coDTeji  undcflH 
the  directioti  of  the  court)  on  payment  of  the  purchase-money. 
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Bent  ftr  sale  ^  an  estate ;  aud  it  will  in  thiii  p1aoe«  ihope- 
fmy  be  floiBdent  to  state  the  general  rules  by  which  equity 
is  guided  in  compdliBg  the  speeific  perfinmanoe  of  agree- 


The  original  foundation  of  these  decrees  was  simply 
i]b]%  tbtat  damages  at  law  would  not  give  the  party  the 
toopamtitai  to  whieh  he  was  entitled ;  that  is,  would  not 
yA  Urn  in  a  ^tuation  as  beneficial  to  him  as  if  the  agree- 
&eat  were  ^pecifiodly  performed.  On  this  ground  the 
sovt^  m  a  Taiiety  of  cases,  has  refused  to  interfere, 
^Aat  fircnn  the  nature  of  the  case  the  damages  must  ne- 
Denoily  be  commensurate  to  the  injury  sustained  (k)^  as, 
fir  instance,  in  agreements  for  the  purchase  of  stock,  it 
tmug  the  aame  thing  to  the  party^  where  or  from  whom 
the  stock  is  purchased,  provided  he  recdves  the  money  that 
^  pudiase  it  These  cases  shew  what  were  the  grounds 
4IB  which  courts  of  equity  first  interfered,  but  they  have 
eoortaatly  held  that  the  party  who  comes  into  equity  for  a 
^edfe  performance,  must  come  with  perfect  propriety  of 
eoadoet^  otherwise  they  wiU  leave  him  to  his  remedy  at 
law  (2). 

The  dectering  a  specific  perfarm«nce  is  a  matter  of  dis- 
^Mioil,  but  it  is  not  an  arbitrary,  capricious  discretion;  it 
^^  be  regulated  upon  grounds  that  will  make  it  judi- 
^  (»).  And  undoubtedly  every  agreement,  of  whieh  there 
^inmld  be  a  spedfic  execution^  ought  to  be  in  writing,  cer- 
t^  and  &ir  in  all  its  parts,  and  for  adequate  consider- 
^0B(ny^ 

O)  Erriagton  r.  Anoesley,  2  (m)  Per  Lord  Eldon,  see  7  Veau 

^■^CCa  341.  Flint T.Braodon,  Jun.  35  ;  aid  see  3  Aik.  188 ;  4 

^  Vft.  Jaa.  363 ;  Mitf.  PI.  109.  Burr.  2539. 

ff^  Rinett  w.  Yielding,  2  Scho.  (n)  Per  Lord  Hardwicke,  see  I 

^■^  Let  653  [misprinted  in  the  Vet.  279;  and  see  3  Atk.  386« 

'^^HA]  per  Lord  Redesdale  ;  and  Eilard  r.  Lord  Llsadkff,  I  Bali 

^^^  Cadaumr*  Homer,    IS  Yes.  and  Beattj,  241. 

*«»1.10. 

N  4  Equity 
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Equity  will  not  decree  a  spedfic  perfonnance  of  a. 
agreement  made  in  a  state  of  intoxication,  although  th 
party  was  not  drawn  in  to  drink  by  the  plaintiff;  jux  wL 
it  decree  the  agreement  to  be  delivered  t  p  ;  but  will  kai 
the  parties  to  their  remedy  at  law  (o). 

A  court  of  equity  frequently  decrees  a  specific  pe- 
formance  where  the  action  at  law  has  been  lost  by  tl: 
defitult  of  the  very  party  seeking  the  spedfic  perfiirmanc 
if  it  be  notwithstanding  conscientious  that  the  agieemei 
should  be  performed,;  as  in  cases  where  the  terms  of  tl 
agreement  have  not  been  strictly  performed  on  the  part 
the  person  seeking  specific  performance ;  and  to  sustain  i 
action  at  law,  performance  must  be  averred  according  to  tl 
very  terms  of  the  contract.  Nothing  but  specific  execati^ 
of  the  contract,  so  fSeur  as  it  can  be  executed,  will  do  justi 
in  such  a  case  (p). 

Although  damages  may  be  recovered  at  law,  yet  equi 
is  not,  therefore,  obliged  to  decree  a  specific  performanc 
but  the  court  will  judge  on  the  whole  circumstances  of  t 
case,  whether  it  be  such  an  agreement  as  ought  to  be  carri 
into  effect ;  for  a  jury,  upon  inquiry,  may  find  very  smi 
damages,  and  then  it  woiild  be  very  hard  to  carry  sudi  a 
agreement  into  execution  in  equity,  when  it  would  1 
greatly  to  the  prejudice  of  the  party  against  whom  it  shoal 
be  decreed  to  be  executed  (q). 

In  a  case  where  a  man  was  entitled  to  a  small  esta' 
.    imdcr  his  father's  wiD,  ^ven  on  condition  that  if  he  shou 
oell  it  in  25  years,  half  the  purchase-money  should  go 


(o)  Cragg  T.  Holme,   18  Yes.  Napper,  ib.  684. 

JuD.  14  cited;  tee  Say  t.  Barwick,  (q)  per  Lord  Hardwicke|  H 

1  Ves.  and  Bea- 195.  see  Pope  t,  Harris,  LeH^  7! 

(p)  Davis  V.  Hone^  2  Scho.  and  cited: 


Lef.  347.  741.    See  Lennon  v. 
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bis  brother ;  he  agreed,  in  writing,  to  sell  it,  and  after- 
Hards  reftised  to  carry  the  sale  into  execution,  pretending 
to  have  been  intoxicated  at  the  time.    A  bill  was  brought 
against  him  to  compel  a  specific  performance ;  and  Lord 
Hardwicke  held,    that  without  the    other    circumstance, 
the  hardship  alone  of  losing  half  the  purchase-money,  if 
earned  into  execution,  was  sufficient  to  determine  the 
discretion  of  the  court  not  to  interfere,  but  leave  them  to 
law  (r). 

Nor  will  equity  interpose,  if  the  party  who  is  called 
upon  to  do  the  act  is  not  lawfully  competent  to  do  it ;  for 
that  amongst  other  inconveniences  would  expose  him  to  a 
new  action  for  damages  {s). 

But  although  a  covenant  ought  not  to  be  performed  liter- 
ally,  yet  equity  will  execute  it  according  to  a  conscientious 
modification  of  it,  to  do  justice  as  far  as  circumstances  will 

permit  (t). 

Suppressio  veri^  as  well  as  svggestio  falsi,  is  a  groimd 
to  lesdnd  an  agreement,  or  at  least  not  to  carry  it  into 
exeealion  (t/),  and  even  an  industrious  concealment,  during 
a  treaty,  of  the  necessary  repair  of  a  wall  to  protect  the 
estate  firom  a  river,  which  was  a  considerable  outgoing,  has 
been  deemed  a  sufficient  ground  to  withhold  the  aid  of 
eqoity  (x)  from  a  vendor.  So  where  there  is  a  mistake 
between  the  parties  as  to  what  was  sold,  the  court  will  not 


(r)  Fain  v.  Brown,  2  Vcs.307, 
^t^.  Costigan  v.  Hastier,  2  Scho 
^d  Lef.  160;    see  2  Ball  and 
^^at.  SSd ;  Howell  v.  George^  1 
^Md.  1. 

C«)  Harnett  t;  Yielding,  2  Scho. 
^>4  Lef.  554 ;  EUard  T.Lord  Llan- 
^^  1  Ball  and  Beatty,  241.  See 
»*tp.l89. 


(/)  Datis  V.  Hone,  2  Seho.  and 
Lef«  348. 

(u)  See  Bnzton  t.  Cooper,  3 
Atk.  383  i  S.C.  MS. ;  Howard  r. 
Hopkins,  2  Atk.  371 }  Young  v. 
Clerk,  Prec.Clia.l38 ;  1  Trea.Eq. 
cb.  ii.8. 8 ;  1  Ball  and  Beatty,241. 

(s)  Shirley  t  Stratton,  1  Bro. 
C.C.  410j 

interfere 
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interfere  in  frvour  of  either  party  (^)-  Even  mere  gurjnriM 
on  third  persons  at  a  sale  by  auction,  has  been  deemed 
sufficient  to  prevent  the  court  from  assisting  a  purchaser, 
as  where  the  known  agent  of  the  seller  bid  for  the  estate 
0n«behalf  of  the  purchaser,  and  other  persons  present  think- 
ing he  was  bidding  as  a  puffer  on  the  part  of  the  vendor, 
were  deterred  from  bidding  (z).  So,  in  a  recent  case, 
where  the  purchaser,  previously  to  the  sale  by  auction, 
told  the  vendor  that  he  would  have  nothing  to  do  mth  the 
estate,  but  afterwards  went  to  the  sale,  where  lie  was  oofi- 
iidered  by  tlie  company  as  a  puffer  (I),  and  bid  8OOOA 
for  the  estate,  which  was  knocked  down  to  him  at  that  sum 
from  the  misapprehension  of  the  person  appcMuted  to  bid 
for  the  vendor,  who  ought  to  have  bid  9000/.  and  the  mis^ 
take  was  instantly  explained,  a  specific  performance  was 
refiised  (a)^ 

If  an  agent,  employed  to  sell  an  estate,  sells  it  in  a  man* 
ner  not  authorised  by  the  authority  given  to  him,  a  spedfiq 
performance  will  not  be  decreed  against  the  principal,  al« 
though  the  estate  be  sold  for  a  greater  price  than  he  required 
for  it  (£)•  At  least  it  is  clearly  settled,  that  if  an  agent  is 
empowered  to  sell  w  estate  by  public  auction,  a  sale  l^ 


(y)  See  1  Ves.  Jan.  211 ;  6  Ves. 
Jan  339 i  13  Ves.  Jao.427  ;  Oig^ 
ginson  T.  Clowes,  15  Ves.  Jon. 
516  ;  Clowes  r.  Higgioson,  1  Ves. 
tad  Beft«  524  ;  Harnett  ?.  Yield- 
ingy  2  Scho.  and  Lef.  554. 

(z)  TwiaiBg  ¥•  Morris,  2  Bro. 
CO.  326 ;  see  6  Vei.  Jua.  338  ; 
10  Ves.  JuD.  305^  313,  398  ;  and 
lee  WiUan  v.  Willaa,  16  Ves.  Jun. 


72 ;  Magraoe  t.  Archbold,  1  IXiwe, 
107, 

(a)  Mason  v.  Armitage^  13  Vef» 
Jan,  25.  See  Hill  v.  BacUey,  17 
Ves.  JuB.  394. 

(^)  Daniel  v.  Adams^  Arnbl* 
495  ;  ti  vide  a  dictum  bj  Lord 
Eldon  in  Coles  v.  Trecothick,  I 
Smith's  Rep.  247  • 


(I)  This  is  stated  in  the  jadgnent^  but  qa.  whether  it  aj^ared  In 
^TidcDce. 

private 
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))ri?ate  contract  is  not  within  his  authority*  For  althongh 
the  owner  may  have  fixed  the  price,  yet  the  estate  might 
hsTe  sold  for  more  at  a  public  auction.  But  if  an  ag6nt  is 
diiected  to  sell  an  estate  by  private  contr^  and  he  dis* 
pose  of  it  by  public  auction  for  a  larger  sum  than  the  prin-r 
qui  required*  it  still  seems  open  to  contend  that  the  pur^ 
diaer  may  enforce  a  specific  performance  of  the  contract, 
vaim  some  particular  reason  should  occur  to  induce  the 
eoiirt  to  refuse  its  aid. 

In  Mortlock  v.  Buller  (r),  Lord  Eldon  said,  he  should 
bedtite  long,  be&re  he  should  state  as  a  clear  proposition, 
that  where-  the  title  t6  a  specific  performance  is  founded 
iu  I  Kioss  Inreach  of  trust  by  an  agent  to  his  principal,  a 
CMUt  if  equity  would  assist  the  plaintiff  in  the  purpose 
of  miling  himself  of  that  breach  of  trust :  and  whether 
tbe  prinotple  would  not  authorise  the  court  to  leave  him  to 
lsV|  sad  not  to  let  him  come  for  a  remedy  beyond  that 
T^  were,  his  Lordship  added,  dicta  enough  well  to  au- 
tboriiethat 

And  where  trustees  for  sale  of  an  estate  enter  into  a  con^ 
^^M  which  would  be  deemed  a  breach  of  trust,  equity  will 
^  «dy  refuse  to  interfere  in  favour  of  the  purchaser,  but 
^  even  at  the  suit  of  the  cestui^  que  tr%isU  restrain  the 
^'■^Wees  firom  executing  the  contract,  and  the  purchaser  will 
"^  left  to  his  remedy  at  law  (rf)* 

If  a  person  entitled  in  default  of  execution  of  a  power  of 
*lct  contract  to  sell  the  estate,  not  as  owner  but  merely  as 
^  «gent  irf  the  trustees,  and  the  contract  could  not,  imder 
the  drcumstances,  have  been  carried  into  execution  against 
^^  trustees,  it  will  not  be  enforced  against  the  agent,  al^^ 


^^)  10  Ves.  Jun.  292 ;  and  see        Jun.  292.  See  Hill  t.  Buckley,  17 
^'ose  of  the  judgment.  Ve».  Jun,  39  Ij 

^^  Mortlock  T.  Buller,  10  Ves. 

though 
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though  he  hunself  become  entitled  to  the  estate  before  the 
decree  (e),  (I). 

Where  a  person  takes  upon  hhnself  to  contract  for  the 
sale  of  an  estate,  and  is  not  absolute  owner  of  it,  nor  has 
it  in  his  power  by  the  ordinary  course  of  law  or  equity  to 
make  himself  so ;  though  the  owner  offer  to  make  the  seller 
a  title,  yet  equity  will  not  force  the  buyer  to  take  it,  for 
every  seller  ought  to  be  a  bona  fide  contractor  {f) :  and  it 
would  lead  to  infinite  mischief  if  one  man  were  permitted 
to  speculate  upon  the  sale  of  another's  estate.  Besides,  the 
remedy  is  not  mutual,  which  perhaps  is  of  itself  a  sufficient 
objection  in  a  case  of  this  nature.  In  Armiger  v*  Clarke 
(g)i  a  tenant  for  life  contracted  to  sell  the  inheritance ;  after 
his  death,  his  son,  who  was  entitled  to  the  estate  in  remain- 
der, and  was  not  bound  by  his  father's  covenant,  brought  a 
bill  for  a  specific  performance  against  the  purchaser,  and  it 
was  dismissed  chiefly  upon  this  principle,  that  the  remedy 
was  not  mutual. 

And  on  the  other  hand,  where  a  bona  fide  vendor  has 
not  a  title  to  the  estate,  the  court  will  not,  in  fiivour  of  the 
purchaser,  decree  an  impossibility,  but  will  leave  the  pnr- 

diaser 

(e)  Mortlock  t.  Buller^  lO  Ves.  knowing  himself  not  to  haTe  toy 

Jun,  292.  title«  has  been  allowed  to  eoforcv 

(/ )  Tendring  T.London,  2  £q.  the  contract  by  procuring  a  title 

Ca.  Abr.jSSO.  pi.  9.  See  10  Ves,  before  the  report. 

Jan.  315;  and    query,  whether  (^)  Bunb.  1 1 1 ;  see  j90t<,  ch.  6. 

there  is  any  case,  in  which  a  man,  Uamiltoa  ¥.  Grant,  3  Doir^   38. 


^^ 


(I)  From  the  papers  io  this  cause,  it  seems  that  Mr.  Bailer  treated 
with  Mr.  Mortlock  as  the  owner  of  the  estate,  and  this  appeared  from 
the  receipt  for  the  purchase.mooeyi  where  the  estate  was  called,  <<  the 
property  of  John  Buller,  Esq.''  and  Mr  Mortlock  had  not  any  knowledge 
whatttfer  that  the  estate  was  in  settlement.  See  Lawrenson  t.  Butler,  1 
Sebo.  and  Lef.  13. 

Since  this  note  was  writteni  an  action  brought  by  Mr*  Mortlock 

against 
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cbuer  to  liis  remedy  at  law  upon  the  articles  (h) ;  and, 
although  he  must  necessarily  obtain  a  verdict,  if  he  have 
recourse  to  Uw,  yet  he  would  obtain  nominal  damages  only 
(i),  &K  a  purchaser  is  not  entitled  to  any  compensation  for 
the  fimcied  goodness  of  his  bargain,  which  he  may  suppose 
he  has  lost. 

But  where  the  purchaser  is  willing  to  take  the  title, 

sudi  as  it  is,  it  is  apprehended  that  he  may  do  so.     In  a 

Ute  esse  (A:),  Lord  Redesdale  said,  that  the  plaintiff  in 

equity  must  ishew  that  in  seeking  the  performance  he  does 

not  call  upon  the  other  party  to  do  an  act  which  he  is  not 

Uwfiilly  competent  to  do ;  for,  if  he  does,  a  consequence 

is  produced  that  quite  passes  by  the  object  of  the  court  in 

exefeumg  the  jurisdiction,  which  is  to  do  more  complete 

justice.    If  a  party  is  compelled  to  do  an  act  which  he  is 

not  lawfully  authorised  to  do,  he  is  exposed  to  a  new 

tctioD  for  damages  at  the  suit  of  the  person  injured  by 

mh  act,  and  therefore  if  a  bill  is  filed  for  a  specific  perform- 

*^  of  an  agreement  made  by  a  man  who  appears  to  have 

^  had  title,  he  is  not  compellable  to  execute  it,  unless  the 

pvirtjr  seeking  performance  is  willing  to  accept  such  a  title 

^  lie  can  give,  and  that  only  in  case  where  an  injury  would 

"^  sustained  by  the  party  plaintiff,  in  case  he  were  not  to 

S^  such  an  execution  of  the  agreement  as  the  defendant 

^^^  give.     His  Lordship  took  the  reason  to  be  this,  among 

^Kers,  not  only  that  it  is  laying  the  foundation  of  an  action 

C  A)  Crop  T.Norton,  2  Atk.  74  ;  Blackst.  1078  ;  and  see  3  Bos.  and 

^  Mod.  233  ;    Cornwall  r.  Wil-  PaH.  167  ;  see  Brig's  case.  Palm. 

*''*«aii,  Colics,  P.  C.  390 ;  Bennet  3*64.  Vide  post. 

^^Wgt  ?.  Carey,  3  Bro.  0,0. 390,  {k)  Harnett  v.Yeilding,  2  Scho. 

CO  FIcaurcaa  t,  Thomhill,  2  and  Lef.  549  see  post. 


*S^it  Mr.  BuUer,  for  breach  of  contract,  came  on  for  trial,  when  it  was 

^^^pfomiscd  on  terms  very  adrantageous  to  the  plaintiff;  see  2  Ball  and 

^itj  60 ;  and  sec  2  Dow.  518. 

at 
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at  law,  in  which  dami^es  may  b^  recovered  againat  fhepaf* 
ty,  but  also  that  it  is  by  possibility  injuring  a  third  person, 
by  creating  a  title  with  which  he  may  have  to  contend. 

It  is,  however,  the  received  opinion,  that  the  porcfaiiser 
may  elect  to  take  the  title,  such  as  it  is,  although  no  injury 
would  be  sustained  by  him  in  case  the  agreement  were  not 
executed,  nor  does  the  rule  seem  to  lead  to  the  diffieftlty 
which  has  been  apprehended ;  for  in  such  a  case  the  eorch 
nants  must  of  course  be  so  firamed  as  not  to  leave  the  sdler 
exposed  to  an  action  on  account  of  the  flaw  in  the  title ;  but 
where  the  conveyance  would  be  merely  void,  and  vn^at  fOft- 
barrass  persons  claiming  under  the  same  title  as  the  seHcfy 
equity  seems  to  reftise  its  aid  on  mbstantial  giounda  {fy. 

But  where  a  tenant  for  life  with  a  power  of  safe»  ftofC 
settMng  oUier  estates  of  equal  or  better  value,  sold  iim  ea* 
tate  under  an  apprehension,  that  he  had^^power  iot  convey 
the  fee,  the  court  refused  to  compel  him  to  settie  aagthcg 
instate,  in  order  to  enable  him  to  complete  his  cestnust  (tn); 

To  enable  the  court  to  decaiee  a  speeifie  peifoMMmpt 
against  a  v€aid0r,  it  is  not,  kowever,  necessary  that  he 
flheukl  have  the  \egai  estate ;  &r  if  he  has  an  equitiUe 
title,  a  performance  in  specie  wiU  be  decreed  (n),  and  be 
must  obtain  the  concurrence  of  the  persons  seised  of  the 
kgal  estate. 

Although,  as  we  have  soen,  a  vendor  cannot  demand  tiio 
aid  of  equity,  unless  he  is  a  bona  fide  contractor,  yet  the 
dreumstance  that  the  purchaser  is  a  nominal  contracted*, 
and  purchases  in  trust  for  another  person,  is  immaterial; 
for  it  happens,  in  a  vast  proportion  of  cases,  that  the  con^ 
tract  is  entered  into  in  the  name  of  a  trustee  (o),  and  the 

(/)  See  Ellard  v.  Lord  Llandaff,  (n)  Crop  t.  Norton.  2  Atk.  74 ; 

1    Ball   and     Beatty^  244 ;    see  see  Cbstigan  v.  Hastier,  2  Schd* 

O'Rourke  v.  PerciTal,  2  Ball  and  and  Lef.  160. 

heAity,  a&  (o)  Hall  v.Warren,  9  Ves.  Jim, 

(tn)     Howell    v.  George^    1  605« 
Madd.  1. 

mere 
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■m.fiiet  of  a  quarrel  having  taken  place  between  the 
teadir  and  the  real  purchaser^  totally  unconnected  with 
die  adgect  of  the  contract  (p),  or  even  a  hare  refusal  by 
thefeodor  to  deal  with  the  real  contractor  {g),  is  not  a  suf« 
&ieiit  ground  to  refuse  a  performance  in  specie  of  the  agree* 

lIMit 

Bat  if  a  penon  apply  to  purchase  an  estate,  and  the 

i^odor  expressly  refuse  to  treat  with  him,    unless  the 

HMtey  m  paid  down^  which  he  is  unable  to  do,  but  p«v 

ones  iine  other  person  to  purchase  the  estate  on  Us 

acooua^  it  seems  dear,  that  at  least  the  time  aj^pokited 

fiv  payment  of  the  money,  will  be  deemed  of  the  very 

of  the  contact  (r).    So  if  a  person  iqpply  to  pur<» 

I  estate  on  behalf  of  A^  for  whom  the  vendor  has 

m  gmt  vahie  or  affectiout  and  the  vendor  is  induced  to 

tab  ksi  hr  the  estate  than  he  otherwise  would  havtt 

4aie;  or  even  perhaps,  without  this  ciieujnstaao^   the 

agRHMit  cannot  be  enforced  against  the  vendor,  if  it  bo 

nade  oa  hfknii  of  any  other  person  than  A ;  but  if  A 

^  fotasiiiM  the  sale,  execution  of  the  agreement  must 

hfrSia|pdled»  although  be  may  sell  the  estate  the  next  day 

fc  As  ftaadaleBt  purchaser  (s). 

Hie  ease  of  Scott  v.  Langstaffe  (t),  was  decided  on 
Ae  ssme  prindple.  A  purdiaser  of  a  house  adjoining 
^  a  house  occupied  by  the  vendor,  agreed  with  the  ven« 


(rt5.C 

( f)  Lord   Irnhtm  v.  Child>   1 

(r)P6pham  v.  Eyre,  Lofi%,  716; 

^^  BiOfni*s  DOte  of   this  case 

^^^cei  the  danger  of  relying  on 

''^H  fcotes  of  cases ;  see  1  Bro. 

^  C  9S,  D. ;  see  (VHeriilij  n 

^^^gii*  1  Sdioales  and  LeCroy's 

'^I^  123 ;  bnC  note,  that  case  nw 


see  Featherstonhangh  v.  Fenwickj^ 
17  Ves.  Jon.  298. 

(s)  Philips  Y.  Duke  of  Backing, 
ham,  1  Vern.  227.  Id  Mr.  R«th« 
by's  edit  it  is  said  that  a  speciite 
performance  was  decreed  The 
principle  boweyer  is  now  well  ea» 
tablished. 

(0  Lofft^  797,  798^  cited  ;  aui 
aaaJBomieU  V.  Sadler,  14  Vea.  Ju, 
527. 

doi» 
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dor,  though  it  was  not  made  part  of  the  written  contract; 
that  he  would  not  lease  the  house  to  any  person  not 
agreeahle  to  him.  Langstafie  applied  for  a  lease .  and 
stated  that  he  knew  the  vendor  intimately,  and  that  there 
would  be  no  objection  to  grant  him  a  lease.  The  vendor^ 
howeveri  disapproved  of  Langstafie,  and,  so  fiur  from 
knowing  him  intimately,  had  only  seen  him  at  a  tavern. 
Lord  Camden  said,  this  was  the  case  of  Philips  v*  the 
Duke  of  Buckingham.  Nobody,  who  had  read  that  case, 
could  easUy  forget  it.  And  his  Lordship  set  aside  the 
agreement  which  Langstafie  had  obtained,  with  costs. 

A  similar  case  is  mentioned  in  Hawkins's  life  of  John- 
son, which  was  also  decided  on  the  authority  of  Fhilips^a 
case.  Fede  the  bookseller  had  a  house  near  Garrick's  at 
Hampton.  Pede  had  often  s^d,  that  as  he  knew  it  would 
be  an  accommodation  to  Garrick,  he  had  given  diredaons 
that  at  his  decease  he  should  have  the  refusal  of  it.  On 
Feele's  death,  a  man  in  the  neighbourhood  applied  to  his 
executors,  pretending  that  he  had  a  commission  from  a 
friend  or  relation  of  Pede's,  who  lived  in  the  country,  to 
buy  the  house  at  any  price,  and  he  accordingly  obtained  a 
conveyance  of  it  to  a  person  nominated  by  him  under  a 
secret  trust  for  himself.  Garrick  filed  a  bill  agunst  him, 
and  the  purchase  was  decreed  fraudulent,  and  set  a«de 
with  costs.  —_ 

In  some  cases  (u)  it  has  been  holden,  that  where  no  action 
at  law  will  lie  to  recover  damages,  equity  will  not  execute 
the  agreement  in  specie ;  for  equity  will  never  make  that  a 
good  agreement,  which  is  not  so  by  law :  but,  in  other  cases 
(to),  the  contrary  has  been  holden,  and  relief  been  given  ac- 
cordingly. 

(ii)  The  Marqais  of  Nonnanby  23,  nolii  -,  and  Fonbl.  n.  (c)  to  1 

Y.  Duke  of  Deyonshire,  3  Freom.  Trea.  Eq.  ISS^  and  n.  (h)  to  p. 

216  i  Dr.  Betesworth  t.  Doao  and  304,  Hid. 

chapter  of  St.  Pauri,  Sel.  Cha.  Ca.  (m)  Winged  v.  Lefebarjr,  2  £q. 

66 ;  and  see  2  £q.  Ca  Abr.  15,  Ca«  Abr.  32,  pi.  43  ;  Acton  r. 

Perhaps 
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Perhaps  the  following  distinctions  are  authorised  by  the 
cases,  and  will  reconcile  them. 

First,  That  although  the  agreement  be  void  at  law,  yet 
a  specific  performance  will  be  decreed,  if  there  is  a  clear 
grwmd  for  the  interference  of  equity,  according  to  the  ge- 
neral rules  of  the  court ;  and,  however  unqualifiedly  the  con- 
trary rule  may  have  been  laid  down,  there  is  not  (that  I  am 
aware  of)  any  case  clearly  entitled  to  the  aid  of  the  court,  to 
which  this  rule  has  been  successfully  opposed  as  a  bar  to  the 
relie£ 

Thus  a  bond  from  a  woman  to  her  intended  husband  haa 
been  enforced  in  equity,  although  void  at  law  by  the  inter- 
marriage ;  and  an  agreement  for  sale  of  an  estate  has  been 
decreed  against  an  heir  at  law,  although  his  ancestor  died 
before  the  tinae  appointed  to  convey  the  estate,  and  there- 
fore no  action  would  lie  against  him.  In  the  first  of  these 
cases,  the  impropriety  of  the  security  was  deemed  immate- 
terial ;  for  it  was  sufficient  that  the  bond  was  a  written  evi- 
dence of  the  agreement  of  the  parties,  and  the  agreement 
being  upon  a  valuable  consideration,  ought  to  be  executed 
in  eqruty.  The  decision  in  the  other  case  depended  upon 
the  doctrine,  that  the  articles  were  a  lien  upon  the  land  ; 
the  contract  being  a  purchase  in  equity.     But, 

Secondly,  Equity  cannot  contradict,  or  overturn  the 
grounds  or  principles  of  law  {x) ;  and  therefore,  in  many 
^^  it  must  be  considered  whether  damages  coidd  be 
'Bcovered  at  law,  and  the  court  will   be   guided  by  the 

Thns  agreements  for  sale  of  an  estate  have  (as  wc  have 

Pierce,  2  Vern.  480  >  Cannel  t.  213. 

Bockle,  2  P.  Wms.  243  ;  Norton  (x)  See  2  P.  Wms.  753  ;  Earl  of 

^  Mascall,  2  Vern.  24  ;  and  Hall  Bath  t.  Sherwin,  10  Mod.  U 

^•Dardy,  3  ?.  Wms.  187.     See  (y)  See   Hollis  v.  Edvrards,  1 

^t  ludia  Company  t.  Donald,  9  Vern,  159. 

^'•»-  Jw.  275 ;   1  Smith's  Rep. 

Q  alrcjwly 
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akeady  seen)  been  decreed  on  mere  letters  which  have  passed 
between  the  parties,  but  not  unless  all  the  terms  of  the  agree- 
ment were  therein  specified ;  and  even  this  was  going  a  great 
way.  In  the  first  case,  therefore,  in  which  even  a  trifling 
omission  appeared  in  the  letters,  it  was  natural  to  pause  be^ 
fore  the  perfonnance  of  the  agreement  was  decreed,  and  to 
ascertain  whether  damages  could  be  recovered  at  law :  for 
the  statute  of  frauds  and  perjuries  must  receive  the  same 
construction  in  a  court  of  equity  as  in  a  court  of  law,  unless 
in  the  case  of  fraud,  &c.  when  equity  interposes  and  relieves 
against  the  abuse,  or  allays  the  rigour  of  the  law. 

The  case  of  the  Marquis  of  Normanby  v.  the  Duke  of 
Devonshire,  was,  I  believe,  the  first  in  which  this  point 
occuned ;  and  according  to  a  manuscript  note,  it  appears 
that  Lord  Somers  called  in  the  two  chief  justices  on  the 
point,  whether  the  party,  on  the  letters  which  had  passed 
could  have  recovered  damages  at  law  ?  They  were  of 
opinion  that  he  could  not,  and  Lord  Somers  accordingly 
dismissed  the  bill. 

So  there  are  very  few  cases  in  which  a  coiu-t  of  equity  can 
decree  a  performance  of  an  agreement  upon  which  there  can 
be  no  action  at  law,  according  to  the  rvoi^ds  of  the  articles^ 
and  the  events  that  have  happened  {z). 


A  proviso,  in  a  contract  for  sale,  that  if  either  party 
the  agreement,  he  shall  pay  a  siun  of  money  to  the  othei^ 
will  only  be  considered  in  the  nature  of  a  penalty  (a) ;  sm 
consequently  a  specific  performance  will  be  decreed,  just 
if  no  such  proviso  had  been  inserted.     The  defendant  wT 


(z)  Whitmel  v.  Farrel,  1  Ves.         371  ;   see  2  Scho.  and  Lef.  68- 
256.  and    MagraTC    y,   Archbold|         ^ 

(«)  Howard  f.Hopkios,  2  Atk.        Dowe|  107, 
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not  be  allowed  to  forfeit  the  i)eiialty,  and  get  rid  of  the 
;^recmeiit  (6). 

Where  an  aetion  is  brought  for  the  recovery  of  tlie  pe- 
nalty, to  entitle  the  party  bringing  it  to  recover,  he  ought 
jmnctuaily,  exactly,  and  literally,  to  have  completed  his 
part{c).  And,  it  has  been  said,  that  if,  for  breach  of  an 
agreement,  to  which  a  penalty  was  annexed,  either  party  re- 
cover damages  at  law  beyond  the  penalty,  equity  will  relieve 
against  the  verdict,  on  payment  of  the  penalty  only  (d)  ;  but 
this  does  not  appear  to  be  well  founded,  for,  if  the  party 
bave  two  remedies  at  law,  one  for  breach  of  contract  upon 
^  covenant,  or  agreement,  totwjf  quotics ;  the  other  for 
tlic  penalty  at  once  (e),  there  appears  to  be  no  pretence  for 
equity  to  relieve ;  although  where  large  damages  have  been 
Kcovaed  jat  law,  under  a  covenant  which  it  was  unconscien- 
tious stiietly  to  enforce,  the  party  may  be  relieved  in  equity, 
upon  offering  to  perform  the  covenant  according  to  consci- 
®a :  but  even  this  seems,  in  some  measure,  to  be  usurping 
^  pwince  of  a  jury,  and  the  equity  is  administered  with 
pert  caution. 


SECTION  III. 

Of  the  Remedies  for  a  Breach  of  Contract 

T 

*^  other  the  vendor  or  vendee  refuse  to  perform  the  con- 

*^  the  other  may  bring  an  action  for  breach  of  contract,  or 

(^)  Hopson  T.  Trevor,   1    Str.  132;butther€por(eraddsaq\ipry, 

"3»  2  P.  Wms.    191 ;    Parks  v.  for  this   seems  an   extraordinary 

*»*swi,10Mod.  515.  opinion. 

(c)  Duke  of  St.  Albanl;  y.  Shore,  (e)  See  Harrison  y.  Wright,  1 3 

'H.Blackst.270.  East,  343 

WJ  Shenton  v.  Jordan,  Buiib. 

o  il  rile 
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file  a  bill  for  a  specific  performance  {f) ;  although  it  ap 
to  have  been  formerly  thought  that  as  a  vendor  only  ^ 
the  purchase-money,  his  remedy  was  at  law  {g). 

If  a  bill  be  filed  for  a  specific  performance,  the  cour 
injoin  either  party  not  to  do  any  act  to  the  injury  o 
other.  Therefore,  if  the  purchaser  is  in  possession,  an 
not  paid  the  money,  the  court  will  grant  an  injimction  ^^ 
his  cutting  timber  (A) ;  so,  on  the  other  hand,  the  v 
will  be  restrained  from  conveying  away  the  legal  esti 
the  property ;  because  such  a  measure  might  put  the 
chaser  to  the  expense  of  making  another  party  t< 
suit  (i) ;  and,  a  fortiori,  he  will  be  restrained  from  si 
the  estate  to  a  third  person  (/c).  So  injunctions  m 
granted  against  the  agents  of  the  parties.  But  an  injui 
will  not  be  granted  against  a  person  who  is  not  a  pa] 
the  suit ;  and,  in  a  late  case,  in  which,  upon  a  bill  filed 
seller  for  a  specific  performance,  and  an  injunction  a§ 
the  piu'chaser's  proceeding  at  law  to  recover  the  deposit 
the  seller's  attorney,  to  whom  it  was  paid,  the  present 
Chancellor  refused  the  motion,  with  costs,  because  the  \ 
ney  was  not  a  party  to  the  suit  (/). 

In  all  cases  where  a  bill  in  equity  is  filed  for  a  Vj, 
performance,  either  party  may  in  general,  if  he  please, 
a  reference  as  to  the  title.  The  vendor  is  entitled  t 
privilege  in  order  to  enable  him  to  make  out  a  title  be: 
Master.  The  purchaser  is  allowed  this  right,  in  ordei 
he  may  have  the  title  assured  in  a  manner  he  otherwise 
not.     As  to  a  purchaser,  the  court  never  acts  upon  the 


(/)Lewisv.  LordLechrocre,  10  (i)  Echliff  ▼.  Baldwin^  1 

Mod.  503.  Jun.267. 

(g)   See    Armiger    v,   Clarke,  (^)  Curtis  v.  Marquis  of 

Buub.  111.  h)ghdm,3  Ves. and  Bea  161 

(A)  Crockford  v«  Alexander,  (/)    Browti  v.  Frcst,  El. T. 

15  Ves.  JuD.  138.  MS. 
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that  a  satisfactory  abstract  was  delivered ;  unless  the  party 
ias  clearly  bound  himself  to  accept  the  title  upon  tlie  ab- 
stract ;  but  though  the  abstract  is  in  the  hands  of  tlie  party 
wlo  says  he  cannot  object  to  it,  yet  he  may  insist  upon  a 
reference ;  because,  by  tlic  production  of  papers,  which  can 
be  enforced,  and  by  the  examinations  and  enquiries  wliich 
can  be  made,  by  virtue  of  the  decree,  the  title  may  be  ex- 
amined  in  a  manner  it  never  could  upon  a  mere  abstract  (w). 
£ither  party  may  however  wave  this  right. 

If,  after  the  confirmation  of  a  report  in  favour  of  a  title, 
a  new  fact  appear,  by  which  the  title  is  affected,  the  title 
will  be  referred  back  to  the  master  {n).     In  a  case  where  the 
seller  of  a  leasehold  estate  produced  the  leasehold  title,  wliich 
the  master  thought  sufficient,  and  reported  accordingly ;  and 
the  court  held,  that  the  lessor's  title  ought  to  have  been 
produced^  and  sent  it  back  to  the  master  to  review  his  re- 
port ;  the  seller  had  liberty  given  to  him  to  produce  the  free- 
hold title.     And  it  was  considered  that  the  purchaser  was 
at  liberty  to  enter  into  objections  to  the  leasehold  title,  which 
^vcrc  not  taken  upon  the  former  discussions  before  the  mas- 
tor  (o).    And,  upon  the  objections  being  aftcr^vards  taken, 
tie  bill  was  dismissed  (p). 

A  purchaser  may  file  a  bill  for  a  specific  performance,  al- 
though it  appears  by  the  abstract,  that  the  vendor  has  no 
title,  and  yet  unless  he  chooses  to  take  the  title,  the  court 
^^Unot  force  it  upon  him,  on  tlic  ground  of  his  having  filed 
the  bill  with  a  knowledge  of  the  objection  (</). 

AVhere  objections  are  made  Ky  a  purchaser,  evidently  \sitli 
^  vic';v  to  gain  time,  the  court  itself  will  enter  into  the  con- 
Cm)  See  Lord  Eldon*8  judgment         '12  }• 
''^  Jtokins  ▼.  Hilfs,  6  Vcs.  Ji.n.  (p)  S.  C.  V.  C.  Td  April,  1818, 

^53.  MS. 

(ii)JeudwiiieT.  Alcock,  1  Mi.d.  Uy)  Staiiyllon  r. '*coif,   16  V<s. 

5^7.  Jua.  272, 

*«o)  Fildcs  T.  Hooker^  U  Mcr. 

o  3  sidcratiou 
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sidcration  of  the  objections,  without  referring  the  title  to  a 
master.     So  where  a  hill  is  filed  hy  a  purchaser,  the  vendor, 
the  defendant,  has  hecn  allowed,  after  answer,  and  before  the 
hearing  of  the  cause,  to  move,  that  an  enquiry  may  be  di- 
rected as  to  the  title,  and  at  what  time  the  abstract  was  de- 
livered, and  whether  it  was  sufficient.     This  was  allowed, 
in  order  to  enable  the  court  to  dispose  of  the  cause  with  dis- 
patch {s).    Again,  where  a  rcndor  files  a  bill  for  a  specific 
perfonnancc,  and  the  ptuxhaser  submitted  to  perform  the 
contract  if  a  good  title  could  Ix^  made,  asserting  that  upon 
the  abstract  a  good  title  could  not  \yc  made,  it  was,  upon  the 
tnolion  of  the  plaintiff,  referred  to  the  master,  to  enquire 
whether  a  good  title  coidd  be  made,  and  whether  it  appeared 
upon  the  abstract,  that  a  good  title  could  be  made  (/).  JjOtd 
!Eldon  has  observed,  that  some  degree  of  irritation  wag  ex- 
cited in  the  court,  by  persons  called  land-jobbers,  coutracting 
for  estates  A\ithout  any  intention  of  paying  for  tliem,  and 
setting  up  defects  of  title,  merely  with  the  view  of  'gaining 
time  to  dispose  of  them  ;  and,  on  that  ground^.  Lord  Ros&tyn 
was  prevailed  upon  to  direct  a  reference  of  the  title  imme- 
diately, on  motion ;  and  there  is  not  much  mischief  in  that 
Upon  a  simple  case  of  specific  performance,  where  there  is 
nothing  more ;  but  the  relief  may  be  so  modified  and  qua^ 
lified,  with  reference  to  the  nature  and  object  of  the  contract, 
that  unless  it  is  piurely  that  point,  great  difficulty  may 
arise  (w). 

In  a  later  case,  Ijord  Eldon  directed  a  reference  of  the 
title  upon  the  bill  of  a  vendor  before  the  answer  was  put 
in.  The  bill  was  a  mere  averment  of  the  contract,  putting 
no  special  fact  in  issue,  and  the  court  considered  the  plaintiff 
as  undertaking  to  do  all  such  acts,  for  tlie  purpose  of  exe- 

(t)  Moss  V.Mathews,   3  VVs.         Jun.  39. 
Jun.  279..  •/•  17  Vvs.  Juri.  278. 

(f)    Wright  T.  Bond,    1 1    Vr5. 
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cuting  what  the  court  thinks  right,  as  if  the  answer  was  in, 
and  the  cause  brought  to  a  hearing.  ^Vith  that  under- 
taking, if  they  cannot  state  any  objection  to  tlie  perfonn- 
ance,  and  the  reference  is  merely  to  look  into  the  title,  liis 
Lordship  did  not  apprehend  the  answer  to  be  necessaiy  be- 
fore that  reference  (o^*). 

But  in  every  case  where  the  answer,  upon  reasons,  solid  or 
lri?olous,  insists,  that  the  agreement  ought  not  to  be  exe- 
cuted, the  court  must  first  dispose  of  the  question  raised  (?/). 
Therefore,  where  the  question  simply  was,  whether  the  ven- 
dor of  a  leasehold  estate  was  bound  to  produce  the  lessor  s 
tide,  a  motion  by  the  purchaser  for  a  reference  to  the  master 
upon  the  title  was  refused  {z).  So  where  the  defendant  the 
purdiaser,  alleges  laches  on  the  part  of  the  plaintiff,  as  a 
ground  for  his  not  being  compelled  to  perform  the  agree- 
ment, the  court  will  decide  the  question  raised,  before  the 
title  is  referred  to  the  master  {a). 

Audit  is  not  now  the  general  practice,  to  make  an  enquiry 
(A  ante  at  what  time  the  plaintiff  could  make  a  title  (/>), 
li  upon  the  usual  reference  to  the  Master,  to  inquire  wlie- 
ther  the  seller  can  make  a  good  title,  he  report  in  the  affir- 
matire,  it  may  with  a  \'iew  to  costs,  be  referred  back  to  the 
ilaster,  to  inquire  whether  a  good  title  could  have  been 
inadeatthe  filing  of  the  bill;  and  if  not,  when  it  was  that 
a  good  tide  could  be  made  (r),  and  this  reference  may  bo 
made  as  well  after  a  decree,  as  after  an  interlocutory  order. 

(*)  Balmanno    t.  Lumley,    1  VfS.  Juh.  278. 

Vetind  Beam.  221.  (a   See  Blyth  t.  Elmherst,  ubi 

(jf)  Blyth  ▼.  Elmherst,   1  Ves.  jMp,  Skelton's  case,  1  Ves.  and  Bea. 

•wl  Betn.  1 ;  see  Paton  v.  Rogers,  5 1?  ;  Wallingrr  v.  Hilbert,  1  Mer. 

ibitaSl;  Biscoe  v.  Bret,  2  Ves.  10  I;  Lowe  v.  Manners,  1  iMer.  19. 

wd  Bet.  377  }  Fullagar  V.Clark,  (/>)   Gibson   T.Clarke,  2   Ves. 

^8  Ves.  Jan.  481;    Morgan   v.  and  Bea.  103;  see  Jennings?.  Hop- 

Sh«w,  2  Mer.  138.  tun,  1  Madd.  21 1. 

(«)  Gompcrtz  V. —  >,   12  (t)  Daly  ▼.  Osborne,    1    Mer. 

V€f.Jaii,l7j8eeEldridgev.Por-  382;    Dirch   t.  Haynes,   2  Men 

^^0  ^4  Vei,  Jan.  139 ;  aad  see  1 7  4 14. 

O  i  Where 


200 


OF  THE  COKSEQUEXCES  OF 


Wlicre  the  purchaser  has  been  along  time  in  possessi* 
of  the  estjite,  and,  of  the  abstract,  without  objecting  to  t 
title,  a  specific  performance  will  be  decreed  at  once  withoix 
reference  as  to  the  title  (rZ). 

A  new  practice  has  spnmg  up,  by  which  certainly  soi 
jsuits  have  been  quickly  disposed  of,  but  which  has  been 
great  surprise  upon  many  parties.  I  allude  to  the  practi 
of  ordering  a  purchaser  in  possession  of  the  estate  upi 
motion  to  pay  the  pwchase-money  into  court.  This,  undl 
special  circumstances,  has  even  been  done  before  answer  (e 
but  the  purchaser  has,  in  some  cases,  had  the  option  to  p^ 
the  money,  or  give  up  possession  (/) ;  in  others,  an  occupatic 
rent  has  been  set,  deducting  interest  on  th^  depgsit  (g) ;  aiu 
in  others,  a  receiver  has  been  appointed  {k), 

This  rule  has  been  adopted  where  the  possession  has  beC 
given  under  a  mutual  apprehension  that  the  title  could  t 
immediately  made  good  (i)- — where  the  purchaser  had 
jsort  of  mixed  possession  with  the  vendor,  and  had  paid  parti 
the  purchase-money,  was  insolvent,  and  had  attempted  witE 
out  effect  to  sell  the  estate  {k) — where  the  purchaser  appro' 
cd  of  the  title  and  prepared  a  conveyance,  and  then  raise 
objections  (/)— where  the  piurchaser  had  been  guilty  < 
laches,  and  cut  underwood  (m).     Even  in  a  case  where  it  a] 


(d)  Fleetwood  ?.  Green,  1 5  Ves. 
Jun.  594 ;  MargraTine  of  Ans. 
path  V.  Noel,  1  Madd.  310. 

(e)  Dixon  v.  Astley,  1  Mer.133  ; 
see  Burroughs  v.  Oakley,  1   Mor. 
52,  376. 

(/)  Clarke  y.  Wilson,  15  Ves. 
317;  Smith  v,  Lloyd,  1  Madd. 
83  ;  Morgan  y.  Shaw,  2  Mer.  138. 

(g)  Smith  T.Jackson,  1  Mad. 
618;  Smithy.  Lloyd,  1  Mad.  83. 

(h)  Hall  y.  Jenkinson,  2  Ves. 
Sud  Bea.  12  5;  see  Clarke  v.  El« 


liott,  1  Mad.  606. 

(f)  Gibson  y. Clarke,  I  Ves.ac 
Bea.  500  ;  see  1  Mad.  607. 

(k)  Hall  vJenkinsoD,  2  Ves.  ac 
Bea.  125. 

(/)  Watson  y.  Upton,  Coop.  G 
n.  but  see  Bonner  t.  Johnston, 
Mer.  366  ;    and  see  Crutchley 
Jfrningham,  2  Mer.  502. 

(m)    Burroughs  t.   Oakley, 
Mer.  52,  376  ;  Dixon  y.  Astley, 
Mer.   133,    378.  n  :  Bradshaw 
Bradbhaw,  2  Mer.  492. 

peari 
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peared  on  the  face  of  the  abstract,  that  the  title  was  bad, 
but  the  purchaser  had  sold  and  conveyed  the  estate  to  ano- 
ther purchaser  (n).  So  where  from  circumstances  an  accept- 
ance of  the  title  was  inferred  (o) — again  where  a  time  was 
iixcd  for  payment  of  the  purchase-money  by  instalments, 
and  the  property  was  a  coal  mine  (p). — In  all  these  cases 
the  rule  has  been  applied,  and  if  the  estate  be  sold  under  a 
decree,  the  purchaser,  if  he  enters  into  possession,  will  be 
compelled  to  pay  his  purchase-money  into  court,  imless  he 
entered  with  the  express  consent  of  the  court  (q). 

But  where  the  sale  is  not  by  the  court,  and  the  seller  has 
thought  proper  to  put  the  purchaser  into  possession  with 
an  tmderstanding  between  them,  that  he  shall  not  pay  his 
money  until  he  has  a  title,  the  purchaser  cannot  be  called 
upon  to  pay  the  money  into  court  in  this  summary  way  (r), 
nor  can  the  payment  be  compelled  where  the  vendor  gives 
possession  without  stipulation  (^),  or  the  purchaser  was  in 
possession  under  another  title,  before  the  contract  (/) ;  or 
tie  possession  was  given  independently  of  the  contract,  and 
tlie  seller  has  been  guilty  of  laches  (?/),  although  in  such 
^^ases  the  purchaser  may  make  himself  liable  to  the  demand, 
%  dealing  improperly  with  the  estate,  e.  g.  cutting  trees,  or 
soiling  it  to  another  person  (a:). 

Perhaps  two  simple  rules  may  be  deduced  from  the  cases : 
'rt.  Where  the  possession  is  not  taken  under  the  contract,  Oj. 
'*  consistent  with  it,  and  the  purchaser  has  not  dealt  im- 

(n)  Brown  t.  Kelly,  L.  I.  Hall,  (r)    Gibson  ?.  Clarke,   1  Yes. 

^^^y  1816.  MS.  and  Bea.  500- 

Co)Boothby  ▼.  Walker,  1  Mad.  (s)  Clarke  ▼.Elliott,  1  Mad.  606. 

^^  ;  and  see  Smith  ▼.  Lloyd,  1  (/)  Freebody   y.  Perry,   Coop* 

^**d  83.  91 ;  Bonner  v.  Johnston,  1  Mer. 

</>)  Buck  V.  Lodge,  18  Ves.  45p.  366. 

f^)  Anon.  L.  L  Hall ;  l6  July  (u)  Fox  ▼.  Bjrch,  1  Mer.  105. 

^"^U.  MS.  (4 :  Cutler  v.Simons, 2 Mer.  103- 

properly 
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properly  with  the  estate,  the  cause  must  take  its 
course. 

But  2d,  If  the  possession  by  the  purchaser,  withe 
ment  of  the  money,  is  contrary  to  the  intention  of  the 
or  is  held  according  to  it,  but  the  purchaser  has  e 
improper  acts  of  ownership,  for  example,  cutting  tii 
which  the  property  is  lessened  in  value,  or  selling  th 
by  which  the  first  seller's  remedy  is  compUcated  wit 
assent ;  in  such  cases,  the  court  will  interjiose  and  coi 
purchaser  to  pay  the  purchasc'^money  into  court. 

Where  the  sum  is  large,  the  court  has  allowed  a  1 
for  instance,  three  months  for  payment  of  the  ma 
and  under  proper  circumstances,  the  time  will  be  enla 

Although  the  defendant,  by  his  answer,  put  in  issi 
jection  to  the  title,  and  both  parties  examine  witn 
the  point  before  the  hearing,  yet,  upon  a  refcreno 
master,  both  sides  may  produce  further  evidenci 
him  (a). 

If  the  seller  has  vested  in  him  legally,  or  equit 
the  interest  in  the  estate,  it  cannot  be  objected  to  t 
ter's  report  in  favour  of  the  title,  that  the  legal  estat 
standing,  although  in  a  lunatic,  against  whom  no 
sion  has  issued.  The  vendor  has  the  power,  provided 
take  the  means  necessary  for  the  purpose,  of  making 
title.  If  he  neglect  this,  the  question  will  prope 
when  the  Master  comes  to  settle  the  conveyance  (6) 

Where  an  estate  is  sold  in  lots  to  diflferent  pers 
vendor  cannot  include  them  in  one  bill,  for  each 
case  is  distinct,  and  must  depend  upon  its  own  pecu 

(^)  Townslicnd  y.  Townshrnd,  lor,  Townshond  v.  Towi 

^I.  Hall,  March  3,  l8l7,  Master  (a)  Vancouver  v.  Bl'm 

pf  the  Rolls  for  the  Ld.  Chan.  MS.  Jun.  158. 

(z)   Brown  V.  Kelty,   Michael.  {h)  Berkeley  v,  Dauh 

mas  Term,   1816.  MS.,  the   Vice  Jun.  380. 
(i^hanceilor  for  the  Lord  Chancel- 

cuir 


THE  CONTRACT.  gOS 

cumstanccs,  and  there  must  be  a  distinct  bill  iipoH  each 
contract  (c).  In  demurring  to  a  bill  against  distinct  pur- 
chisers,  as  multifarious,  the  defendants  need  not  deny 
combination  (rf),  although  that  was  formerly  deemed  essen- 
tial (e). 

If  the  purchaser's  defence  to  a  bill  for  a  specific  perform- 
ance rest  merely  on  the  want  of  title  in  the  vendor,  he  ought 
to  depend  on  his  answer,  and  not  to  file  a  cross  bill  to  have 
the  agreement  delivered  up  ;  because  the  vendor  can  make 
no  use  of  the  contract  if  he  have  no  title  (y*).  And  a  pur- 
chaser should  not  make  tlie  stewards  or  receivers  of  the  ven- 
dor parties  to  his  bill  for  a  specific  performance ;  for  al- 
though, as  we  have  already  seen,  the  vendor  is  deemed  a 
trustee  for  the  purchaser,  yet  this  rule  does  not  extend  to 
the  agents  of  the  vendor  (ff), 

IVherc  the  plaintiff*  in  a  bill  for  a  specific  performance 
cannot  prove  his  agieenient,  as  laid ;  but  the  defendant, 
who  proves  the  agreement  to  be  different,  offers  to  perform 
^edfically  the  agreement  which  he  represents,  the  court 
will  execute  the  agreement  4is  proved  by  the  answer,  with- 
^  a  cross  bill,  although  the  plaintiff*  should  wish  to  have 
the  Hn  (Bsmissed  (A),  if  the  court  think  the  defendant  enti- 
tW  to  a  specific  performance  (/). 

But,  if  a  plaintiff*  insist  upon  a  particular  construction  of 
a  contract,  and  the  court  decides  against  him,  he  will  not 
he  allowed  a  specific  performance  according  to  the  con- 
*^ction  against  which  he  has  contended.  It  is  not  like 
™  case  of  a  plaintiff*,  calling  upon  the  court,   to  construe 

^<^)Rayncr   v.  Julian,   2  Dick.  Jun.  281. 

"'' ;  i^rookes  v.  Lord  Whitworth,  (g)  Macnamara  ▼.  Williams,  6 

^  ^«^-  86.  Ves.  Jun.  1^1 

(<  Brookes  v.Whitworth,  1  Mad.  (h)Fi(e  vClayton,  13  Ves  Jun. 

^-  546. 

'^^  ^«1I  F.  Allen,  Bunb  69.  (i)  Higginson  v.  Clowes,  15  Ves. 

•^' ''iUoii   T.  Barrow,  1  Ves.  Jun.  516. 

and 
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and  execute  an  agreement,  according  to  the  true  constn 
tion  ;  suggesting  that  which  he  conceives  to  be  so  {k)* 

If  a  purchaser  have  recourse  to  equity,  and  it  app 
that  the  vendor  has,  since  the  filing  of  the  bill,  sold  the 
tate  to  another  person,  the  court  will,  it  has  been  dc< 
mined,  refer  it  to  a  Master,  to  inquire  what  damage  l 
purchaser  has  sustained ;  and  the  sum  which  shall  be  fon 
due,  together  with  costs,  \vill  be  directed  to  be  paid  to  h 
(I).  Equity,  however,  cannot  give  the  purchaser  any  co 
pensation,  where  he  files  a  bill  to  have  the  contract  delive: 
up  on  account  of  the  defective  title  of  the  vendor.  But 
will  obtain  a  decree  for  delivering  up  of  the  contract,  wi 
out  prejudice  to  his  remedy  at  law  for  breach  of  it  (m). 

In  a  recent  case  upon  a  specific  performance,  where  Ia 
£ldon  reftised  to  direct  an  issue  or  an  enquiry  before  i 
Master  wth  a  view  to  damages,  his  Lordship  said,  that  i 
plaintiff  must  take  that  remedy  if  he  chooses  it  at  law. 
Denton  v.  Stewart,  the  defendant  had  it  in  his  powa 
perform  the  agreement,  and  put  it  out  of  his  power  pei 
ing  the  suit.  The  case,  if  it  was  not  to  be  supported  u] 
that  distinction,  was  not  according  to  the  principles  of 
court  (w). 

In  a  late  case  (o)  where  a  seller  had,  after  a  contract 
sale,  sold  at  an  advance  to  another  person,  the  bill  filed 
the  first  piu-chaser,  prayed,  that  if  the  second  purchs 
bought  without  notice,  the  seller  might  account  to  the  pla 
tiff  for  the  advanced  price.  It  was  not  necessary  to  dec 
the  point ;  but  Lord  Eldon  observed,  that  the  estate  by 

(k)  Clowes  ▼.  Iligginson,  1  Ves.  39j. 

and  Bea.  524.  (m)  Gwillim  v.  S(onf»^   14^ 

(/)  Denton   ▼.  Stewart,  1  Cox,  J  no.  128. 

258;    1  V>8.  Jun.  329,    17   Ves.  (n)  Todd  v.  Gee,  17  Ves.  . 

Jun  276,  cited  >  M;  Lib  A  1785,  27?! 

fol  552,  717  ;    supra^  p.  SO,    n.  (o)  Daniels  v.  DaTisoO|  16  ' 

(i^reeowayv  Adams^  12  Ves  Ju:i.  Jun.  249. 
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first  contract,  becoming  the  property  of  the  vendee,  the  ef- 
fect was  that  the  vendor  was  seised  as  a  trustee  for  him ; 
and  the  question  then  would  be,  whether  thei  vendor  should 
be  permitted  to  sell  for  his  own  advantage  the  estate  of 
which  he  was  so  seised  in  trust,  or  should  not  be  considered 
as  selling  it  for  the  benefit  of  that  person  for  whom  by  the 
first  agreement  he  became  trustee,  and  therefore  liable  to  ac- 
count The  ultimate  decision  was,  that  the  first  pvirchaser 
was  entitled  to  a  specific  performance  against  the  seller  and 
the  second  purchaser,  the  latter  being  considered  to  take 
subject  to  the  equity  of  the  first  purchaser,  to  have  a  con- 
veyance of  the  estate  at  the  price  which  he  agreed  to  pay 
fet  it  (p). 

It  may  here  be  observed,  that  if  an  exception  taken  to  a 

repjort,  that  a  good  title  cannot  he  made,  be  overruled,   the 

vendor  should  obtain  an  order  for  the  exception  to  stand 

over ;  as,  if  disallowed,  it  would  appear  upon  record  that  a 

good  title  could  not  be  made  (q). 

If  the  abstract  be  not  delivered  in  time  or  objections  arise 
to  the  title,  the  vendee  may  bring  an  action  at  law  for  non- 
perfonnance  of  the  agreement,  in  which  case  the  vendor's 
remedy  (if  he  can  insist  on  the  contract  being  specifically 
performed)  is  to  file  a  bill  for  a  specific  performance,  and  an 
injunction  to  restrain  the  proceedings  at  law ;  and  the  ven- 
der may  file  his  bill  for  a  perfonnance  in  specie,  although  the 
vendee  may  have  recovered  his  deposit  at  law.     If  an  in- 
junction be  granted,  the  coiurt  will  not  dissolve  it,  without 
the  Master's  report  as  to  the  title,  where   the  action   is 
^ght  on  the  ground  of  want  of  title  {r). 

If  a  purchaser,  upon  a  bill  being  filed  for  a  specific  per- 
formance, pay  the  purchase  money  without  putting  in  an 
^^^er,  and  afterwards  discover  that  a  fraud  was  committed 

^P^  I7  Ves  Jun  433  (r)  Church  t  Legfyt,   1  Price, 

^y-Stel  Ves.  Jun   667.  301. 

ill 


206  OF  THE  CONSEQUENClRS  OF 

in  the  sale,  he  is  not  precluded  from  bringing  an  action  ! 
damages,  if  he  come  recently  after  discovery  of  the   decc 

tion  {s). 

Where  the  purchaser  has  paid  any  part  of  the  purcha 
money,  and  the  seller  does  not  complete  his  engagement, 
that  the  contract  is  totally  unexecuted,  he,  the  purchas 
may  affirm  the  agreement,  by  bringing  an  action  for  1 
non-performance  of  it,  or  he  may  elect  to  disaffirm  the  agn 
ment  ab  initio,  and  may  bring  an  action  for  money  had  a 
received  to  his  use  (t). 

In  this  latter  action,  however,  the  plaintiff  cannot  rew 
more  than  the  money  paid,  although  the  estate  has  risen 
value ;  while  on  the  other  hand,  it  may  porliaps  be  thougl 
that  if  the  estate  has  experienced  a  diminution  in  value, 
can  only  recover  the  damages  he  sustained  by  the  erti 
not  being  conveyed,  that  being  the  only  money  retained 
the  defendant  against  conscience ;  and  therefore  the  pla 
tiff,  CiV  cequo  et  boiw,  ought  not  to  recover  any  more  (u), 

The  right  to  disaffinn  the  agreement  is  in  some  cases 
great  importance.  Thus  if  an  agent  enter  into  an  agrcemi 
on  behalf  of  his  principal,  but  on  the  face  of  the  agreemc 
the  agent  appears  to  be  the  real  purchaser,  and  is  so  cm 
dered  by  the  vendor,  the  principal  cannot  at  law  it  sec 
enforce  the  observance  of  the  agreement,  nor  will  he  be  1 
ble  for  non«performance  of  it  But  if  the  purchaser  actna 
pay  the  deposit,  although  through  the  medium  of  his  agei 
and  the  vendor  does  not  complete  his  engagement,  so  tl 
the  contract  is  rescindable,  he  himself  may  maintain  an  i 
tion  for  recovery  of  the  deposit,  which  mil  be  considered 

(<)  Jendwine  y.  Slade,  2  Esp.  Levy  v.  Haw,  1  Taant.  65. 
Ca.  257.  (tl)  See  Moses  ▼.  M'Parltn, 

(0  See  2  Burr.  1011;   Farrer  Burr.    1005,  Dutch   v.  Warr 

V.  Nightingal,  2  Esp   Ca.  639  ;  ib,  1010,  cited,  and  Str.  406 ;  S 

Hunt  T.  Silk,  6  East,  449  ;  Squire  Dale  y.  Sollet,  4  Burr.  2133, 

▼.  Tod,  1  Camp.  N.  P.  293  -,  see  qu, 

men 
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money  received  by  the  vendor  to  the  use  of  the  real  piir- 

chaser  {x). 

Where  a  purchaser  rests  his  action  on  a  dcfipct  in  the 
title,  it  is  not  sufficient  to  show  that  the  title  has  been 
deemed  insufficient  by  conveyancers,  but  he  must  prove  the 

title  bad  (t/). 

If  he  succeed  in  proving  the  title  bad,  he  will,  according 
to  the  counts  upon  which  he  recovers,  obtain  a  verdict  either 
for  his  deposit,  or  for  damages,  which  in  most  cases  would 
be  related  by  the  amount  of  the  deposit. 

If  he  declare  on  the  common  money  counts,  he  of  course 
cannot  obtain  any  damages  for  the  loss  of  his  bargain  ;  and 
even  if  he  affirm  the  agreement  by  bringing  an  action  for 
non-perfimnance  of  it,  he  will  obtain  nominal  damages  only 
for  the  loss  of  his  bargain  (;::),  because  a  purchaser  is  not 
entitled  to  any  compensation  for  the  fancied  goodness  of 
his  bargain  which  he  may  suppose  he  has  lost,  where  the 
vendor  is,  without  fraud,  incapable  of  making  a  title. 

And  in  a  late  case  (a),  where  an  auctioneer  who  had  ad- 
vanced some  money  on  an  estate,  sold  it  by  auction  after 
tlie  authority  from  his  principal  had  expired,  and  the  prin- 
cipal refused  to  confirm  the  sale,  the  Court  of  Common  l^leas, 
m  an  action  brought  by  the  purchaser,  in  which  he  declared 
^^  the  agreement,  and  for  money  had  and  received,  &c, 
^^ould  not  allow  him  damages  for  the  loss  of  his  bargain,  al- 
though it  was  proved  that  the  estate  was  worth  nearly  twice 
™e  aum  which  he  gave  for  it. 

Nor  in  a  case  of  this  nature  is  a  purchaser  entitled  to  any 
^mpensation,  although  he  may  be  a  loser  by  having  sold 

(')  Dake  of  Norfolk   v.  Wqr-  Blackst.  1078,  and  see  3  Bos.  and 

%t  1  Camp.  Ca.  337,  ««?e  Edden  Pull.  167  ;   see  Brig's  case,  Palcn. 

^*  Read,  3  Campb.  Ca.  338.  364. 

^3^)Camaeld  v.  Gilbert,  4  Esp.  (a)  Bralt  t  Ellis,  MS.  Appen- 

•  *^I .  dix,  No  7  ;  and  see  Jones  f .  Oj  kf, 

f*)   Flun^aii    V.  Thornhill,    2  MS.  Appendix,  No.  8. 

cut 
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out  of  the  funds,  which  may  have  risen  in  the  mean  timi 
because  he  had  a  chance  of  gaining  as  well  as  losing  by 
fluctuation  of  the  price  {b). 

But  a  purchaser  is  entitled  to  interest  on  his  deposit  (c) 
and  if  the  residue  of  the  purchase  money  has  been  lyin 
ready  without  interest  being  made  by  it,  he  is  entitled  t 
interest  on  that  {d).  Wliere  the  plaintiff  recovers  undc 
a  special  coimt  on  the  original  contract,  which,  we  baT 
seen,  afiirms  the  agreement,  interest  will  be  given  as  pai 
of  the  damages  for  non-performance  of  the  agreement 
where  he  recovers  under  a  count  for  money  had  and  received 
which  disaffirms  the  contract,  and  to  which  is  mostly  addec 
a  count  for  interest^  it  may,  it  should  seem,  be  recovered  £ 
damages  sustained  by  the  plaintiff,  by  reason  of  the  mone 
having  been  withheld  from  him.  If,  however,  the  origiiu 
contract  is  void,  as  if  it  be  a  parol  agreement  for  the  sale  - 
lands,  the  purcliascr,  it  seems,  can  only  recover  his  deposit  E 
an  action  for  money  had  and  received,  and  will  not  be  e 
lowed  interest  {e). 

Where  the  plaintiff  declares  on  the  original  contract,  sm 
lays  the  expences  incurred  in  investigating  the  title,  &c 
special  damages,   he  will  be  entitled  to  recover  them 
such   ij).     In   one  case  Lord  Ellenborough  threw    (^ 
a  doubt  upon  this  (^),  but  in    a  subsequent  case  befa 
his  Lordship,  in  which  Gibbs,  C.  J.  then  at  the  bar,  ;W 


(6)  Flureau  ▼.  Thornhill,  2 
Blaekst.  1078. 

(cj  See  ch.  10,  infra, 

(d)  Fleureau  v.  Thornhill,  ubi 
sup. 

(e)  Walker  y.  Constable,  1  Bos. 
and  Pull.  306.  In  this  case,  how. 
eTeri  the  rule  was  laid  down  gene- 
rally, that  interest  could  not  be  re. 
corered  in  an  actloo  for  money  had 


and  received ;  and  see  TappeDc3 
T.  Randall,  2  Bos.  and  PuU.  4:  ^ 
sed  qii, ;  and  see  cb.  10,  infra. 

(/)  Fleureau  v.  Thornhill,  ^ 
sup.  ;  Richards  t.  Barton,  1  S^ 
Ca.  268  ;  Bratt  v.  EUi^,  Jone< 
Dyke,  App.  Nos.  7  and  8. 

(g)  Camfield  t.  Gilbert,  4  f 
Ca.  221. 

COUXl^ 
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counsel  for  the  vendor ;  the  defendant,  a  purchaser,  ohtained 

a  verdict  for  his  deposit  with  interest,  and  the  expenses  of 

investigating  tlie  title ^  without  argument,  it  heing  admitted, 

that  the  title  was  defective  (A) :  in  a  still  later  case,  they 

were  alio  recovered  hy  a  purchaser  (i) ;  and  there  are  other 

cases  not  reported  in  wliich  I  am  told  such  expenses  have 

l>een  recovered.     If  the  rule  were  otherwise,  it  would  induce 

many  persons  upon  speculation  to  offer  an  estate  for  sale, 

knowing  the  title  to  be  had ;  and  yet,  in  a  late  case  at  nisi 

priuSy  Mansfield,  C.  J.  held,  that  the  purchaser  was  not  en^ 

titled  to  recover  back  the  expenccs  of  investigating  the 

title  {k). 

But  clearly  the  expcnces  cannot  be  recovered  under  a  count 
for  money  had  and  received ;  and  Lord  EUenborough  has 
decided  that  they  cannot  be  recovered  under  a  count  for 
money  paid^  &Cr  to  the  defendant's  use,  as  the  money  is  cx,^ 
pended  for  the  purchaser's  own  satisfaction  as  to  the  titlo 
whidi  he  is  about  to  take  {I), 

Where  a  vendee  brings  an  action  on  account  of  the 
agreement  not  having  been  completed,  he  will  be  compelled 
to  give  the  vendi)r  a  particular  of  every  matter  of  fact  which 
he  means  to  rely  upon  at  the  trial,  as  having  been  a  cause 
of  his  not  being  able  to  complete  the  purchase ;  but  he  is  not 
iHHmd  to  state  in  his  particular  any  of  the  objections  in  point 
^law  arising  upon  the  abstract  (7n), 

But  where  no  particular  has  been  obtained,  the  plaintiff 
is  not  confined  to  the  objections  which  he  may  h^ve  stated 

(A)  Turner  v.  Beaurain,  Sitt.  other  authorUies,  and  too  large  a 

^■Udh.  cor.  Lord  Eilenborougb^  construction  according    to  otb^r 

^•J.  2d  June,  1806,  MS.  authorities  appears  to  have  been 

(0  Kirtland    y.  Pounsett,    2  put  on  the  statute  of  Elizabeth. 

Tittnt  145,  see  p.  146.  (0  CamBeld  ▼,  Gilbert,  4  Eip, 

(*)  Wilde  T.  Fort,  4  Taunt.  Ca.22L 

^^  ;  Note,  the  C.  J.  also  ruled,  (m)  Collet  t.  Thomson,  S  Bos. 

*^t  interest  on  the  deposit  is  not  and  PuU*  246. 
'^<»>trable,  which  is  contnry  to 

r  to 
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to  the  defendant,  but  may  take  advantage  of  any  < 
which  may  entitle  him  to  recover  as  for  breach  of  the  js 
ment  (n). 

To  entitle  a  vendor  to  sustain  an  action  for  breach  oi 
tract,  it  has  been  said,  that  he  must  show  what  title  he 
it  not  being  sufficient  to  plead  that  he  has  been  always 
and  willing,  and  frequently  offered  to  make  a  title  to  the  < 
(o).  In  a  late  case(p),  however,  where  a  vendor  averred,  ti 
was  seised  in  fee^  and  made  a  good  and  satisfactory  ti 
the  purchaser  of  the  estate,  by  the  time  specified  in  the  c 
tions  of  sale,  it  was  held  sufficient,  and  that  it  was  not  nea 
for  him  to  shew  how  he  deduced  his  title  to  the  fee. 
the  court  seemed  of  opinion,  in  opposition  to  the  prior 
that  a  vendor  need  not  display  his  whole  title  on  the  n 
This  decision,  without  working  an  injustice,  will  in 
cases  render  it  unnecessary  to  load  the  pleadings  witi 
title  of  the  vendor. 

But  even  if  the  title  is  set  out,  yet  the  execution  o 
title-deeds  need  not  be  proved,  because  that  is  nevi 
quired  of  a  vendor  (gr).     This  was  decided  by  Lord  K< 
at  niii  pi^ius.     To  prove  the  plaintiffs  title  to  a  ri( 
way  sold,  the  deeds  were  produced ;  and  it  was  objected 
the  deeds  themselves  should  first  be  made  evidence,  bj 
ducing  the  subscribing  witnesses.     But  Lord  Kenyon 
it  not  to  be  necessary.     He  said,  lie  would  never 
where  the  question  was  respecting  a  title,  that  the 
should  be  called  upon  to  prove  the  execution  of  all  the  \ 
deducing' a  long  title ;  that  it  was  never  mentioned  i 
abstract,  or  expected,  in  making  out  a  title  in  any  caw 

(n)  Squire  v.  Tod,  1  Camp.  Ca.  620. 

293. .  {p)  Martin  t.  Smith,  6 

(o)  Philips   T.  Fielding,   2  H.  bS5 ;  2  Smith,  543  ;.  and  w 

Black&e.  123  j  and  see  Duke  of  St;  Litt.  303,  b. 

Albaus   ▼.  Shore,   1   H.  Blackst.  (7)  Thomson  t.  Miles,  1  El 

270;  Luxtou  r.  Robinson,  Dougl.  184. 

pure 
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purchase,  more  particularly  wlicre  possession  has  accompa- 
nied them  :  he  therefore  admitted  them  without  proof  of  the 
execution  (r).  In  a  late  case,  however,  before  Lord  C.  J. 
Mansfield,  at  nisi  prius,  where  in  assumpsit  upon  an  agree- 
ment to  purchase  a  leasehold  house,  it  appeared,  that  the 
plamtiff,  the  vendor,  was  the  third  or  fourth  assignee  of  the 
term ;  and  it  was  contended,  that  he  need  only  prove  the  ex- 
ecution of  the  last  assignment ;  it  was  ruled  otherwise  ;  and 
he  was  compelled  to  prove  the  lease  and  all  the  mesne  as- 
agnments  {s).  Lord  Kenyon's  decision  was  not  however 
adverted  to  ;  and  as  that  clearly  coincides  with  the  practice 
in  these  cases,  it  can  scarcely  be  considered  as  overruled  (I). 

If  the  agreement  is  in  the  hands  of  one  of  the  parties,  or 
his  attorney,  equity,  in  case  a  bill  is  filed,  will  compel  it  to 
he  ddivered  up  to  the  other  party,  in  order  that  it  may  be 
stamped  (/).  So,  in  case  of  an  action,  if  only  one  part  of 
the  agreement  has  been  executed,  the  party,  in  whose  pos- 
aesrion  it  is,  shall  be  compelled  to  produce  it  to  the  other 
party  (u).  And  if  there  are  even  two  parts,  but  one  only  is 
atamped,  the  party  having  the  unstamped  part  may  give  se- 
condary evidence  of  the  contents  of  the  agreement,  if  the 
rthcr,  after  notice,  refuse  to  produce  the  stamped  part  (x). 


Where  a  contract  is  not  completed  merely  on  account  of 
^^Igections  to  the  title,  and  the  vendor  thinks  his  title  good, 

(f)  Thomson  ▼.  Miles,  1  Esp.  386;  Bateman  v.  Philip?^  4>Taantr 

Ca.  1 W.  157;  King  y.  King,  ib.  666 ;  Street 

(t) Crosby  ▼.  Percy,  1  Camp.  T.Brown,  1  Marsh,  610. 
Ca.803.  (x)  Garnous  r.  Swift,  1  Taunf. 

(OSopra,  p.73.  507;  see  Waller  t,  Horsfall,   1 

(«)  Blakey  ▼.  Porter,  1  Taunt.  Camp,  Ca.  501. 


(0  The  rendor's  counsel,  cited  Nash  t.  Turner,  1  Esp.  Ca.  217  j  but 
^'•n^fieW,  C.  J.  thought  that  it  did  not  apply. 

P  2  he 
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he  seldom  has  recourse  to  eqiiity,  but  brings  an  action 
law  for  nonperformance  of  the  agreement 

It  becomes  therefore  material  to  consider,  whether  cou 
of  1^  can  take  cognizance  of  equitable  objections  to  a  titi 
because,  if  they  cannot,  a  purchaser  should  in  such  cases  i 
a  bill  in  equity :  he  might  otherwise  be  compelled  to  { 
damages  for  not  aocepting  a  title,  which,  although  good 
law,  might  be  invalid  in  equity. 

The  action  which  a  vendor  must  bring,  being  found 
upon  the  equitable  circumstances  of  the  case  between  t 
parties,  it  seems  that  a  court  of  law  may  in  such  acti 
take  cognizance  of  equitable  objections  to  a  title ;  and 
there  were  any,  ought  not  to  permit  the  plaintiff  to  recove 

In  a  recent  case  (?/),  the  court  of  B.  R.  would  not  pen 
the  assignees  of  a  bankrupt  to  recover  money  from  his  in 
tees,  because  the  deed  by  which  the  trusts  were  created,  j 
though  perhaps  void  at  law,  would  probably  be  restored,  iu 
set  up  again  by  a  court  of  equity.  The  court,  I  am  i 
fonned,  said  they  would  not  permit  the  assignees  to  recoy< 
as  it  would  be  to  no  purpose.  It  would  be  merely  drivii 
tlie  trustees  to  the  other  side  of  the  hall,  where  they  won 
most  likely  regain  the  property.  This  case  seems  in  poin 
the  same  obser^^ation  would  apply  to  a  vendor  endeavpuru 
to  obtain  the  purchase-money  where  there  were  equitable  c 
jcctions  to  his  title :  the  court  would  naturally  say,  cut  ban 
when  the  purchaser  can  compel  you  to  re-pay  it  in  equity ! 

Lord  Kenyon  held,  that  a  court  of  law  could  not  ent 
into  equitable  objections  td  a  title  xvhere  the  purchaser 
j>laintiff^ {z) ;  but  Lord  Alvanley  (a)  decided,  that  if  a  pu 
chaser  would  be  liable  in  equity,  he  is  entitled  to  recover  1 
deposit  at  law.    The  last  case  is  certainly  a  very  strong  a 

{y)  Shaw  v.  Jakeman,  4  Eas^        Rep«  516. 
20U  (a)  Elliott  T.  Edwaidi,  3  B< 

(0  Allpass  v.  Watkins,  8  Term        and  PuIL  181  j 

thorit 
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tbority,  because  no  judge  sitting  in  a  court  of  law  could  be 
more  averse  than  Lord  Alvanley  was,  to  assume  any  equita- 
ble jurisdiction  (b).  His  decision  has  been  followed  in  a 
recent  case,  which  hjis  set  the  point  at  rest  (c).  Lord  C.  J. 
Gibbs  said,  that  the  question  was,  whether  the  contract  were 
merely  for  a  good  title,  or  for  a  legal  and  equitable  title. 
Now  the  words  of  the  condition  were,  that  a  good  title  should 
be  made  out  at  the  vendor's  expence.  What  can  the  mean- 
ing of  that  be,  except  that  there  shall  be  a  good  title  both 
at  law  and  in  equity  ?  The  vendor,  therefore,  not  having 
made  out  a  good  equitable  title,  the  contract  on  the  part  of 
the  defendant  is  broken.  It  is  true  that  we  are  in  a  court 
of  law,  but  we  are  on  the  question  whether  the  contract 
iave  been  complied  with.  According  to  the  defendant's 
doctrine,  if  an  estate  be  devised  to  A.  B.  and  [in  truster] 
C  it  might  be  sold  by  A.  and  B.  only,  since  they  could 
give  a  legal  title  to  it  without  the  concurrence  of  C  And, 
tf  this  principle  were  to  be  followed  up,  the  defendant  might 
wing  an  action  for  the  remainder  of  the  purchase-money, 
The  rest  of  the  court  concurred  with  this  opinion^  Mr.  Jus- 
tice Chambre  observing,  that  there  was  no  reason  why  ques- 
tions respecting  equitable  titles  should  not  come  incidentally 
Wore  a  court  of  law, 

Brfore  quitting  this'subjeet,  it  must  be  remarked,  that  in 

'g'eem^ts  for  purchase,  the  covenants  are  construed  accord- 

^  to  the  intent  of  the  parties ;  and  they  are  therefore  aL 

^"ays  considered  dependent,  where  a  contrary  intention  does 

^otappear  {d),  (I).     The  true  rule.  Lord  C.  J.  Mansfield,  in 

a  late 

(^)  See  JohnsoQ  y^  Johnson,  3  ((/;  As  to  where  covenaBtB  are 

•^-^OtlPuU.  162.  precedent,  and  where  dependent, 

(^)  Maberly  V.Robins,  1  Marsh.  see  Mr.  Serjeant  WHUaros's  note 

^^  ;  5  Tanat.  625.  (4;  to  1  Saund.  320. 


(^)  Id  MorrU  v.  Knight,  T.  2  Jac.  2.  B.  R.  there  were  mutual  cove- 
^^^;  one  agreed  to  pay  a  sum  of  money  for  a  lease  for  years  ;  the  othf^r 

l>  3  covenanted 
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a  late  case  (e),  said,  was,  that  it  is  not  tlic  employment  of 
any  particular  word  which  detcnnines  a  condition  to  be  pre- 
cedent, but  the  manifest  intention  of  the  parties. 

The  old  law  was  certainly  in  favour  of  the  contrary  doc- 
trine ( /') ;  but  if,  as  Lord  Kenyon  observed,  the  courts  were 
to  hold  otherwise  than  they  nov;  do,  the  greatest  injustice 
miglit  be  done ;  for  supposing,  in  the  instance  of  a  trader 
who  liad  entered  into  a  contract  for  the  sale  of  an  estate, 
that  between  the  making  of  the  contract  and  the  final  exe- 
cution of  it  lie  were  to  become  a  bankrupt,  the  vendee  might 
be  in  the  situation  of  having  had  payment  enforced  from 
him,  and  yet  be  disabled  from  procuring  the  property  for 
which  he  liad  paid  (g). 

If,  therefore,  either  a  vendor  or  vendee  wish  to  compel 
the  other  to  observe  a  contract,  he  immediately  makes  his 
part  of  the  agreement  precedent;  for  he  cannot  proceed 
against  the  other  without  an  actual  performance  of  the  agrecr 
ment  on  his  part,  or  a  tender  and  refusal. 

Thus  a  vendor  cannot  bring  an  action  for  the  purchase- 
money,  without  having  executed  the  cpnveyance,  or  offered 
to  do  so,  unless  the  purchaser  has  discharged  him  from  so 
doing  {h) ;  but  if  the  purchaser  give  a  bill  of  exchange,  or 

(e)  Smith  ▼.  \VoodKouse,2  New  Glazebrook  v.  VVoodrow,  8  Term, 

Rep.  233;  see  Havelock  T.  Geddf  s,  Rep.  366;    and   Heard  t.  Wad* 

10  East,  555.  liam,    1  Kastdl9  ;  and   see  Am- 

(/)  8  Perm  Rep.  370,  371,  court  v.  EUvcr,  2  Kel.  B.  R.  159. 

{g)  See  Duke  of  St.  Albans,  v.  (A)    Jones    ?.    Barkley,  Doug. 

Shore,  1  II.  Black.  270;  Goodis-  68t;   Philips  t.   Fielding,  «  H. 

son  V.  Nimn,  4  Term,  R^p.  761  -,  Black.  123  ;  and  see  3  East,  443. 


corenanlcd  that  he  should  enter  in  twenty  days,  and  that  he  would  make 
a  demise  thereof,  from,  &c.  and  the  plaintifl'  brought  an  action  for  non- 
payment of  the  money  before  the  demise  made,  held  not  good,  for  the 
lease  is  the  coii'idcration  :  so  judgment  for  the  dcfendanf.  MS. 

»  otUer 


THE  CONTRACT,  215 

other  security,  for  the  purchase-money,  payable  at  a  certain 
day,  he  must  pay  it  when  due,  and  cannot  resist  the  pay- 
ment even  in  the  case  of  a  bill  of  exchange,  on  the  ground 
that  there  was  no  consideration  for  the  drawing  of  the  bill, 
because  the  seller  has  refused  to  convey  the  estate  accord- 
ing to  the  agreement.  But  he  will  have  his  remedy  upon 
the  agreement  for  the  non-execution  of  the  conveyance  (i). 

On  the  other  hand,  a  purchaser  cannot  maintain  an  ac- 
tion for  breach  of  contract,  without  having  tendereil  a  con- 
veyance, and  the  piu*chase-money  (k\ 

This  last  position  has,  however,  been  rendered  doubt- 
Mby  some  recent  dicta  of  the  judges  (/),  that  it  is  in- 
cumbent on  the  vendor  to  prepare  and  tender  a  convey- 
ance ;  which,  as  a  general  nde,  certainly  seems  to  have 
prerailed  when  the  simplicity  of  the  common  law  reigned, 
«h1  ]»06session  was  the  best  evidence  of  title ;  but  upon 
modifications  of  estates  being  introduced,  which  were  un- 
hwwn  to  the  common  law,  and  which  brought  with  them 
all  the  difficulties  which  surround  modem  titles,  it  became 
necessary  to  make  an  abstract  of  the  numerous  instru- 
nicnts  relating  to  the  title,  for  the  purpose  of  submitting 
it  to  the  purchaser's  counsel ;  and  it  then  became  usual 
for  him  to  prepare  the  conveyance.  This  practice  has  con- 
tinued, and  is  now  the  settle<l  rule  of  the  profession  :  tlie 
^c  is,  indeed,  sometimes  departed  from,  but  this  seldom 
"^ppcns  except  in  the  country,  and  then  it  always  arises 
™nj  consent,  or  express  stipulation. 

W  See  Mo;ri5rulge  v.  Jones,   1 4  Curtei-s  4  Bro.  C.  C.  332  ;  Mac. 

^^  486;  3  Camp    Ca.  3S  :    and  donahl,  C     B    in   Growsotk  t 

'**  Sirao  V,  Cox,  1  Marh.  170  Smith,  3  Anstr.  877  ;  Lord  Ken- 

)  See  1  Esp.  Ca.  191  ;  ex  parte  yon,  in  Ht*ard  v.  Wadham  1  Easf, 

>"'«rd,  1  Ack.  147.  627  ;   and  L#rd  Eldon,  in   SetoH 

^^  -Lord  Bosslyn,  in  Pincke  t  t.  Slado,  7  Ves.  Jun.  278. 
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In  a  late  case  {m)^  this  point  came  distinctly  before  t 
court  of  Exchequer,  and  it  was,  in  conformity  to  the  f 
fecnt  practice  of  the  profession,  decided^  that  the  "p 
chaser,  and  not  the  vendor,  is  bound  to  prepare  and  ti 
der  the  conveyance.  And  in  Webb  v.  Betfel  (;i\  1 
same  rule  was  expressly  recognized  by  Windham  J^a 
denied  by  no  one  He  said^  ^^  that  where  a  person  is 
execute  a  conveyance  generally,  there  the  counsel  of  1 
piu*chaser  is  intended  to  draw  it,  and  then  the  purchai 
ought  to  tender  it." 

It  is  settled,  that  if  st  conveyance  is  to  be  pepaored 
the  expense  of  purchaset^  he  is  bound  to  tender  it  ( 
Now  it  is  admitted  on  all  hands^  that  tlie  expense  of  t 
conveyance  must  be  borne  by  the  purchaser)  if  there 
no  express  stipulation  to  the  contrary*  Therefore,  whi 
there  is  no  such  stipulation,  the  purchaser  is  bound  to  tk 
der  the  conveyance. 

Upon  the  whole^  notwithstanding  the  recent  dicta 
the  contrary,  as  the  precise  point  came  before  the  court 
Exchequer,  in  Baxter  v.  Lewis,  and  their  decision  acooi 
with  the  uniform  practice  of  conveyancers,  which  has  i 
ways  met  with  the  greatest  attention  in  courts  of  justi 
(p),  we  may  perhaps  be  warranted  in  saying,  that  the  pi 
chaser,  and  not  the  vendor,  ought  to  prepare  and  tender  t 
conveyance. 

If  the  purchaser  is  required  by  the  agreement  to  prepi 
the  conveyance,  it  is  clear  that  the  vendor  may  mainti 
an  action,  or  file  a  bill,  without  tendering  a  conveyan 
iq) ;  and  therefore,  to    prevent   all  doubt  on  this  pou 

(m)  Baxter  v.  Lewis,  1  Forrest's  (o)  Seward  t.  \Villock|  5  £a 

Rep.  Excheq.   61  ;   and  see  Mar.  1&8 

in  T.  Smith,   2  Sm«h  543  ;   but  (p)  See  2  Atk.  20S  ;    1  Tc 

to.  Standley  T.Hennington,  6  Taunt.  Rep.  7^2  j  Wilraot  218 

561.  (q)  Hawkins  v.  Kemp,  3  Ea 

(«)  1  LcT.  44.  410 
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it  seemfi  advisable  to  stipulate  in  the  agreement  or  eondi-^ 
tions  of  sale,  that  the  conveyance  shall  be  prepared  by, 
and  at  the  expense  of,  the  purchaser.  A  purchaser  must, 
bowerer,  prepare  the  conveyance,  although  it  is  merely 
dedaied  that  the  conveyance  shall  be  at  his  expense  (r)« 

But  although  a  purchaser  is  expressly  required  to  pre- 
pare a  oonveyauce,  yet  if  a  bad  title  be  produced,  he  may 
maintain  an  action  for  recovery  of  his  deposit,  without  ten-* 
deiii^  a  conveyance  {s).  So  where  a  vendor  has,  by  sel- 
%  the  estate,  incapacitated  himself  from  executing  a  con- 
vejfanoe  to  the  iirst  purchaser,  that  renders  ftirther  expense 
and  trouble  on  his  part  unnecessary ;  and  he  may  accord-- 
ing^  sustain  an  action  mthout  tendering  a  conveyance,  or 
the  pordiase-  money  (t). 

Although  a  seller's  bill  for  a  specific  performance  be  dis^ 
nuflxd,  yet  he  may  in  general,  still  bring  his  action  at  law, 
^  liieach  of  the  agreement ;  and  there  are  instances  of  scl- 
Ifin  lecbveriug  damc^es,  in  such  cases,  where  the  court  re- 
^  its  interference,  and  yet  thinks,  that  the  seller  is  en« 
titled  to  enforce  his  contract  at  law ;  it  is  usual  to  add  a  de- 
<^haa&m  to  the  decree,  dismissing  the  bill,  that  it  is  with- 
out pigtidice  to  the  plaintiflTs  remedy  at  law.  Where  such 
a  dedaiation  is  not  added,  equity  will  restrain  the  seller 
fiom  bringing  an  action  in  a  proper  case,  for  example,  where 
the  Kfl  was  dismissed  because  the  seller  had  no  title  (w). 

Where  a  purchaser  is  let  into  possession,  on  a  treaty  for 
Purchase,  he  does  not  become  tenant  to  tlie  seller ;  and  if 
t«e  seller  cannot  make  a  title,  it  is  doubtful  whether  an  ac- 
^^  will,  under  any  circumstances,  lie  against  the  purchaser. 

^0  Seward  w.  Willock,  5  East,  (/)  Knight  t.  Crockford,  1  Esp. 

^^^  Ca,  189 ;  see  Dake  of  St.  Albani 

W  S«ward  T.WiUock,  ubi  sup  ;  ▼.  Shore,  1  H.  Black  270. 

^*^'  «'Qled  by  Lord  Ellenborough  (u)  M'Nairara  t,  Arthur,  2Bail 

^^'  "n  Liiwndes  v.  Bray.    Silt,  and  Beat.  34^. 

•^'>^.T.  isia 

It 
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It  is  settled  that  the  aetion  \vill  not  lie,  where  the  oc( 
tion  has  not  been  "beneficial  to  him  (a?),  beyond  the 
protection  from  the  inclemency  of  the  weather,  ^nd  i 
paid  the  money,  of  which  the  seller  might  have  made 
rest,  although  the  jury  expressly  find,  that  the  vahie  c 
house,  during  the  occupation  of  the  purchaser,  exceedi 
interest  of  the  money  paid,  yet  the  seller  cannot  recover 
for  it  is  impossible  to  make  the  rules  of  law  depend  oi 
balance  of  loss  or  gain  in  each  transaction  :  one  party  : 
take  back  his  money,  and  the  other  take  back  his  h 
A  contract  cannot  arise  by  implication  of  law,  under  cir 
stances,  the  occiurence  of  which  neither  of  the  parties 
had  in  their  contemplation. 

But  as  the  possession  is  in  these  cases  lawful,  I 
with  the  assent  of  the  seller,  an  ejectment  will  not  lie  ag 
the  purchaser  without  a  demand  of  possession,  and  re 
to  quit  {z) ;  unless  upon  possession  being  given  to  bin 
agreed  to  quit  possession,  if  he  should  not  pay  the  pure! 
money  on  a  given  day,  or  the  like  ;  in  which  case,  an  eject 
will  lie,  without  notice,  on  non-performance  of  his  a 
ment.  The  agreement  operates  in  the  same  manna 
clause  of  re-entry  on  breach  of  covenant  in  a  lease  (a). 


A  writ  of  ne  caveat  regno  does  not  lie  against  a 
chaser  who  has  not  paid  the  purchase-money,    upoi 


(x)  Hearne  v.  Tomlin,  Peake's 
Ca.  192. 

{tj)  Kirtland  T.  Pounsett,  2 
Taunt.  145. 

(:)  Right  T.  Beard,  13  East, 
210;  sec  Hegan  v.  Johnson,  2 
Taunt.  148  j  Doe  v.  Lawdcr«  I 
Stark.  308. 

(fl)  Doe  V.  Sayer,  3  Camp.  Ca,' 


8.  The  same  doctrine  is  ext 
to  an  a^retmmt  for  a  lease, 
V.  Smith,  6  East,  530;  D 
Breach,  6  Esp,  Ca.  106.  I 
latter  case^  it  seems  io  deger 
consideration,  upon  subsC 
grounds,  which  will  readily 
to  the  k-arped  reader. 

threatc 
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tlireatening  to  go  abroad,  unless  the  vendor's  title  has  been 
accepted,  and  the  purchaser  has  no  property  here  (6). 

If  a  m.*m  convey  his  estate  to  trustees  to  sell  and  pay  debts, 
and  afterwards  file  a  bill  to  stop  the  sale,  on  the  ground  that 
the  tnistees,  by  giving  shorter  notice  of  the  intended  sale 
than  was  usual,  and  other  circumstances,  would  materially 
injure  the  sale,  the  court  will  not  grant  an  injimction  upon 
the  filing  of  the  bill,  to  restrain  the  sale,  although  it  is 
sworn  that  the  sale  is  to  be  made  the  next  day.  It  is  not 
one  of  those  eases  in  which  on  account  of  irreparable  injury 
tothe  plaintiff,  the  court  proceeds  in  this  summary  way. 
If  the  trustees  shall  be  guilty  of  a  breach  of  trust  in  making 
the  proposed  sale,  they  will  be  answerable  to  the  plaintiff 
for  the  damage  sustained  {c). 

Where  a  man  sells  an  estate  for  an  annuity,  without  any 
agreement  being  made  respecting  the  security  to  be  given 
for  it,  he  is  entitled  to  have  it  secured,  not  only  upon  the 
estate,  but  also  by  the  bond  of  the  purchaser,  and  a  judg- 
ment to  be  entered  up  against  him  (rf). 

A  purchaser  of  an  estate  subject  to  incumbrances,  must 
indemnify  the  vendor  against  them,  although  he  did  not 
cxpresdy  engage  to  do  so. 

Thus  a  purchaser  of  a  leasehold  estate  must  covenant 
^"ith  the  vendor  to  indemnify  him  against  the  rents  and 
covenants  in  the  lease,  although  he  is  not  required  to  do  so 
hy  the  agreement  for  sale  (e). 

So,  although  a  piu-chaser  of  an  equity  of  redemption 
^ta'  into  no  obligation  with  tho  party  from  whom  he 
P^'rfiases,    to  indemnify  him    from   the  mortgage-money, 

^*)  Qupry,  if  this  docs  not  re-  550. 
*''*^'«    the  cases— Goodwill    ▼.  (d)    Remington  v.  Deverall,  2 

^*^,  2  Dick.  497  j  and  Anon.  Anstr.  550. 
Y^  '^cte  ?    See  Jackson  t.   Pe-  (e)  Perober  v.  MatherSi    1  Bro. 

'"*»  1 C  Ves.  Jun.  161,  C  C.  52,  et  supra^  p.  31. 
'^^  t^cchell  T.  Fowler,  2  Anstr. 

yet 
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yet  equity,  if  he  receives  the  possession,  and  has  tb 
fits,  would,  independently  of  contract,  raise  upon  hi 
science  an  obligation  to  indemnify  the  vendor  again 
phonal  obligation  to  pay  the  mortgage-money ;  iot 
become  owner  of  the  estate,  he  must  be  supposed  to  i 
to  indemnify  the  vendor  against  the  mortgage  (J^). 

And,  if  a  purchaser  who  has  not  obtained  a  convc 
sell  to  another,  the  second  purchaser  is  without  enterin 
a  covenant,  bound  to  indemnify  him,  against  any  co 
curred  in  proceedings  for  his  benefit  (g). 

It  seems  that  where  a  mortgagor  has  agreed  to  c 
his  equity  of  redemption  to  the  mortgagee,  the  pn 
ings  in  an  ejectment  by  the  mortgagee  cannot  be  st 
under  the  7  Geo.  II.  c.  20,  for  the  effect  of  it  would 
strip  the  mortgagee  of  Iiis  legal  title,  which  might 
a  posterior  equitable  right  to  the  prejudice  of  the 
gagee,  though  he  should  thereafter  obtain  a  decree  £ 
performance  of  the  agreement  (h).  But  the  relief  ^ 
granted  to  the  mortgagor,  where  the  mortgagee  ha 
taken  any  steps  to  complete  his  contract  for  the  purch 
the  equity  of  redemption  (i). 

A  purchaser  of  an  estate  let  to  a  tenant  firom  y 
year  may,  without  a  new  contract,  or  any  act  correspo] 
to  attornment,  recover  the  rent;  and  nothing  would 
good  defence  in  an  action  brought  for  it,  but  the  fact 
he  did  not  know  of  the  sale,  and  had  paid  his  rent  befi 
his  lessor  (k).  So,  if  the  estate  is  in  lease,  the  piurc 
is  entitled  to  the  benefit  of  covenants  entered  into  b' 

(/)  See  7  Ves.  Jud.  337  per  (/)  Skinner  y.  Stacj,  1 

^rd  Eldoo.  80. 

(g)  Per  Lord  Eldon,  in  Wood  v.  (k)  See  l^Vorn.  and  Scrii 

Qriffith,  12  Feb.  1818.  MS.  Birch  v.  Wright,   1  Tern 

{h)  Goodtitlc  Y.  Pope,  7  Term  378  ;  see  LnmJ«y  y.  Rtisbfi 

Rep.  185,  East,  99 

] 
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lessee  with  the  vendor  (/),  and  may  recover  for  a  breach  of 
the  covenants  before  his  time,  if  he  is  seised  of  the  reversion 
during  the  continuance  of  the  term  (m) ;  and  he  may,  after 
notice  to  the  tenant  of  the  conveyance,  distrain  for  rent  in 
inetr  (w),  whether  the  estate  be  freehold  or  leasehold  (I). 

If 

(I)  See  post,  ch.  I3»   secf.   1,  529,  2d  edit, 
a.  (1]l  (n)  See    Moss  t.    Gallimore, 

<«)  DATi»*8  case,  M.  T.  42  G  eo.  Doogl.  279. 
9.   17oodfall'«  Land,  and  Tent. 


(I)  It  wai  recently  proposed  to  deprive  all  middle  men  even  in 
KngliBd,  of  the  right  to  distrain  for  rent  in  arrear.  Thns  suppose,  a 
^tiildliig  lease  to  be  granted  by^ohn  to  James,  for  99  years,  at  10/. 
^  jcir;  James  boilds  a  valuable  house,  and  onderleti  to  Joseph,  for  40 
y^Wy  it  100/.  a  year  ;  and  Joseph  underlets  to  Jacob,  for  30  yeart,  at 
iSOt.  a  year ;  it  is  manifest,  that  James  has  the  greatest  interest  in  the 
propirty ;  and,  as  the  law  now  appears  to  stand,  he  can  distrain  for  hit 
v^vat,  notwithstanding  the  last  underlease.  This  right  was  proposed  to 
f^tikeo  from  him  ;  but  the  measure  was  dropped. 

la  sopport  of  the  measure,  it  was  contended,  that  none  but  the  original 

IcMorncidtled  to  distrain  for  rent,  according  to  the  law  of  England  ; 

^ad  tkeicbrr,  that  in  the  case  which  I  have  put,  James  would  not  be 

^''Icefcd  by  the  act ;  because  he  would  not,  as  the  law  now  stands,  be  en- 

tlHid  to  dbtrain.    The  argument,  which  was  managed  with  great  inge. 

>^sity,  was  rested  upon  the  statute  ofqtiia  emptores,  and  some  passages  in 

Oktipon  Littleton.    When  it  is  considered,  that  the  right  of  distress, 

*o  the  case  aboTe  supposed,  has  never  been  disputed,  it  will  not  be  mat* 

^*r  of  surprise,  that  the  attempt  to  show  that  the  practice  is  illegal  did 

'^•tiiecccd.    That  rent  may  be  distrained  for,  although  fealty  is  not  in. 

^■deiitto  it,  b  laid  down  in  Co.  Litt.  142  b. ;  and  it  seems  to  be  clear, 

tttt  distfftts  is  incident  to  every  rent  at  common  law,  where  the  lessor 

^is  aretersion ;  and  that  a  reversion  of  a  single  day  is,  for  this  purpose, 

••  operative  as  a  reversion  in  fee.     In  the  year  book,  14  Edw.  3,  p.  8. 

^Whden  thought,  that  if  a  lessee  leased  a// his  estate  rendering  rent,  he 

^^Hild  not  distrain  ;  he  had  no  reTcrsion.    In  the  2d  Edw.  4.  p.  1 1,  the 

^^  objection  was  taken^  where  the  lessor  had  a  reyersion  ;  because  it 

^s  only  the  reversion  of  a  chattel ;  but  it  was  held,  that  he  had  a  right 

to 
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If  a  person  having  a  right  to  an  estate,  purchase  i 
another  person,  being  ignorant  of  his  own  title ;  equity 
compel  the  vendor  to  refund  the  purchase-money  with  inte 
from  the  time  of  bringing  the  bill,  although  no  fraud  appea 

If  a  lease  be  granted  with  power  to  the  lessee  to  cut, 
sell  the  timber,  and  the  lessee  is  required  when  and  so  ^ 
as  he  intends  to  sell  the  timber,  or  any  part  thereof,  to  j 
notice  to  the  lessor  to  whom  the  preemption  wj^s^given ; 
lessee  having  a  bona  fide  intention  to  cut  down  all  the  1 
ber,  may  give  a  general  notice  to  the  lessor,  and  if  the  le 
decline  to  purchase  the  timber,  the  lessee  may  cut  it  di 
at  intervals,  and  need  not  repeat  the  notice  {p). 

(o)  Bingham  t.  Bingham,  1  Ves.  Beatiy,  171. 

1 26 ;  see  Unsdown  t.  Lansdown,  *     (p)  Goodtitle  t.  Saville,  15  ' 

Mose.  364  ;  Saooders  v.  Lord  An-  87  ;  see  Doe  t.  Abel,  2  Mair 

nesley,  2  Scho.  and   Lef.  101  ;  Selw.  541. 
Leonard  v.  Leonard,  2  Ball  and 


to  distrain.  In  Brooke's  Abridgement^  Distress,  case  45,  and  Ri 
case  17^  it  is  laid  down,  on  the  authority  of  this  casc^  that  if  a  mtn  1 
for  20  years,  and  the  lessee  leases  over  for  10  years  rendering  rent,  tli* 
if  be  grant  the  rent  oyer  to  another  tnan,  he  cannot  distrain  ;  because 
has  bot  the  reversion  of  the  term,  which  gives  the  right  to  distrain :  c 
trary,  if  he  had  granted  to  him,  the  reversion  and  the  rent.  "Hots 
diversity.  In  Wade  v.  Marsh,  Latch  211,  it  was  held,. that  the  lefl 
having  only  a  reversion  for  years,  may,  by  the  common  law,  distraio 
the  rent,  by  reason  of  the  reversion,  which  causes  privity.  These  C9 
appear  to  be  quite  decisive.  The  only  difficulty  has  been  to  find  a  ctl 
for  the  point  has  not  been  doubted  for  centuries.  It  is  to  be  bop' 
therefore,  that  the  right  of  mesne  landlords  to  distrain  for  rent  will  ' 
be  violated,  on  the  ground,  that  it  depends  upon  a  practice  not  si; 
tioned  by  law,  and  which  ought  to  be  abolished  ;  but  if  it  shall  appeu 
it  is  alleged,  that  the  remedy  has  been  the  source  of  great  oppresi^ 
against  the  tenantry  of  Ireland,  the  Legislature  will,  I  ^confidently  bo^ 
extend  its  protection  to  so  valuable  a  race  of  men,  as  far  as  may  be  ff 
sistefat  with  a  due  regard  to  the  rights  of  landlords :  for,  as  Jos^ 
Twisden  observed^  we  must  not  steal  leather  to  make  poor  men's  she 
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A  bona  fide  purchase  of  an  interest  will  not  be  converted 
into  a  loan,  on  account  of  a  power  to  re-purchase  being  given 
to  the  seller,  although  at  an  advanced  price ;  but,  if  the  pur- 
chaser instead  of  taking  the  risk  of  the  subject  of  the  con- 
tract (e.  g.  an  annuity)  on  himself,  take  a  security  for  re- 
pyment  of  the  principal,  that  will  vitiate  the  transaction, 
and  lender  it  a  mere  mortgage  seciu-ity  {g). 

It  may  here  be  obsened,  that  the  grant  of  the  office  of  a 
steward  of  a  manor  for  life,  is  not  revoked  by  a  subsequent 
sale  of  the  manor,  but  is  binding  on  the  purchaser ;  although, 
as  Lord,  he  will  be  entitled  to  the  custody  of  the  Court 
RoDs.  In  purchasing  a  manor,  therefore,  the  instrument 
hy  which  the  steward  was  appointed  should  be  called  for. 
This  is  a  precaution  which  has  never  been  attended  to. 

« 

(q)  Verncr  t.  Winstanley,  2Scho.  and  Lef  393. 
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CHAPTER  V. 


or  THE  COXSIDEBATION 


SECTION  I. 


Of  unreasonable  and  inadequate  Conslderatio) 


I.  It  seems  that  a  court  of  equity  cannot  refuse  to  a 
vendor  merely  on  account  of  the  price  being  unreasonab 
and  a  specific  performance  ^vill  certainly  be  enforced, 
price  was  reasonable  at  the  time  the  contract  was  mad 
disproportionable  soever  it  may  aftenvards  become. 

If,  however,  a  man  be  induced  to  give  an  unrea® 
price  for  an  estate,  by  the  fraud  (6),  or  gross  misreprc 
tion  (c),  of  the  vendor ;  or  by  an  industrious  concealm 
a  defect  in  the  estate  (rf),  equity  will  not  compel  him  1 
form  the  contract. 

(a)  City  of  London  T.  Richmond,  Bro.  C.  C.  567  ;  and  the  < 

2  Vcrn.  421 ;  Hanger  t.  Eyies,  2  to  inadequacy  of  price  oitei 

Eq.  Ca.  Ab.  689  ;  Hick  ▼.  Philips,  (b)  See  James  t.  Morgan 

Prec.  Cha.  575,  21  Vin.  Abr.  (E)  111,  a  case  at  law.     Cob 

D.  to  pi.  1. ;   Keen  t.  Stukeley,  Shrimpton  5  Bro.  P.  C.  la 

Gilb.  Eq,  Rep.  155,  2  Bro.  P.  C.  187. 

396  ;  Charles  t.  Andrews,  9  Mod.  (c)  Buxton  t.  Cooper, 

151  ;  Lewis  t.  Lord  Lechmcrc,  10  383. 

Mod.  503  ;  Saville  r.  Safille,  1  P.  (d)  Shirley  v  Strattou, 

Wms.  745  ;  Adams  v.  Wearc,  1  C,  C.  440, 
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id*  where  these  circunistances  do  not  appear,  l>ut  th^ 
I  is  a  grossly  inadequate  consideration  for  the  purchase- 
f,  equity  vnU  not  relieve  either  party.  Thus  in  a  case 
Rolls  before  Lord  Alvanley,  by  original  and  cross  bill, 
tate  was  represented  on  the  one  hand  of  the  value  of 
0,000/. ;  and  on  the  other  of  only  5,000/.  The  con- 
was  for  6,000/.,  and  14,000/.  at  the  death  of  a  person 
>5.  Lord  Alvanley  said,  it  was  not  a  case  of  actual 
;  but  it  was  insisted  the  bargain  was  grossly  inadc- 
;  and  the  inadequacy  was  very  great :  it  was  impossible 
ihe  whole  evidence  to  make  the  estate  to  be  worth 
ban  10,000/. ;  though  he  ought  not  to  decree  a  per- 
tee,  yet  as  no  advantage  was  taken  of  necessity,  &c.  he 
It  warranted  to  decree  the  vendor  to  deliver  up  the 
e^  the  only  inconvenience  of  which  would  be,  that  an 
would  lie  for  damages ;  and  he  accordingly  dismissed 
Ukie). 

sed  few  contracts  can  be  enforced  in  equity  where  the 
I  unreasonable,  because  contracts  are  not  often  strictly 
sd  by  either  party ;  and  if  an  unreasonable  contract  be 
rfbnned  by  the  vendor,  according  to  the  letter  in  every 
t^  equity  will  not  compd  a  performance  in  specie  (/). 

It  appears  to  be  settled,  that  mere  inadequacy  of  price 
a  sufficient  groimd  for  a  court  of  equity  to  refuse  its 
ice  to  a  piu-chaser  (^),  particularly  where  the  estate  is 
'  auction  (k). 

hj  T.  Newman,  2  Cox,  Free.  Cha.  538  $  Barret  t.  Gome. 

Vcf.  Jun.  300,  cited;  and  serra,  Bunb.  94  ;  Underwood  y. 

Ire  T.  Baker,  5  Vin.  Abr.  Hitbcox,  I  Ves.  279 ;  Mortlock  t. 

12.  Buller,    10  Ves.  Jon.  292;  and 

Bee  thecases  cited  in  n.  (a),  Lowther  t.  Lowther,  13  Ves.  Jjin. 

id   Edwards  t.  Heather,  95 ;  Western  t.  Russel^   8  Ves. 

;.Ca.  3.  andBea.  187. 

>1e8  T.  Trecothick,  9  Ves.  (A)  White  t.  Damon,  7   Ves, 

};  Barrows  y.  Lock,  10  Jnn.  30;  see  Collet  t.  Wotlaston, 

1. 470 ;  see  Young  v.  Clark,        3  Bro.  €•  C.  228. 

Q  In 


226  OF  THE  CONSIDERATIOX. 

Ill  White  V.  Damon,  however,  although  the  estate  wa 
sold  hy  auction.  Lord  Rosslyn  dismissed  the  bill  merel. 
on  account  of  the  inadequate  price  given  for  the  estate 
viz.  1120/.  and  it  was  worth  2000/. ;  but  on  a  rehearia 
before  Lord  Eldou,  although  the  decree  was  affirm* 
upon  a  different  ground,  yet  his  Lordship  said,  he  ir- 
inclined  to  say  that  a  sale  by  auction,  no  fraud,  surprij 
&c.  cannot  be  set  aside  for  mere  inadeqiuicy  of  value, 
would  be  very  difficult,  he  said,  to  sustain  sales  by  a.x 
tiou,  if  the  court  woidd  not  specifically  perform  the  Bgm\ 
ment.  And  in  a  subsequent  case  (i),  his  lordship  c 
])ressed  the  same  opinion,  and  referred  to  Uie  case  of  WIij 
V.  Damon. 

But  if  an  uncertain  consideration  (as  a  life  annuity)  1 
given  for  an  estate,  and  the  contract  be  cKecut(Hy,  equitjr 
seems  will  enter  into  the  adequacy  of  the  consideration  {Xc 

Although  a  purchaser  is  not  bound  to  acquaint  the  fO 
dor  with  any  latent  advantage  in  the  estate  (/),  yet  a  eo^ 
cealment,  for  the  purpose  of  obtaining  an  estate  at  a  gnm^ 
inadequate  price,  may  be  deemed  fraudulent. 

Thus  in  tlie  case  of  Dcane  v.  Uastron  (//^),  an  agreemeS 
was  made  for  sale  of  land  at  a  half-penny  per  sqiuu^  yar 
The  price  was  in  all  about  500/.  the  real  value  2,00C 
The  piurchaser  went  out  to  an  attorney,  got  him  to  calc 
late  the  amount,  and  desired  him  not  to  tell  the  vend 
how  little  it  was ;  then  carried  the  agreement  to  the  vend^ 
and  prevailed  on  him  to  sign  it  immediately.  The  court 
Exchequer  said,  the  desire  of  concealment  would  be  sucb 
fraud  as  to  void  the  transaction,  as  parties  to  a  contract  ^ 

(i)Ex  parte  Latham,    7  Ves.  (/)  See  2  Bro.  C.  C.  420. 

Jun.  35,  note.  (m)  1  Anstr.64;  tndsee  Yoi 

(k)  Pope  V.  Roof,  7  Bro.  P.  C;  v.  Clerk,  Prec.  Cha.  538;  Lak 

184;  Mortimer  V.  Capper,  1  Bro.  t    O'Donnell,  2  Scho.  aod  L* 

C.  C.  156  ;  and  Jackson  v.  Lever,  466; 
3  Bro.  C.  C.  605. 

suppose! 
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tqipofled,  in  equity^  to  treat  for  what  they  think  a  fair 
pnce. 

So  a  misrepresentation  by  the  purchaser,  who  was  the 
agent  of  the  seller,  of  the  value  of  the  estate,  although  it 
opeiatod  only  to  a  small  extent,  has  been  held  to  be  a  suf- 
Sagat  defence  against  a  bill  for  a  specific  performanoe ;  for 
tocDtitle  a  person  to  call  for  thtf  aid  of  a  court  of  equity,  he 
nut  go  there  i;^ith  clean  hands  (n). 

Where  neither  of  the  parties  knows  the  value  of  the 
ntate,  at  the  time  the  contract  is  entered  into,  no  inade- 
quacy of  consideration  will  operate  as  a  bar  to  the  aid  of 
eqmty  in  favour  of  the  purchaser. 

Tkas,  in  a  case  (o)  where  a  common  was  to  be  inclosed, 
one  man  having  a  right  of  common,  agreed,  before  the 
conunianoners  had  made  any  allotment,  or  any  one  could 
bov  what  it  was  to  be,  to  sell  his  allotment  for  20/.  Af- 
tcrwiids  it  turned  out  to  be  worth  200/.  Sir  Joseph  Jekyll 
nid,  the  contract  ought  to  be  enforced^  as  no  one  could 
bow  what  the  allotment  would  be ;  and  both  parties  were 
equally  in  the  dark ;  but  it  might  be  different  if  the  cir- 
^umtttmccs  had  been  knoxvn  to  the  plaintiff.^ 

But,  whether  an  estate  is  sold  by  auction,  or  by  private 
^gitemeot,  equity  ^vill  be  as  vigilant  in  discovering  an 
Cttuae  for  refusing  to  perform  the  contract,  where  the 
price  18  inadequate,  as  it  will  where  the  consideration  is 
^iBrea8(mable  {p). 

Ul.  A  conveyance  executed  will  not,  hoT^ever^  be  easily 

(*)CadBtn  ▼.  Horner,  )8  Ve«.  Vern,    186  ;  Emerj  v.  Wase,  5 

^^  10)  Wall  ▼.  Scubbs,  1  Madd.  Yes.  Jan.  846,  8  Vet.  Jun.  505  ; 

*^  Twining  t.  Morris,  2  Bro.  C  C. 

f^)  Adob«  1  Bro.  C.  C.  168,  6  B2S  ;  and  tee  the  cases  cited  in  n. 

^  Job.  24  cited ;  but  see  2  Atk,  (a)  supra     and  see  Mortlock  v* 

^^^-  Bnllfr,  10  Ves.  Jun.  292. 

^^    Wborvrood  v.  Si(n|KK>n,  2 

Q  2                                               set 
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set  aside  on  account  of  the  inadequacy  of  the  conndera- 
tion ;  for  there  is  a  great  difference  between  establishing 
and  rescinding  an  agreement  (q).  It  is  not  sufficient  to 
set  aside  an  agreement  in  equity,  to  suggest  weakness  and 
indiscretion  in  one  of  the  parties  who  has  engaged  in  it ; 
for  supposing  it  to  be  in  fact  a  very  hard  and  uneonscionr 
able  bargain,  if  a  person  will  enter  into  it  with  his  eyes 
open,  equity  will  not  relieve  him  upon  this  footing  only, 
imless  he  can  shew  fraud  in  the  party  contracting  with 
him,  or  some  undue  means  made  use  of  to  draw  him  into 
such  an  agreement  (r).  To  set  aside  a  conveyance^  there 
must  be  an  inequality  so  strong,  gross,  and  inaiii£est»  that 
it  must  be  impossible  to  state  it  to  a  man  of  common 
sense,  without  producing  an  exclamation  at  the  inequslity 
0f  it  (s).  The  truth  is^  that  in  setting  aside  contncti^  on 
account  of  an  inadequate  consideration,  the  court  proceeds 
•n  fraud.  In  all  such  cases,  however,  the  basis  must  be 
gross  inequality  in  the  contract,  otherwise  the  party  sell- 
ing cannot  be  said  to  be  in  the  power  of  the  party  buying ; 
unless  actual  imposition  is  proved  by  gross  inequality,  other 
circumstances  of  fraud  wiU  pass  for  nothing ;  the  basis 
must  be  gross  inequaUty  (t). 


(q)  See  Dews  v.  Brandy  Sol. 
Cha.  Ca.  7  ;  Cases  Dom.  Proc. 
1728 ;  Hamilton  r.  Clements,  Gas. 
Dom.  Proc*  1766. 

(r)  Per  Lord  Hardwicke,  Wil- 
Iw  T.  Jernegan,  2  Atk.  25  K 

(s)  Per  Lord  Thnrlow  in 
G Wynne  v.  Heatoo,  1  Bro.  C,  C, 
1 ;  and  see  Stephens  ▼.  Bateman. 
1  Bro.  a  C.  22;  Floi|rerT.  Sher- 
ard  Ambl  18 ;  Heathcotev.  Paig« 
non,  2  Bro.  C«  C.  167 ;  and  the 
rases    there    pited  ;  Spratley  v. 


Griffiths,  2  Bro.  C.  C,  179.  d.  ; 
J^ow  V.  Barchard,  8  Vet.  Jqq.133;:„^^ 
UnderhiU  v.  Horwood,  10  Ves,^^^ 
Jon,  209, 14  Ves.  Jan.  28 1  Vei<^^ 
ner  t.  Wtnstanley,  2  Scho.  ai^  ^ 
Lef.  393;  Mac  Ghee  t.  Uorga^^^^ 
Bruce  v.  Rogers,  ib.  395 ;  Darl^^ 
v.  Singleton;  1  Wtght. 
Evans  t.  Brown,  ib.  102 ; 
parte  ThisUewood,  1  Roie^ 
(O'Per  Lord  Tlmrfoir»  io 
side  T.  Isherwood^  1  Bro.  C^  C 
558. 


OF  THE  CONStDEKATION, 


229 


But  a  conveyance  obtained  for  an  inadequate  consider- 
ation, from  one  not  conusant  of  his  right,  by  a  person  wlio 
hid  notice  of  such  right,  will  be  set  aside,  although  no  ac- 
tual fiand  or  imposition  is  proved  {u). 

So  if  advantage  is  taken  of  the  distress  of  the  vendor, 
the  sale  will  be  set  aside  {x) ;  and  this  was  done  in  one 
case,  although  the  purchaser  was  really  run  to  great  ha- 
saxd,  and  was  to  be  at  great  expense  and  trouble  in  many 
foreseen  and  unavoidable  law-suits  about  the  estate,  the 
iasne  of  which  was  very  doubtful  (y). 

The  reader  will  perceive  that  in  this  chapter  a  distinc- 
tion 18  taken  between  contracts  in  Jieri^  and  contracts 
actully  executed ;  but  in  the  case  of  Coles  v.  Trecothick 
{ps:\  Lord  Eldon  appears  to  have  been  of  opinion,  that  no 
Slid  distinction  exists.  His  Lordship  said,  that  unless  the 
iiudequacy  of  price  is  such  as  ^ocks  the  conscience,  and 
unoimtt  in  itself  to  conclusive  and  decisive  evidence  of 
fnoA  in  the  transaction,  it  is  not  jbl  diffident  ground  Jbr 
^^funng  a  specific  performance. 


TVs  In  ^eating  of  inadequacy  of  price,  we  must  be 
^^^i'tfid  to  distinguish  the  cases  of  reversionary  interests, 
the  roles  respecting  which,  especially  where  an  heir  is  the 
Vendor,  depend  upon  principles  applicable  only  to  them- 
^vesi  and  not  easily  definable  (a).     The  heir  of  a  family 


(u)  See  Efins  t.  Laellyn,  2 
I^io.  C.C.   150;  and  (he  cases 
^Hftd  to  the  next  note. 

Or)  Heme  v.  Meer8«  1   Vtrn. 
465, 1  Bro.  C.  C  I76.  n.  ;  Gould 

V.  Okmden,  4  Bro.  P  C.  bj  Toml. 

193  ;  Fargnson  v.  Maitland,  Ciro. 

<Bd  Rud.  of  Law  and  £q.  p  89, 

P*;  J  ;  Pickett  ▼.  Loggon,  14  Ves. 

2'5  ;  Mmray  v.  Palmer,  2  Scho. 

^  Uf,  474. 


(y^  Gordon  t.  Crawford,  before 
the  House  of  Lords,  Gro.  and  Rod . 
of  Law  and  £q.  p.  92,  pK16.; 
Printed  Caaes  Dom.  Proc.  1730. 

(2)  9  Vea.  Jun.  234  ;  udqu,  and 
8(*e  the  cases  citod  in  thii  chapter. 

(c)  See  9  Ves.  Jun.  243;  2 
Pow.  Coulf.  181  ;  3  Woodd«<, 
4G0.  8.  7.  ;  Gilb.  I^jt  Prxlor, 
291;  ITrea.Eq.c.  11.  s.  12,^nd 
Mr.  Fonblanqe's  notof  .'iLid. 
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ilcaling  for  an  expectancy  in  that  family,  shall  be  i 

guished    from    ordinary    cases,    and    an  nnconsci< 

bargain  made  mth  him,  sliall  not  only  be  looked 

as    oppressive    in  the    particular  instance,   and  th€ 

avoided,  but  as  pernicious  in  principle,  and  therefio 

pressed  (6).    There  are  two  powerful  reasons  why  » 

reversions  by  heirs  should   be   discountenanced;  the 

that  it  opens  a  door  to  taking  au  undue  advantage 

heir  being  in  di&trecsed  and  necessitoiis  circumstanci 

which  may  perhaps  be  deemed  a  private  reason :    the 

is  founded  on  public  policy,  in  order  to  prevent  an  heix 

shaking  off  his  father's  authority,  and  feeding  his  ext 

gancies  by  disposing  of  the  &mily  estate  [d).     Every 

of  this  nature  must,  however,  depend  on  its  own  cii 

stances ;  the  courts  profess  not  to  lay  down  any  parti 

rules,  le3t  devices  should  be  framed  to  evade  them. 

The  circumstance  of  the  heir  being  unprovided  ftr, 
not  prevail  much  in  the  purchaser's  fj^vour :  the  remot 
or  uncertainty  of  the  interest  is  not  material,  if  the  1 
be  imreasonable ;  nor  can  much  atreds  be  laid  upon 
purchaser  incurring  the  risk  of  the  loss  of  his  mone; 
case  the  heir  die  before  he  come  into  possession  ;  nor 
the  acquiescence  of  the  feller  during  the  continuance  p 
same  situation  in  which  he  entered  into  the  contract 
judice  him  (p). 

The  adequacy  of  the  consideration  is  considered  i^tl 
ference  tp  th^  (ime  of  tl^e  contract  find  npt  to  the  e' 


(b)  Per  Lord  Tharlow,  I  Bro. 
PrC  Ip ;  see  Nott  y.  Hill«  1  Vern. 
167,  2  Vern.  27  j  Beniey  y.  Pitt, 
2  Vern.  H ;  I^^^rl  of  Ardglas-ie  v« 
Muschapp,  1  Vera.  237  ;  Twisle- 
Ion  T.  Griffith,   1  P   Wms.  3I0; 
Curwyn  v.Miluer,  3  P.  Wms.  29^, 
IK  (C);  Sir  John  Barnardtston  y. 
Lingooil,  2  Atk.  133  j    Bau^b  v. 


Prhif^,  1  Wil».  32P;  Gwyr 
Iletton,  1  Bro.  C.  C.  1  ;  B 
y.  Donegal^  3  Dom.  133. 

(c)  Sir  John   Barnardistc 
Lingood,  2  Atk.  133. 

(d)  Cole  T.  Gibbons,  3  P,^ 
290 ;  see  Barnard,  Cha.  Rep. 

(c)   CSowIand  r.  De  Faria 
y^ ?,  J. in.  20. 
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and  the  buiden  lies  on  the  purcfiaser  in  these  eases  to  show 
tluta  full  and  adequate  consideration  was  paid  (J*). 

A  very  anxious  protection  is  also  extended  by  equity  to 
penoDS  selling  reversionary  interests,  who  are  not  heirs,  al- 
though certainly  the  same  reasons  do  not  occur  in  support 
afit(g^. 

But  a  bona  fide  sale  of  a  reversionary  estate  cannot  be 
settsid^  whether  the  vender  be  an  heir  or  not  (/e),  unless 
fimd  or  imposition  be  expressly  proved,  or  be  implied 
fiom  the  inadequacy  of  the  consideration,:  or  other  cir>- 
comttances  attending  the  sale  (i)^  although  in  a  late  case 
it  TO  deemed  sufficient  to  avoid  the  contract  ( k  )j,  that  the 
eonndfsation  y>:as  not  equal  to  the  calcidated  value  in  the 
taKb.  If  the  bill  be  delayed  for  a  gr^t  length  of  time 
(t)j  or  the  vendor,  vnth  full  notice  of  all  the  circunb- 
stance^  and  of  his  right  to  set  aside  the  contract,  confirm 
the  purchase  (;?»),  equity  will  not  relieve  against  the  sale, 
lltbopgh  the  aid  of  the  coiirt  could  not  or^inally  have 
been  vithheld. 

Where  a  sale  is  set  aside  on  accouiit  of  the  inadequacy 
^  the  eonsideration^  it  is  upon  the  principle  of  redemp- 


(/}  Garland  v.  De  Faria^  ubi 
'<?•  Etuis  ?•  GrifEth,  Farmer  v. 
^Virdell,  17  Ves-  Jun.  21,  cited  ; 
Mejlicotl  T.  O'Dont-U  1  Ball  and 
Bwlty,  156. 

is)  Wiieman  r.  Beake,  2  Vern. 
^21 ;  Cole  V.  Gibbons,  3  P.Wms. 

29a 

(^)  Dews  V.  Brandt,  Sel.  Ca. 
^•*;  and  see  1  Bro.C.Q.6. 

W  Nicols  T.Goulil,  2  Ves.422; 
^*ynne  v.  Beaton,  1  Bro.  C.  C. 
'  ^*«Cock  T.    Evans,    l6    Vcs. 

,/^>  Gowland?.  De  Faria,   17 


'Un.  20.     The  decision  was 


ap]>caled  from,  but  the  suit  wa& 
compromised  by  Gowland  (the 
seller)  paying  the  costs  and  a  sum 
of  money  to  De  Faria  (the  pur- 
chaser) bt^yond  the  sum  decreed 
to  him  at  the  JEtolls. 

(/)  Moth  T.  At  wood,  5  Vca 
Jun.  8 15 ;  but  see  Roche  ▼• 
O'Brien,  I  Ball  and  Beatty,  330. 

(m)  Cole  T.  Gibbons,  3  P.Wras. 
290;  Chesterfield  v.  Janssen,  1 
Alk.  301^  2  Ves.  549  ;  see  Baugh 
V.  Price,  1  >Vils.  320;  Morse  t. 
Royal,  12  Ves.  Jun.  355;  Roche 
¥.  O'Brjeu,  I  Bail  and  Beatty, 
330 
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tion«  and  the  oonveyanoe  will  stand  as  a  security  fiir  tiL:M& 
principal  and  interest,  and  even  costs  (;i);  but  eompotuc^ 
interest  will  not  be  allowed^  however  long  the  purch 
has  been  kept  out  of  his  money  (o) ;  in  many  cases,  the: 
fore,  the  seller  is  not  merely  relieved  against  the  con 
but  a  considerable  benefit  is  given  to  him  at  the  expei^^  ^ 
of  the  purchaser.  In  a  late  case  where  interest  had  br  ^_ii 
paid  on  the  purchase-money,  the  payments  were  consider  ^cd 
to  be  of  principal  and  not  interest,  and  the  seller  vu^  as 
charged  with  interest  on  all  the  sums  received  by  h^i-zan, 
whether  received  as  interest  or  as  principal  (/>)« 

So  the  purchaser  will  be  allowed  for  lasting  and  ^^^a- 
luable  improvements,  and  will  not  like  a  mortgagee  .  l)e 
cliarged  with  what  without  wilful  default  he  might  Imn^vc 
niade  (q). 

The  rules  on  this  head  have  a  strong  tendency  to  st=^  ^p 
altogether  the  sale  of  reversions  ;  but  as  this  is  not  po^»--<i^ 
ble,  they  must  necessarily  have  the  effect  of  prevenfci-> 'ng 
the  sale  of  reversions  at  their  fair  market  value.  It  is  p*^r- 
fectly  well  kno^\ll  that  reversions  upon  sales,  even  by 
auction^  fetch  on  an  average  only  two-thirds  of  the 
at  which  they  are  valued  in  the  tables  :  according  to 
late  case  of  Gowland  v.  De  Faria  (r),  this  does  not 
jto  operate  in  a  purchaser's  favour,  although  the  value      of 


(n)  Twiseitun  v.  GrilTitli,  1  P.  17  Jun.  20  ;     Morooj  t.  0'I-^««f 

%ViD8.3lO;    Cfwytine  t.  Ileatoo,  1  Ball  aud  Beatt/,   109,  and        ^ 

I  Bro. C.C»  1  ;  Peacock?.  Efaiis,  Reporteis'  note. 

16   Ves.    Jun,   512;    Bowes  v.  (o)  Gowland  T.De  Faria^       ^^ 

Heaps,  3  Ves.  and  Bea.  117;  but  Ves.  Jun.  20. 

in  Nicols  F.  Oould,  2  Ves.  4i3,  (p)  Murryv.Palmer,2Scbo.  «<< 

Lord  Hardwicke  thought  he  could  Lef.  474. 

pot  Sf't  aside  the  purchase  without  (q)  S.  C. 

making  the  purchaser  pay  costs  ;  (r)  Sopra  p.  231^  and  oote^   <^ 

and  see  Baugh  ▼.  Price,  1  Wils.  Ex  parte  Thibtlewood,  1  Rose  290. 
320  ;  Gowland  y.  De  Faria,  Vcs. 
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H  tiling  is  at  last  not  to  be  regulated  by  calculation^  but 

jui  it  is  vulgarly  termed  by  what  it  will  fetch.     Experience 

has  shewn  that  under  the   most  favourable  circumstances 

reversions  will  not  fetch  their  calculated  value,  which  only 

allows  the  purchaser  5  per  cent,  interest,  notwithstanding 

that  his  money  may  be  locked  up  for  many  years.     It  seems 

therefore  an  equity  not  founded  on  reason  or  convenience, 

wluch  in  these  cases  enquires  the  calculated  value  of  the 

subject  of  the  conti  act  instead  of  its  value  according  to  the 

\vdl  known  market  price.    The  efiect  of  such  an  equity 

inittt  ultimately  be  to  injure  the  very  penons  in  whose 

favour  it  was  introduced.     Reversions  will  never  fetch  their 

calcnhted  value.     Fair  purchasers  will  not  dare  to  piurchasc 

them  at  their  market  price,  and  consequently  they  will  be 

thimm  into  the  grasp  of  usurers,  who  will  give  very  in- 

^<^nate  considerations  for  them,  running  the  risk  of  a  suit, 

^  which  event  they  will  stand  in  as  good  a  situation  as  if 

'^  had  {^ven  the  fair  market  price  for  them. 

It  must  be  remarked,  that  we  have  no  certain  rule  by 
^bkh  the  inadequacy  of  a  consideration  can  be  ascer- 
^^Qied.  Our  law,  indeed,  hath  in  one  instance  (^)  adopted 
^be  rale  of  the  civil  law ;  by  which  no  consideration  for  an 
^Mafe  WIS  deemed  inadequate,  which  exceeded  half  the  real 
^alue  of  the  estate ;  and  Lord  Nottingham  wished  the  rule 
^Uiiversally  prevailed  in  England  (^ ) . 

If  it  be  agreed,  that  the  price  of  an  estate  shall  be  fixed 
^y  a  third  person,  and  such  person  accordingly  name  the 
sum  to  be  paid  for  the  estate,  equity  will  compel  a  per- 
formance in  specie ;  but  if  the  referee  do  not  act  fairly,  ^ 
o'  a  valuation   be  not  carefiiUy  made,   execution  of  the 
contract  will  not  be  compelled  ;   especially  if  there  be  any 

(«)ri(fc  Duke  177;    ei  infra,  120;   1  Treat.  Eq.  119  ;  Grotias 

^  16  J  and  see  Baldwin  t.  Roch.  de  Jur§  Belli  ac  Pads,  1 .  2.  c.  12. 

^«rt,2Vef.  617,  cited.  i.  12. 

^O.SeeNottv.Hm,2Cba.  Ca. 
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other  groundupon  which  the  court  can  fiwten,  as  a  bar  t6 
its  aid  (u). 

By  the  civil  law,  also,  a  price  was  considered  suffidentl} 
certain,  if  it  was  to  be  fixed  by  a  person  named,  and  soch 
person  accordingly  fixed  the  sum :  but  it  appears  by  the 
Institutes  (iT),  "  Inter  veteres  satis  ahufideque  hoc  duhUa^ 
tu7%  consturetne  ve^idUioy  an  non'' 

If  an  agreement  be  4:nade  to  sell  at  a  fair  valuation,  the 
court  will  execute  it  although  the  value  is  not  fixed.  Foi 
as  no  particular  means  of  ascertaining  the  value  are  pointed 
out  there  is  nothing  to  preclude  the  coiul  from  adopting 
any  means  adapted  to  that  purpose  (y). 

But  where  parties  agree  upon  a  specific  mode  of  valua- 
tion, as  by  two  persons,  one  chosen  by  each,  unless  the 
price  is  fixed  in  the  way  pointed  out,  the  court  cannot  en- 
force the  perfonnance  of  the  agreement,  for  that  would  be 
not  to  execute  thdr  agreement,  but  to  make  a  newonefoi 
them  {z). 

In  this  respect  oiu-  law  accords  with  the  civil  law  (a)i 
The  same  rule  is  adopted  in  the  code  Napoleon  (6) 
After  stating  that  the  price  ought  to  be  fixed  by  the  par- 
ties, it  adds,  "  II  pcut  ccpendant  ctre  laisse  a  Tarbitragi 
d'un  tiers  :  si  le  tiers  ne  vent  on  ne  pent  fair  Testimation  il 
n'y  a  point  de  vente." 

If  the  medium  of  arbitration  or  umpirage  is  resorted  t< 
for  settling  the  terms  of  a  contract  and  fails,  equity  has  nc 
jurisdiction  to  determine  that  though  there  is  no  contract 
at  law,  there  is  a  contract  in  equity.     If,  therefore,  thi 

(m)  Emery  ▼•Wase,  5  Ves.  Jun.  («)  Milnes  v.  Gery,  14  Ves.  Jafl 

346,  8  Ves.  Jun.  505  j   Hall  t.  4C0  j  Gregory  v.  Mighell,  18  Ves 

Warren,  9  Ves.  Jun.  605.  Jun.  328. 

(t)  III.  \xU.  1.     For  the  rases  (a)  Pide  supra, 

arising  out  of  this  rule,  vide  Vin-  {b)  Code  CItiI,  Lit.  3,  Tit.  6 

nius,  674.  ch.  1,  s,  1592. 

{y)See  14  Ves.  Jun.  407, 

instnimen 


OF  THE  CONSIBERATIOy.  235 

« 

instnunent  assume  that  the  award  shall  bind  the  parties 
peiamally,  the  death  of  one  of  them  before  the  award  will 
of  eoune  be  s  countermand  of  the  submission  at  law,  and 
epty  cannot  enforce  the  contract  (c).  But  a  party  may 
bind  kimself  by  acquiescing  in  an  award  not  made  in  the 
VQsmat  required  {d). 


SECTION  11. 

Of  the  Failure  of  the  Cansidcration  before  the 

Conveyance. 

I.  A  VENDEE,  being  equitable  owner  of  the  estate  from 
tbe  time  of  the  contract  for  sale,  must  pay  the  consider- 
atioA  for  it,  although  the  estate  itself  be  destroyed  between 
Ae  igieement  and  the  conveyance ;  and  on  the  other  liand, 
i^  vill  be  entitled  to  any  benefit  which  may  accrue  to  the 
estate  in  the  interim  (e). 

Nevertheless  this  doctrine,  however  it  may  seem  to  flow 
from  the  roles  mentioned  in  the  preceding  chapter,  has  ne^ 
^a  been  decided  till  lately. 

I'crm  Stent  v.  Baily  (/),  the  Master  of  the  Rolls  said, 
^ff  I  should  buy  a  house,  and  before  such  time  as  by 
^  tttides  I  am  to  pay  for  the  same,  the  house  be  burnt 
^  by  casualty  of  fire,  I  shall  not  in  equity  be  bound  for 
Chouse.** 

So  upon  a  sale  of  a  leasehold  for  lives  {g\  previously  to 
''^conveyance,  one  of  the  lives  dropt ;  and  although  Lord 

(^)  Bliiid«ll  T.  Brctlargb,    17  (e)  See  2  Pow.  on  ContractS/6I. 

^^Un.  232 ;  iQd  sec  6  Ve«.  (/  )  2  Pi  Wms.220. 

•^^•H  (g)  Whitt  T  Nutr,  1  P.Wms^ 

f*^|7Vc5.Jan.  241.  62. 

Keeper 
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Keeper  Wright  decreed  a  specific  perfimnance,  yet 
report  states,  that  he  seemed  to  think,  that  if  all  the 
had  been  dropt  before  the  conveyance,  it  might  have 
another  consideration,  for  that  the  money  was  to  be 
for  the  conveyance,  and  no  estate  being  left,  there  con] 
no  conveyance. 

The  case  of  Cass  v.  Rudele,  as  it  is  reported  in  Vc 
(A),  is  an  authority  against  the  dictum  of  the  Masb 
the  Rolls,  in  Stent  v.  Baily ;  but  it  appears  (i)  that 
case  is  mis-stated  in  Vernon,  and  that  the  decree  was  fou 
on  a  good  title  having  been  conveyed. 

In  a  Lte  case  (A:),  however,  where  A  had  oontractc 
the  purchase  of  some  houses  which  were  burned  < 
before  the  conveyance^  the  loss  was  holden  to  &il 
him,  although  the  houses  were  insured  at  the  time  oi 
agreement  for  sale,  and  the  vendor  permitted  the  insui 
to  expire  without  giving  notice  to  the  vendee  4  Lord  B 
being  of  opinion,  that  no  solid  objection  could  be  fou 
on  tlie  mere  effect  of  the  accident ;  because,  as  the  ] 
by  the  contract  became  in  equity  the  owner  of  the 
mises,  they  were  his  to  all  intents  and  purposes  (I).  • 

(h)  2  Vern.  280.  349  ;  and  see  Poole  ▼•  Slifff| 

(0  See  1  Bro  C.  C  157.  n.  ;  aad         Bro.  C«  C.  1 18 ;  Revet  Y.  Hi 


see  n.  to  Raith.  edit,  of  Vernon.  2  Ball  and  Beat.  280,  Htrfi 

{k)  Paine  v.  Metier,  6  Ves.  Jtin.        Furrier,  1  Madd,  532. 

(I)  In  the  2d  vol.  of  Coll.  of  Decis.  p.  56,  are  the  two  foB 
cases:— The  peril  of  a  house  sold^  and  thereafter  burnt,  was  tbaoi 
the  bujer*s,  tbougb  the  disposition  bore  an  obligement  to  put  tiM 
in  possession,  because  the  buyer  did  voluntarily  take  possets  ion  ai 
build  the  house^  and  likewise  was  infeft  before  the  burning.  Han 
Wllsona.— A  house  bought  being  burnt,  the  Lords  found,  that  the 
perty  being  transferred  to  the  buyer,  by  his  being  iofeft,  and  tJM 
being  offered  to  him,  the  accidental  loss  must  follow  the  buym 
though  there  was  a  part  of  the  price  unpaid,  there  being  a  diffe 
about  it«  which  was  referred  to  some  friends  iq  be  determined 
which  they  had  not  done  when  the  burning  happened,  Atchisi 
Dickson 

deci 
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decision  proceeded  on  the  only  principle  upon  ivhich  it  can 
be  supported — ^that  the  purchaser  was  in  equity  owner  of 
the  estate.  And  therefore,  in  a  case  where  a  similar  acci- 
dent hi^pened  to  an  estate  sold  before  a  master  ,  and  the 
report  had  only  been  confirmed  nisi,  the  loss  was  holden  to 
&dl  <m  the  vendor  (/)• 

Lord  Eldon's  decision  in  Paine  and  Meller,   exactly 

aocQtds  with  the  doctrine  of  the  civil  law.     Indeed  it  is 

renutfkable,  that  this  very  case  is  put  in  the  Institutes  (m). 

^  Cum  autem  emptio  et  venditio  contracta  sit,  periculum 

^ci  venditcB  statim  ad  emptorem  pertinet,  tametsi  adhuc 

^^  res  emptori  tradita  non  sit.    Itaque  si — aut  cedes 

'*^^te;  X)d  aliqua  ex  parte,  incendio  consumptcejuerint — 

^^fptoris  damnum  est,  cui  necesse  est,  licet  rem  nonjue- 

^  nodus,  pretinm  solvere'' 

Xt  is  hardly  necessary  to  remark,  that  although  the  court 
^'^iU  enforce  a  specific  performance,  not\vithstanding  the 
^^tete  is  destroyed,  yet  this  will  not  be  done  unless  the 
^tle  be  good,  or  the  purchaser  has,  previously  to  the  acci« 
^ttit,  waved  any  objections  to  it. 

The  case  of  Paine  v.  Meller,  may  be  considered  as  hav- 
ing also  settled,  that  a  purchaser  would  be  entitled  to  any 
^nefit  accruing  to  the  estate  after  the  agreement,  and  be- 
^5*te  the  conveyance ;  for  Lord  Eldon  said,  "  If  a  man 
^^^  signed  a  contract  for  a  house  upon  that  land  which 
^  now  appropriated  to  the  London  Docks,  and  that  house 
^^^te  bonitf  it  would  be  impossible  to  say  to  the  purchaser, 
^Uling  to  take  the  land  without  the  house,  because  much 
^^U>Ye  valuable  on  account  of  this  project,  that  he  should  not 
kavc  it" 

This  also  appears  to  have  l)een  admitted  in  a  case  (n) 

%Ji)Esfarit  Minor,  11  Ves.  Jure  Naturm  et  Gentium^  U  5.  c« 

^'■«4.  559.     Fide  p.  48  ;    see  Za*  5.  s.  3. 

^'•fj  T.  FnrneH,  2  Campb.  240.  («)  Spurrier  r.  Hancock,  4  V«. 

im)  III.  xxir.  3.  Read  Poff.  de  Jan.  667 ;  and  see  1  P.  Wms.  62. 

where 
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where  a  ti^n  contracted  for  the purchaae  of  arev^sioi 
afterwards  the  lives  dropped  before  the  contract  was  c 
into  execution;  for,  although  the  court  did  notdc 
fipecific  performance,  they  proceeded  entirely  (m  the 
and  trifling  conduct  of  the  purchaser,  and  never  even 
ed  that  the  contract  shotdd  not  be  performed  on  acco 
the  lives  having  di^pped 

Indeed  this  point  flows  from  the  decision  in  Pi 
Meller ;  and  it  was  the  rule  of  the  civil  law,  that  ih« 
chaser  should  benefit  by  the  accretion  to  the  estate 
the  conveyance :  nan  et  commodiwi  ejus  esse  debet 
periculum  est  (o). 

These  cases  suggest  the    observaticm    that,   in 
ments  for  the  purchase  of  houses,  some  provision  i 
be  made  for  their  insurance  until  the  completioii  c 
contract. 


II.  It  equally  follows,  from  the  general  rale  of  e 
by  which  that  which  is  agreed  to  be  done  is  condde 
actually  performed,  that  if  a  person  agree  to  give 
tingent  consideration  for  an  estate,  as  an  annuity  1 
life  of  the  vendor,  and  the  vendor  die  before  the  oonvi 
is  executed,  by  which  event  the  annuity  ceases,  yc 
purchaser  will  be  ^titled  to  a  specific  performance  < 
contract.  This,  we  observe,  is  a  much  stronger  caai 
that  before  discussed.  There  a  loss  was  actually  sust 
and  the  only  question  was,  upon  whom  it  shoal< 
But  in  this  case,  if  performance  of  the  agreement 
not  compelled,  the  parties  would  stand  in  predsel 
same  situation  as  before  the  contract ;  whereas,  by  pei 
ing  the  agreement,  the  estate  is  given  to  the  pure 
without  his  paying  any  consideration  for  it.  A  i 
adherence  to  principle  compels  the  court  to  overloo 

(o)  last  ubi  sup. 

hax 
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Juodfihip  of  this  partieiilar  case,  and  the  doctrine  rests  upon 

lu|^  authority. 

Thus  m  ihe  case  of  Mortimer  v.  Capper  (p),  A  con- 
tncted  to  sell  an  estate  to  B  for  200/.,  and  50/.  a  year  an- 
aui^ ;  and  two  days  after  the  contract  was  reduced  into 
writiogi  A  was  found  drowned ;  the  Lord  Chancellor  di- 
rected an  enquiry  as  to  the  value  of  an  annuity  for  the  life 
rf  A,  in  order  to  introduce  the  question,  whether  an  estate 
bdog  disposed  of  for  an  annuity,  which  is  a  contingency, 
the  eimtract  shall  fall  to  the  groimd,  if  no  payment  of  the 
amniity  shall  he  made.  He  said,  that  he  thought,  if  the 
pice  were  feir,  the  contract  ou^ht  not  to  he  cut  down, 
nody  because  the  annuity,  which  was  a  contingent  pay_ 
meat,  never  became  payable. 

l%e  parties  in  the  above  cause  were  so  well  satisfied 
with  the  opinion  of  the  court,  that  they  never,  it  is  said, 
hwught  it  back  for  further  directions  {q). 

&  in  a  later  case  (r),  where  A  sold  an  estate  by  auc- 
tifliiia  consideration  of  a  life  annuity  (I),  the  first  pay- 
M*tobe  made  on  the  25th  of  December,  1787;  but  in 
caae.he  should  die  before  the  29th  of  September,  1787, 
up  to  which  time  he  was  to  receive  the  rents,  the  contract 
should  be  void.  A  died  on  the  1st  of  Febniary,  1788, 
^  a  sudden  anc^  short  illness  of  only  two  days ;  and 
^^^  to  some  delays,  the  conveyances  were  not  executed. 
The  quarter's  payment,  due  at  Christmas,  was  tendered  to 
the  vendor's  agent  by  the  purchaser,  a  few  days  after  it 
^*«*>ae  due ;  but  the  agent  declined  receiving  if,  saying, 

^)  1  Bro.  C.  C  156  ;  sec  Wy-  (q)  See  3  Bro.  C.C,  609,  sed  qu. 

^'  ▼.  Kfbop  dt  Exeter,  1  Price,  (r)  Jackson  ?.  Leter,  3  Bra. 

252.  C.C.605. 


(')  Sfe  Appendix  No.  12  for  a  statement  of  the  new   Annuity  Act, 
^  enquiry  into  the  expediency  of  rai«)ing  the  legal  rate  of  interest. 

that 
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that  the  conveyance  would  he  aoon  completed,  and  ti 
was  not  necessary  for  the  purchaser  to  make  such  pa] 
in  the  mean  time.  On  the  first  hearing.  Lord  Tk 
said,  he  did  not  see  that  if  an  annuity  was  oontraeti 
why  the  consideration  should  not  be  paid.  It  was,  hi 
objected,  that  the  contract  could  not  be  carried  into  i 
tion  modo  et  Jbrma^  and  that  had  great  weight  where 
had  been  no  payment.  His  Lordship  afterwards  ma 
decree  for  a  specific  performance,  on  payment  of  the  i 
of  the  annuity,  the  consideration  for  the  purchase  a 
estate. 

The  case  of  Paine  v.  Meller  bears  on  this  poini 
Lord  Eldon,  in  delivering  judgment^  said,  that  as 
annuity  cases,  and  all  others,  the  true  answer  had 
given ;  that  the  party  has  the  thing  he  bought,  ihm^ 
payment  may  haw  been  made ;  for  he  bought  sulg( 
contingency.  And  in  the  later  case  of  Coles  v.  Treeo 
his  Lordship  expressed  the  same  opinion  (s). 

But  if  in  a  case  of  this  nature,  a  payment  of  the  ax 
become  due  before  the  death  of  the  vendor,  and  the  pur 
neglect  to  make  or  tender  it,  he  cannot  insist  upon 
cific  performance. 

This  was  decided  by  the  case  of  Pope  v.  Root  {t] 
contracted  with  B  for  the  sale  of  an  estate  to  him,  ii 
sideration  of  a  life  annuity,  and  the  completicm  o 
agreement  was  delayed  by  the  illness  of  a  mortgagee^ 
was  to  have  been  paid  off.  Two  days  after  the  time 
tioned  for  completing  the  purchase,  A  met  with  an  aec 
and  died  within  a  few  days.  By  the  terms  of  the  con 
the  first  payment  of  the  annuity  became  due  previou 
the  death  of  A,  but  it  was  not  paid  or  tendered.  And 
Cliancellor  Bathurst  'dismissed  the  bill  for  a  specific 

(0  Sec  9  Vcs,  Jan.  2 16.  (t)  7  Bro.  P,  C.  184, 

fom 
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fonnaseei  and  the  decree  was  aflSnned  in  the  House  of 
Loids  («),  (I). 

The  reader  will  observe^  that  the  decisiaiis  in  the  cases  of 
Mortimer  v.  Capper  and  Jackson  v.  Lever,  do  not  infnnge 
qpoo  that  of  the  House  of  Lords*  in  the  prior  case  of  Pope 
T.  Booty  but  reduce  the  rules  on  this  subject  to  an  equitable, 
and  vmSofrm  standard ;  for  the  only  case  in  which  a  purshaser 
cumot  require  the  assistance  of  equity,  is  where  he  has  by 
him  forfeited  his  right  to  its  aid,  namely,  where  a  pay- 
ment of  the  annuity  became  due,  and  he  neglected  to  pay  or 
tender  it 

To  obviate  all  doubt,  it  seems  advisable  in  agreements  for 
inncbie^  where  the  consideration  is  an  annuity  for  the  life 
of  tho^  lendor,  to  expressly  declare,  that  the  death  of  tlie 
vendor,  previously  to  the  completion  of  the  contract,  shall 
ittt  pat  an  end  to  it,  although  a  payment  of  the  annuity 
diaU  not  have  become  due,  or  having  become  due,  shall  not 
Ittve  been  made  or  tendered ;  but  that,  on  the  contrary,  the 
puthaser  shall  be  entitled  to  a  conveyance,  on  payment  of 
the  omtdty  up  to  the  death  of  the  vendor. 


In  the  cases  just  dismissed,  the  purchMcr,  by  the  death 
^  tte  vendor,  obtained  the  estate  without  paying  any,  or 
(Kif  i  nominal  consideration  for  it  Perhaps  a  case  may 
vise  where  the  vendor  having  received  the  purchase-money, 
^>  by  i6e  death  of  the  purchaser,  be  entitled  to  retain  the 
c^  also^  although  he  may  not  be  his  heir*  This  case  was 
Pttinthe  argument  of  Burgess  v.  Wheate  (<r) :  a  purchase, 

(*)  Sec  Lord  Bathurst'8  decision         156,  cited. 
^  BiUvin  ▼.  Boulter,  1  Bro.  C.C.  (x)  1  Blackit.  123. 


(1)  One  writer  has  thought,  that  the  inadequacy  of  the  consideratfoa 
"^^'^Hced  this  decision }  see  2  Pow.  oo  Contracts,  76  ;  bat  it  does  not 
^''^^^^that  any  inadequacy  waa  actually  proTt d. 

R  and 
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and  the  money  paid  by  the  purchaser,  who  dies  withe 
heir,  before  any  conveyance.  It  was  said,  if  the  lord  an 
Bot  olaim  the  estate,  and  pray  a  conveyance,  the  ven< 
would  hold  the  estate  he  has  been  paid  for,  and  keep  1 
nioni?y  too.  Sir  Thomas  Clarke,  in  delivering  his  opini 
said,  that  he  thought  the  lord  could  not  pray  the  coaw 
ance ;  to  say  he  could  was  begging  the  question.  And  as 
the  vendor's  keeping  both  the  estate  and  the  moneyt  it  n 
analogous  to  what  equity  do3s  in  another  case ;  as  vAxen 
conveyance  is  made  prematurely,  before  money  paid,  tl 
money  is  considered  as  a  lien  on  that  estate  in  the. hands 
the  vendee.  So  where  money  was  paid  prematoiely,  ti 
monoy  would  be  considered  as  a  lien  on  the  estate  in  iH 
hands  of  the  vendor,  for  the  personal  representatives  of  ti 
purchaser ;  which  would  leave  things  in  statu  qmo* 

It  may  be  doubted,  however,  whether  this  casa^  if 
should  ever  arise,  would  be  decided  according  to  Sur-TlMmi 
Clarke's  opinion.  Where  a  lien  is  raised  for  pnrrhanrr  m 
ney  under  the  usual  equity  (^),  in  &vour  of  a  vendor,  it 
for  a  debt  really  due  to  him,  and  equity  merely  providei 
security  for  it.  But  in  the  case  under  considerati0n»  eqni 
must  not  simply  give  a  security  for  an  existing  debt ;  it  ju 
fbrst  raise  a  debt  against  the  express  agreement  of  ihe  ps 
ties.  The  purehase-^money  was  a  debt  due  to  the  wndl 
which  upon  principle  it  would  be  difficult  to  nudoe  lum  1 
pay.  What  power  has  a  court  of  equity  to  rescind  a  ]s% 
contract  like  this?  The  question  might  periuqpa  ariss 
the  vendor  was  seefring  relief  in  equity,  but  in  this  case  1 
must  be  a  defendant  If  it  should  be  admitted  that  d 
money  cannot  be  recovered,  thea  of  course  he  must  retsi 
the  estate,  also,  until  some  person  appear  who  is  by  law  c 
titled  to  require  a  conveyance  of  it 

CBi 
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CHAPTER  VI. 

0»  tBE  PA&TIAL  EXECUTION  OP  A  CONTRACT,  WHERE 
A  TSNDOB  HAS  NOT  THE  INTEREST  WHICH  HE  PRE- 
taNOED  TO  SELL ;  AND  OP  DEFECTS  IN  THE  QUaN- 
TirV  AMB  QUALITY  OP  THE  ESTATE. 


SECTION  L 
WiertlAe  Feniar  has  not  the  Interest  tvhicfi  he  sold. 

M^HSEE  a  pencm  sdls  an  interestt  and  it  appears  that 

tefest  which  he  pretended  to  sell  was  not  the  true  one; 

fiir  esample,  if  it  was  for  a  less  number  of  years  than  he 

-^ad  contiaeted  to  sell,  the  purchaser  may  consider  the  con- 

iktst  (Kt  n  eadf  and  bring  an  action  for  money  had  and  re- 

waweif  to  recover  any  ram  of  money  whidi  he  may  have 

ynd  IB  port  performance  of  the  agreement  for  the  sale :  and 

iha  Msoder  Bering  to  make  an  allowance  pro  tanto  wiU 

DO  diffidence ;  it  is  sufficient  fin:  the  plaintiff  to  say,  it 

wt  dieinterest  which  I  agreed  to  purchase  (a). 

But  m  a  late  case  (6)  at  nisi  prius,  where  the  agreement 

I  to  sell  **  the  unexpired  term  of  eight  years  lease  and  good 

mS\^  ten  and  it  appeared,  that  at  the  date  of  the  agreement 

-tib  mmpired  term  in  the  lease  was  only  seven  years  and 

(«)  Farrer  r.  NigbUngaU2  Eip.  bert  ▼.  8hee«  1  Campb.  Ca.  113  ; 

Ci.  639  ;  and  ««e  Hearn  ▼.  Tom.  see  also  Duffell  ▼.  WiliOD,  ib.  401 } 

"^9  Ttake'e  Ca.  192 ;  Tkomiooi  r.  and  lee  cb.  8,  oifro. 

*SUi.  1  Esp.  Ca.  184 ;  MaMoA  r.  Qk)  Belwortb  ? .HapeUy  4  Caop. 

^^m,  B.  R.  IS  Feb.  1806 ;  Hib.       a,;M0, 

K  3  ^ven 
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seven  months,  I^ord  Ellenborough  said,  that  the  partie 
could  not  be  supposed  to  have  meant  that  there  was  tb 
exact  term  of  eight  years  unexpired,  neither  more  nor  les 
by  a  single  day.  The  agreement  niust  therefore  reodve 
reasonable  construction,  and  it  seems  not  unreasonable  th 
the  period  mentioned  in  the  agreement  should  be  ealcidati 
ftom  the  last  preceding  day  when  the  rent  was  payabTe,  ai 
incTueBng  therefore  the  current  half  year.  Any  fraud' 
material  misdescription,  though  unintentional;  woi(dd  vitia 
the  agreement,  but  the  defendant  might  here  have  had  su 
stantially  what  he  agreed  to  purchase. 

So  where  a  house  was  sold  by  auction,  and  no  notice  was  tak< 
oi  a  fee  farm  rent  of  5^.  ^<L  charged  upon  that  and  upon  otb 
property,  to  a  very  great  amount,  the  purchajser  Inoii^it  i 
action  for  breach  of  the  agreement,  and  Sir  Vieary  GSb; 
for  the  vendor,  the  defendant,  declined  arguing  the  point  (e) 

But,  notwithstanding  that  the  vendor  has  a  diSiient  i 
terest  to  what  he  pretended  to  sell,  equity  will,  in  ton 
cases,  compel  the  purchaser  to  take  it.  < 

Tlius,  although  the  estate  is  charged  with  trifling  incm 
brances,  which  cannot  be  discharged,  yet  it  seems  di 
under  some  circumstances,  if  a  satisfactory  indemnity  can  1 
given  against  them,  equity  will  compel  a  specific  perfim 
ance  (rf),  (I).  This,  however,  is  evidently  a  jnrisdietaii 
which  cannot  be  too  cautiously  exercised.  In  a  late  etf 
Lord  Eldon  sud,  that  he  did  not  apprehend^  that  the  ooo 

(c)  Turner  T.  Beanrain,  Sitt.  59  ;  Halsej  r.  Grants  Eornftl- 
Guildh.  cor.  Lord  Ellenborough,  ▼.  Shirley,  13  Ves.  Jan.  73^  9 
C.J.2d  Jane,  1806;  and  see  Bam.  and  see  Barnwell  ▼•Harris^ 
well  T.  Harris,  1  Taunt.  430.  Taunt.  430 ;  see  also  Hays  ?.B 

(d)  Howla&d  t«  Norris,  1  Cox,  ley,  stated  in  ch.  7,  poii. 


(I)  Although  it  seems  erident  that  this  equity  woald  be  enforced  i 
case,  for  instance,  Hke  Turner  and  Beaorahi)  jet  the  cases  feferf0i 
are  not  decisiTe  authorities  in  fiiTOur  of  it,   . 
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^ould  compel  the  purchaser  to  take  an  indemnity,  or  the 
vendor  to  give  it  (e). 

So,  although  the  vendor  may  not  be  entitled  to  the  estate 
Jm  the  numher  of  years  which  he  contracted  to  sell,  yet,  if 
the  deficiency  were  not  great,  equity  would  certainly  decree 
a  pcribrmance  of  the  contract  at  a  proportionable  price  (/ ). 
But  if  the  i^umber  of  years  be  considerably  less  than  the 
'▼eodor  pretended  to  sell,  equity,  so  far  from  interfering  in 
Us  fimiur,  will  assist  the  purchaser  in  recovering  any  do- 
posit  which  he  may  have  paid. 

Thus  in  Long  v.  Fletcher  (^),  A  pretending  he  had  a 
torn  cH  16  years  to  come,  in  a  house,  agreed  to  sell  it  to  B, 
aadB  paid  lOOL  part  of  the  eonsideration-money,  down. 
B  enfoed,  but  finding  that  A  had  only  a  term  of  six  years 
'iuihe  house,  brought  his  bill  to  have  an  account,  his  money 
'v^ofimded,  and  the  bargain  set  aside ;  and  accordingly  B  was 
^^fecwed  to  account  for  the  profits,  and  the  consideration-mo- 
^ty  to  be  refunded,  and  B,  upon  his  own  account,  to  have 
tenant  allowances  made  him. 

""  'So^  if  a  purchaser  contract  for  what  is  stated  to  be  an 
^)vi|p]ial  lease,  and  it  turn  out  to  be  an  underlease  for  the 
'^Ilole  teim,  wanting  a  few  days,  it  should  seem  that  equity 
^VQiikl  not  compel  the  purchaser  to  perform  the  contract.  It 
^  iiqponible,  fix)m  the  nature  of  the  thing,  to  make  any 
'Compensation  for  the  reversion  outstandings  and  yet  it  may 
l^QQome  very  valuable ;  and  it  is  of  great  importance  to  a 
purchaser  of  a  lease  not  to  have  any  third  person  stand  be- 
twiecai  bim  and  the  owner  of  the  inheritance  (h). 

It  frequently  happens  that  a  contract  for  a  leasehold  estate 
^  not  carried  into  execution  at  the  time  appointed,  and  the 

(e)  See  1  Ves.  and  Beam.  225.  (g)  2  Eq.  Ca.  Abr.  5,  pi.  4, 

(/)  See  Guest  ▼.  Homfrajr^  5  (A)  Vide  infra^  where  an  under- 


j^^a*  Job.  818;  and  see  Hanger  V.        lease  will  be  enforced  against  a 
21  VIn.Abr.(A)pK  1;  2        rendor  under  an  agreement  ta 


^•Oi.  Abr.689;  seealio  lOVes.        aarfgn,  dlr.  II 
'^K^tDGi  18  Yes.  Jan.  77. 


B  3  vendor 
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▼endoT  continues  in  possession.  The  estate  of  warn 
decreases  in  value,  and  a  question  constantly  arises,  vi 
the  purchaser  shall  be  compelled  to  pay  the  full  price 
nally  agreed  to  be  given  for  the  estate,  or  what  amoif 
fhall  be  made  between  the  parties. 

In  a  late  case  (t)  where  this  point  arose,  the  late  M 
the  Rolls  said,  the  reasonable  course  which  he  should 
was,  that  for  the  time  elapsed  before  the  execution 
agreement,  in  consequence  of  the  pendency  of  the  si 
tercst  should  be  paid  by  the  purchaser,and  a  rent  AmA 
upon  the  premises  in  respect  of  the  possession  of  the ' 

This  rule  at  once  provides  for  the  interests  of  bo 
ties,  and  accords  with  the  maxim  of  equity,  by  whi< 
which  is  agreed  to  be  done,  is  considered  as  actnei 
formed.  The  purchase-money,  from  the  time  of  tlie  ec 
belongs  to  the  vendor,  who  is  entitled  to  interest  on  i 
it  is  retained  by  the  purchaser.  The  estate  from  A 
time  bdongs  to  the  purchaser,  who  is  entitled  to  a  i 
it  while  it  is  occupied  by  the  vendor. 

In  Cuthbert  v.  Baker  (A:),  the  quit  rents  of  a  iDisi 
stjited  in  the  particulars  of  sale  to  be  8/.  a  yett,  ai 
amounted  to  only  AOs.  a  year ;  but  a  perfonnanee  n 
was  decreed,  and  it  was  referred  to  the  master  torn 
what  compensation  should  be  allowed  in  respect  of 
ficiency. 


Where  an  estate  is  sold  by  auction,  or  before  a  nu 
lots,  and  the  vendor  has  not  a  title  to  all  the  lots  sold, 
will  compel  the  purchaser  to  take  the  lots  to  whid 
can  be  made,  if  they  are  not  complicated  with  the  re 
will  allow  him  a  compensation  pro  tanto. 

(0  Dyer  V.  HarKrave,  10  Vet.        t.  Browae^  14  V«f.  Joa, 
Jan.  (05 ;  tee  and  eoB»ider  Kiag  (Ir)  Kt|;IiU4*  1790^ 

▼.  Wightmao^  1  Aait  SO;  Fsalaa 
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Jbat  in  Fbole  t.  Shergold  (/)«  a  man  became  the  p«r* 
ckuer  of  several  lots  of  an  estate,  to  two  of  wJiich  no  title 
fiodd  be  made.  And  upon  the  master's  report  i^ord 
EenyoD  said,  he  must  take  it  for  granted,  these  two  lots 
we  not  so  complicated  with  the  others,  as  to  entitle  the 
poehsser  to  resist  the  whole ;  and  therefore  decreed  a  specific 
pdormanoe  pro  tanlo. 

Bat  if  a  title  cannot  be  made  to  a  lot  which  is  compli* 
irted  with  the  rest,  the  purchaser  will  not  be  compelled  to 
iQSqpt  the  lots  to  which  a  title  can  be  made. 

Thus  in  Poole  v.  Shergold,  before  cited,  Lord  Kenyon 
oUp  if  a  pnrchase  was  made  of  a  mansion-house  in  one  lot, 
ni  fiffosi  &c  in  others,  and  no  title  could  be  made  to  the 
lot  eoBtaining  the  mansion-house,  it  would  be  a  ground  to 
mad  the  whole  contract 

L«d  Krayon  seems  afterwards  to  have  gone  a  step  fur- 
ther, and  to  have  been  of  opinion,  that  such  a  contract  ought 
M  ID  any  ease  to  be  enforced  against  a  purchaser. 

For  dtting  in  a  court  of  law  {m)  he  held,  that  the  per- 

AiMBCe  of  a  contract  for  the  sale  of  some  houses  ought  not 

•   ti  ke  esmpeiled,  as  a  title  could  not  be  made  to  all  the 

bones  bMght ;  and  this,  notwithstanding  they  were  sold  in 

tqfnfts  lots.    He  said,  when  a  party  purchases  several  lots 

<xftldo  description  at  an  auction,  it  must  be  taken  as  an  entire 

fiMtnict ;  that  is,  that  the  several  lots  are  purchased  with  a 

Heor  of  making  them  a  joint  concern.    The  seller  therefore 

^i^  not,  in  case  of  any  defect  in  his  title  to  one  part» 

^  dkmed  to  abandon  that  part  at  his  pleasure,  and  to  hold 

tfcejmrfiascr  to  his  bargain  for  the  residue.    From  such  a 

•Wuhie  much  injustice  might  result,  as  the  part  to  which  a 

*dkr  cenld  not  make  a  title  might  be  so  circumstanced,  that 

^^ittont  it  the  other  parts  would  be  of  little,  perhaps  <^  m 

(OSBro.  CC.  118;  1  Cox,  (m)  Cbambtn  v.  Griffiths,  1 

^9  J  HI  C  Tsi.  Jon.  €76«  Eq^Ca.149. 

B  4  vi^ie; 
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vatue ;  Ot  itr  might  leave  it  in  the  power  of  the  seller^  or  an] 
other  person  who  might  come  to  the  poaaession  of  auch  part 
to  deprive  the  purchasser  of  every  degree  of  eiyoyment  or  be 
n^ficial  use  of  that  part  which  he  had  purchased. .  He  added 
that  a  case  under  circumstances  precisely  similar  to  the  pie 
sent,  had  been  decided  before  him,  when  Master  of  the  RoUi 
That,  on  that  case  coming  before  him,  he  had  found  that  lui 
predecessor  there.  Sir  Thomas  Sewell,  had  ruled  contrary  tc 
the  doctrine  he  was  now  delivering ;  but  that  he  at  thi 
KoUs  had  over-ruled  Sir  Thomas  Sewell's  determinatioB, 
with  the  general  approbation  of  the  bar. 

And  the  coiut  of  Exchequer  appear  to  have  been  of  tk 
same  opinion  as  Lord  Kenyon.  For  in  a  case  (n)  where  f 
person'  purchased  several  lots  of  an  estate  sold  under  a  de 
cree  of  the  court,  and  the  biddings  were  afterwards  opened  m 
to  one  lot,  the  court  were  of  opinion,  that  he  had  aa  optioi 
to  open  the  biddings  as  to  the  rest  of  the  lots. 

In  a  late  case  (o),  in  which  most  of  the  authcuitiea  on  thii 
head  were  dted,  the  cases  of  Chambers  v.  Griffiths,  an^ 
Boyer  v.  Blackwell,  were  not  noticed ;  but  I  learn  that  Lon 
Eldon  afterwards  mentioned  from  the  bench  that  he  hac 
met  with  the  case  of  Chambers  v.  Griffiths ;  and  be  dedrec 
it  to  be  understood,  that  he  was  not  of  tlie  same  opini<m  m 
Lord  Kenyon ;  and,  in  a  still  later  case.  Lord  Eldoa.eK 
pressed  an  opinion  that  Lord  Kenyon's  rule  would  not  k 
followed  unless  it  could  be  shewn  that  there  was  an  ondp: 
standing  hat  the  purchaser  was  not  to  take  any  of  the  lol 
unless  he  coi:ld  obtain  them  all  (p). 
.  The  rules  laid  down  in  Poole  v.  Shergold  must  therefin 
s^ll  be  considered  the  law  of  the  court.  It  is  indeed  i^ 
markable,  that  in  Chambers  v.  Griffiths,  Lord  K^yo; 
should  have  overlooked  his  decision  in  Poole  v.  Sheigoba 

.  (n) Boyer T.  BlackweU^  3  Aostr.        Joo.  675. 
657.  (p)  16  Jnly,  1816^  MS. 

.  (o)  Drews  T.  Haqsod,  6  Ves. 
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YMie  eepedally  as  it  in  a  great  measure  obviated  the  olgeo- 
tioos  which  he  made  to  a  partial  execution  by  a  court  of 
eqmty  of  a  contract  for  purchase  of  several  lots  of  an  estate. 
The  doctrine,  however,  could  not  apply  to  an  action  at  law, 
benuse  although  the  same  man  purchase  several  lots  at  an 
aoetioD,  yet  a  distinct  contract  arises  upon  each  {q).  Cham- 
bers V.  Griffiths  cannot  therefore  be  maintained  as  an  autJuK 
n^  even  for  the  legal  rule. 

.  Where  an  estate  is  sold  in  one  lot,  either  by  private  con- 
tact, or  public  sale,  and  the  vendor:  has  not  a  title  to  the 
vliole  estate,   he  cannot  enforce  the  contract  at  law  (r), 
QolesB  perhaps  a  separate  value  was  put  on  diffisrent.  parts 
of  the  estate,  in  which  case  the  contract  in  favour  of  justice 
may  be  considered  distinct    At  law  neither  a  vendor  can, 
on  an  entire  omtract,  recover  part  of  the  purchase-money, 
where  he  cannot  make  a  title  to  the  whole  estate  sold ;  nor 
w^d  a  purchaser  be  suffered  in  a  court  of  law  to  say,  that 
^  would  retain  all  of  which  the  title  was  good,  and  vacate 
^  contract  as  to  the  rest :  such  questions  being  subjects 
^y  for  a  court  of  equity  («)• 

But  if  the  part  to  which  the  seller  has  a  title  was  the 
jmrdiaser's  principal  object,  or  equally  his  object  with  the 
part  to  which  a  title  cannot  be  made,  and  is  itself  an  in- 
^tependent  subject,  and  not  likely  to  be  injured  by  the  other 
Itet,  equity  will  compel  the  purchaser  to  take  it  at  a  pro- 
portionate price ;  and  in  these  cases  it  will  be  referred  to  the 
master,  to  inquire,  *'  whether  the  part  to  which  a  title 
cunot  be  made,  is  material  to  the  possession  and  enjoyment 
rf  the  rest  of  the  estate"  (<). 

(f)    Emmerioii    ▼.  Heelis,    2  and  Pulh  162. 
Tnot  38;   Jam^s  ▼.  Shore,   1  (0  M'Qucen  ▼•  Farqubar,  11 

Stark.  426.  Ves.  Jun.  467 ;  Reg.  Lib.  B.  1804, 

(r)  Tunikini  r.  White,  3  Smith,  foU  1095 ;  KnatchbuU  ? .  Oraeber, 

^»S.  1  Madd.  158. 
(')  Jobnon  T,  Johoion,  3  B«s2 

Thus 
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This  ill  a  cate  (u)  befixe  Sir  Thmnai  SmmD,  a  i 
trtio  bad  eontraetad  for  the  pmchaae  of  a  house  and  wl 
ma  compelled  to  take  the  houae^  although  he  could 
cbtaiu  the  wharf;  aa  it  appeared  that  hia  object  win 
cany  en  hia  buaiueaa  at  the  wharf  ( I } ;  which,  I 
Kenycm  aaid,  was  a  detennixiation  contrary  to  all  jv 
and  reaaoD  (t;)« 

And  in  the  late  case  of  Drewe  v.  Hanaon  (id),  n 
aroae  upon  the  sale  of  an  estate^  together  with  the  r$ 
bk  com  and  hay  tythes  of  the  whole  parish,  it  appa 
that  the  principal  olgect  of  the  purchaser  was  the 
tythe&»  and  that  half  the  hay  tythe  belonged  to  the  ▼ 
and  the  other  half  was  commuted  for  by  a  payment  o 
per  annum,  the  nature  of  which  did  not  appear.  Upoo 
fiiets,  as  they  then  appeared.  Lord  Eldon  would  Mt , 
judgment,  but  he  seemed  clearly  of  opinion  that  iSbB 
Qrthe,  if  not  of  great  extent  or  of  such  a  natur»  a$  to 
Judke  the  com  tythe^  was  a  subject  for  compensatioii : 
odierwise  not,  as  the  purchaser  would  not  get  the  i 
which  was  the  principal  object  of  hia  contract  (x). 

So  in  a  ease  (y)  where  a  man  had  articled  for  libe 
diaaeof  an  estate  tythe-fiee,  but  which  afterwards  appc 

(If)  S*^  6  \>s  Jun.  67S ;  7  Ves.  (y)  Lord  Stanhope's  caie«( 

Jon.  S70,  ciM ;  and  lee  M'Qaeco  Jan.  678,  citHl :  Lowndt^  r. 

T.  Farqiiliar,  1 1  Ven.  Jan.  467.  2  Coi,  363 ;  6  Vei«  Jun.  0^6* 

(t)  1  Coi.  td74.  bat  i^e  Pincke  ?•  Cavtii^ 

(•)  6  V«  y,  Jan.  675.  ibid ;  and  see  Rose  v.  CaHn 

(9)  S««  \  anroufer  v.  Bliss^  II  Ves.  Jun.  1S6  ;  WalJngerY 

Ves.  Jun.  458 ;  Siap)  !ton  r.  ^c•t»,  bert,  1  Mer.  104. 

IS  Ve«.  Jun.  r^o. 


(I)  This  rate  has  b«'«'n  frequently  disappro? fd  of,  and  vroold  no 
been  so  decided  at  this  day.  See  I  Esp  Ca.  152;  6  Vtt.  Jan.  67 
Tes.  Jun.  7H.  228,  427  ;  In  S  eaart  v.  Allinkon,  18  \\%.  Jan.  i6| 
Ildoa  eipresaed  bimself  mucii  more  atrooglj  aialaat  tho  prlod 
Aais  caHi,  tban  sppssn  hf  Ibo  leport 
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tobemtjeet  to  tytHes,  Lord  Thurlow  deereed  ft  spedfie  pa& 
firmuioe,  although  the  purchaser  proTed»  that  hia  object 
wu  to  buy  an  estate  tythe-firee  (I). 

This,  however,  to  uss  Lord  Eldon's  words  (2;),  is  a  pro- 
figions  strong  measure  in  a  court  of  equity  to  say,  as  a  dia* 
enet  exercise  of  its  jurisdiction^  that  the  contract  shall  hi 
per&nnedt  the  defendant  swearing  and  positively  proving 
Alt  he  would  have  had  nothing  to  do  with  the  estate  if 
not  tydie-firee.  And  in  the  case  of  Ker  v.  Clobery  (a)^  where 
die  estate  was  sold  before  the  master,  and  the  particulars  stated 
tint  **  the  whole  of  the  above  lands  are  only  subject  to  a 
modu  for  tythe  hay  of  2l  per  annum.  Lord  Eldon  was  of 
apmon,  that  a  purchaser  of  an  estate  stated  to  be  tythe  free, 
or  saljeet  to  a  modus,  could  not  be  compelled  to  take  it  with 
t  eompensation,  if  the  estate  is  not  tythe  free.  His  Lordship 
aid,  that  he  had  so  decided  in  a  case  from  Yorkshire,  in 
idddi  he  had  told  the  purchaser  if  he  would  take  the  estate 
^  i  eompensation,  he  must  undertake  to  pay  the  tythes  to 
Ae  Tendor.    The  question  therefore  is  now  at  rest. 

In  i  later  case,  upon  a  sale  before  a  master,  where  the  par* 
fiedsritated  about  3S  acres  to  be  tythefree.  Lord  Eldon  hel^ 
ttattheprinciplelaid  down  in  Ker  v.  Cloberydid  notapply  (5). 

In  i  late  case,  where  the  estate  was  described  as  let  on  a 
P^ffluti^lease  at  so  much  per  annum,  and  it  turned  out 
^  the  lease  was  at  rack-rent,  I^rd  Eldon  would  not  sup* 
pit  the  sale,  although  there  was  the  usual  clause,  that  er* 
iQior  mis-statements  should  not  annul  the  sale  (c). 

hiaeaae  where  the  particular  described  the  estate  as  418 

MSee  6   Ves.  Jun.  679  $  and  E.T.  1818,  MS. 
^  17  Ves.  Jan.  280.  (c)  SUwsrt  t.  Allifton,  1  Mer. 

(«)  26  Mar.  1814,  MS.  62. 
9)  Bnkf    ▼.  Lord  Rokeby, 

^  hiioir  app«art  by  the  report  of  the  case  puMbhed  by  Mr.  Coif 
^ttitittta  wM  aaly  mbjeet  to  a  maPiy^payeaSaf  Mty  inUeaol 
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aerofl^  S87  of  vHnck  were  tytlie-free»  paying  a  T«ry  una 
modus;  and  it  appeared  that  part  of  the  estate  representc 
to  be  tythe-firee,  was  subject  to  tythes  which  the  owner  m 
willing  to  sell.  Lord  Eldon  said,  that  the  allegation  wi 
that  227  acres  "  are  tythe-firee,  paying  a  very  small  modus 
not  stating  a  positive  exemption  from  tythes ;  and  whei 
the  contract  is  to  sell  an  estate  tythe-free,  the  vendor  n« 
representing  himself  to  have  title  to  the  tyihes,  withm 
entering  into  the  question,  whether  the  purchaser  ou|^ 
to  be  compelled  to  take  it  if  not  tythe-free ;  yet,  if  1 
chooses  to  take  it,  he  cannot  compel  the  vendor  to  buy  it 
tythes,  if  there  is  a  positive  title  to  them  in  pernancy ;  a 
he  can  have  is  compensation  {ct). 

If  a  purchaser,  with  notice  of  a  defect  in  a  title  to 
part  of  the  estate  which  is  complicated  with  the  rest;  c 
which  is  the  principal  object  of  his  contract,  take  possesao 
of  the  estate,  and  prevent  the  vendor  from  making  a  tiib 
he  will  be  compelled  to  perform  the  contract,  notwithstand 
ing  that  he  insisted  upon  the  objection  at  the  time  he  entoe 
{c).  A  deduction  from  the  price  will,  however,  be  allowe 
him,  although  the  situation  of  the  land  will  not  perhaps  li 
taken  into  consideration. 

A  purchaser  will  not  be  compelled  to  take  an  undivide 
part  of  the  estate  contracted  for.  Therefore,  if  a  man  ooi 
tract  with  tenants  in  common  for  the  purchase  of  their,  ci 
tate,  and  one  of  them  die,  the  siurvivors  cannot  compel  & 
purchaser  to  take  their  shares,  unless  he  can  obtain  tib 
share  of  the  deceased. 

NorwiU  a  purchaser  be  compelled  to  take  aleasebcd 
estate,  for  however  long  a  term  it  may  be  holden,  where  I 
has  contracted  for  a  freehold  (I).    Loid  Alvanley  oqpiea 

i 

(d)  Todd  T.  Gee,  17  Vet.  Jan.       berj,  supra* 
273 ;  qu.  how  b  the  compensatioo  («)  See  Calcraft  t.  RoebiicV 

(o  be  estimated  2  SeeKerv^Clo.      yei.Jao.S81. 


(I)  Although  1  purchaier  caonoti  and  certsiolj  n^  DOt|  Is  ke 

ptU 
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cd.t  dear  opiniim  on  this  point (/);  and  it  has  since 
hm  exptesaij  detennined  hy  Sir  William  Grant  {g)  (I). 

Neither  is  a  purchaser  compellahle  to  accept  a  copyhold 
Mlite  in  lieu  of  a  freehold  {h)  (II), 

(/)  See  4  Bro.  C.  C.  497  ;  1  Ves.  (A)  See  Twining  v.  Morrice,  2 

Job.  226.  Bro.  C.  C.  326  ;  and  Sir  Harrj 

li)  Drewe  r.  Corp,  9  Ves.  Jun.  Hick  ?.  Philips,  Free.  Cha.  675. 
M;  aad  Ma  13  Ves.  Jun.  78. 


peOtd  to  take  an  estate  held  for  a  term  of  years,  howe?er  Itfng  it  mnj 

k|  vkera  he  has  contracted  for  a  fee>  yet  a  willing  purchaser  may  safely 

•eec|itH|  and  by  the  following  means  may  gain  the  fee.     Iiv  the  first 

pUcii  the  term  should  be  assigned  to  a  trustee,  then  a  feoffment  of  the 

iftnds  sMnId  be  executed  ;  and  after  the  feoffment,  the  trustee  to  whoia 

thettm  b  assigned,  should  declare  that  he  will  stand  possessed  of  the 

l^nds  daring  the  term,  in  trust  to  attend  the  inheritance  according  to  the 

^acs  created  by  the  feoffment.      This  mode  will  gi?e  the  purchaser  a 

flood  title  against  all  persons  eicept  the  lessor,  or  rerersioner  ;  and  as 

W  can  daim  no  title  till  the  expiration  of  the  term,  the  title  will  be  sub. 

■teHally  good  against  all  the  world,  if  the  term  be  a  long  one.    At  the 

isae  Hme  It  is  evident,  that  there  are  certain  privileges   attached  to  a 

freehold  estate,  which  could  not  be  claimed  by  the  purchaser  in  deroga* 

^n  of  the  rights  of  the  reversioner.     Indeed  this  mode  of  making  a  title 

iluNiM  only  be  resorted  to  where  11  is  not  known  who  is  the  lessor,  or 

rcTtirfoner.  See  Saunders  t.  Lord  Anoesley,  2  Scho.  and  Lef.  73*  There 

Weildbe  no  difficulty  in  holding  such  a  feoffment  void,  as  fraudulent,  but 

it  weald  be  quUe  impossible  to  hold  it  a  forfeiture  of  the  term  in  the  trustee. 

(I)  Tbb  case  is  a  very  strong  authority.  The  vendor  was  eulitled  to 
ft  ttrmof  four  thousand  years^  rested  in  a  trustee  for  him,  and  also  to  a 
■Mrtgage  of  the  reversion  in  fee  expectant  upon  the  term  which  was 
vcitsd  in  himself  and  forfeited^  but  not  foreclosed.  The  person  claim, 
^■giuder  the  mortgagor  of  the  reversion  refused  to  release^  and  there- 
n^  the  bill  was  dismissed.      Lib.  Reg«  A.  1803.  fol.  290. 

(Il)In  the  case  of  Sir  Harry  Hick  v.  Philips,  on  account  of  the  nn« 
'^tionabli'  price  at  which  tlie  estate  was  bold,  a  specific  performance 
^ttrsfuHeil,  although  the  vendor  uffcred  to  procure  an  infranchisemcdl 
^thscop\ holds;  ste  lOMud.  504;  but  (his  case  cannot  be  considered 
^Attauthuriry.  «xc«pt  on  the  giound  of  the  price  bting  unreasonable^ 
^tqaity  will  in  ordinary  casea  grant  the  vendor  time  to  procure  the 
^«   See  ni/ra,  Ch.  8« 

But 
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Bat  if  an  esteta  is  sold  as  eopyhald.  and  loprowntod 
equal  in  value  to  freehold,  it  seems  that  the  vendor 
he  compelled  to  perform  the  contract,  although  the 
prove  to  be  actually  freehold  (i).    I^  however,  the 
tract  for  the  sale  of  a  supposed  copyhold,  stipulate  tha' 
the  sale  shall  be  void  if  any  part  is  freehold,  the  tulgji 
must  he  proved  as   described,  and   the   cireumstanoe  oc^ 
the  seller  himself,  after  the  first  oontnct,  selling  the 
tate  to  another  as  copyhold,  is   not  conclusive 
against  him  (k). 

So  it  is  said,  that  a  purchaser  of  an  existing  lease,  is  m 
bound  to  take  a  new  lease  instead  of  the  old  one^ 
the  purchaser  would  become  an  original  lessee^  instead  of 
assignee ;  and  might  therefore  be  subject  to  hardens^ 
which  he  would  not  have  been  liable  m  the  latter 
ter  (/). 

If  a  vendee  proceed  in  the  treaty  for  purchase  after  he  E^  i 
acquainted  with  the  nature  of  the  tenure,  and  do  not  obK^-t 
ject  to  it,  he  will  be  bound  to  complete  his  contnet,  sd^em 
cannot  claim  any  compensation  on  account  of  the  &kmi!^^^uot 
in  value. 

Thus,  where  an  estate  was   sold  as   freehold,  with        s 
leasehold  adjoining  (m),  and  it  turned  out  on  examinatl- 
that  62  acres  were  leasehold,  and  only  8  freehold; 
aa  the  purchaser  proceeded  in   the  treaty    after  he 
in  possession  of  this  fact,  and  did  not  object  to  the  nattuue 
of  the  property,   he   was   held  to  have    waved  the  «::>&• 
jeetion. 

And  if  a  purchaser  do  object  to  the  tenure,  yet,  if    It 

(I)  Twining  v.  Morrice,  2  Bro.  (/)  Mason  t.  Corder,  2Mi'K* 

C,C.  326;   and  see  Browne  ▼•  332. 

Fenton,  tup.  p.  3.  («i)  Fordyce  v.  ForJ.  4  B«. 

ii)  Danitis  y.  DaTifon,  16  Ves.  C.  C.  494  ;  and  bm  6  Ves.  Jos* 

In.  849.  670  j  10  Ves.  Jun,  508.       ^^ 

propcw 


fnmA  in  Attrmty,  It  seems  that  he  will  he "compdled  to 
tike  the  estate,  on  heing  allowed  a  compensation  {n). 

b  the  case  of  Wirdman  v.  Kent  (o),  upon  a  I»U  iSled 
\lf  vendors  for  a  specific  performance,  it  appeared  that 
fkrt  of  the  lands  sold  to  the  purchaser  had  been  preriooaiy 
irid  to  one  Pavejr;  a  specific  performance  was  however 
dscMedt  and,  as  to  the  lands  terriered  to  the  defendant* 
hat  whidi  had  been  sold  to  Pavey,  that  the  plaintiffi  should 
jncxm  Pavey  to  release' them  to  the  defendant  or  convey 
« ISce  quantity  of  land,  of  equal  vcdue  to  the  dejendant. 

The  particular  drcumstances  of  this  case  do  not  appear 
ni  the  report ;  but  it  must  be  presumed,  that  the  land  sold 
to  Pavey  was  not  the  object  of  the  purchaser ;  and  that 
Pther  hmd  in  the  ndghbourhood,  of  equfd  value,  would 
oiiit  him  as  well.  Indeed,  in  one  report  of  this  case  (p)^  it 
M  snd,  that  the  grievances  complained  of  were  disregarded 
Mfiivoloaa. 

To  goard  against  the  rules  established  by  the  for^p>ing 
dstiMons,  an  express  declaration  should  be  inserted  in  all 
^gieements  for  purchase  of  estates,  that  if  a  title  cannot 
lifmade  to  the  whde  estate  the  purchaser  shall  not  be 
bound  to  perform  the  contract  pro  tanto ;  and  a  similar 
Invinm  ahould  be  made  where  an  estate  is  bought  free 
fiom  tythes,  or  with  any  other  collateral  benefit,  which  the 
fwchaser  may  wish  to  aeeuie. 


IL  Having  eonrndered  in  what  eases  a  vendor  may 
tmpd  %  performance  pro  tanto  of  an  agreement,  whidi 
ke  is  unable  wholly  to  perf(»rm ;  we  may  now  inquire  in 
^vbt  instances  z  purchaser  may  tfmff  upon  a  part  perfonn« 

to)  See  Cidcraft  V.  Saftad,  1  (e)  1  Bro.  C.  C.  140. 

▼<i>JiiuS2l.  (p}8  Dick.  594^ 

•net 
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anoe  of  an  agteement,  which  the  vendor  enmot  auealb 
intoto. 

And  first,  it  seems  that  in  every  case  where  an  agree 
ment  would  be  in  part  executed  in  fiivour  of  a  venda 
there  is  much  greater  reason  to  afford  the  aid  of  the  coOx 
at  the  suit  of  the  purchaser,  if  he  be  denrous  of  takii^ 
the  part  to  which  a  title  can  be  made*  And  a  puxehaM 
may,  in  some  cases,  insist  upon  having  the  part  of  a 
estate  to  which  a  title  is  produced,  although  the  vendo 
could  not  compel  him  to  purchase  it:  it  is  tru^  gedc 
rally,  but  not  universally,  that  a  purchaser  may  tak 
what  he  e%n  get,  with  compensation  for  what  he  eamifl 
have  ig). 

Thus  we  have  seen,  that  if  tenants  in  common  oontrac 
for  the  sale  of  their  estate,  and  one  of  them  die,  the  sdrvi 
vors  cannot  compel  the  purdiaser  to  take  their  shares,  nnki 
he  can  obtain  the  shares  of  the  deceased*  But  the  conven 
of  this  proposition  does  not  hold;  for  it  seems  that  the  pm 
chaser  may  compel  the  survivors  to  convey  their  shares^  al 
though  the  contract  cannot  be  executed  against  the  heir  t 
the  deceased  (r).  So  even  where  a  vendor  has  not  a  titie  t 
a  part  of  the  estate,  and  consequently  cannot  en&roe  the  m 
oeptance  of  it,  yet  the  purchaser  may  elect  to  take  it  wA 
the  title  such  as  it  is  (s). 

If  a  man,  having  partial  interests  in  an  estate,  diosM 
to  enter  into  a  contract,  representing  it,  and  agreeing  to  ad 
it,  as  his  own,  it  is  not  competent  to  him  afterwards  to  ssg 
though  he  has  valuable  interests,  he  has  not  the  entirety 
and  therefore  the  purchaser  shall  not  have  the  benefit  of  tik 
contract  For  the  person  contracting  under  these  drens 
stances  is  bound  by  the  assertion  in  his  contract :  and  tf  d 

(f )  1  Ve8.  and  B«am,  358,  per  (r)  At^orQey-geneial  ?•  Gow^ 

LordEldoD.   Wettern  ▼•  Rulfdl,        1  Yes.  218. 
3  Yes,  and  Bet,  187.  (OYide  Infra. 
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vadee  cIkxms  to  take  as  much  as  be  can  have,  he  has  a 
light  to  that»  and  an  abatement  (t).  > 

Therefore  in  a  case  where  the  estate  was  sold  for  21 

ymxBt  and  represented  as  held  under  a  church  lease,  usually 

lenewed  every  seven  years,  and  it  appear  el  that  the  seller 

mm  mLy  entitled  for  life  to  part ;  the  purchaser  filed  a  bill 

fir  a  qiecifie  performance  with  a  reduction.     The  seller  iu* 

Mted  that  the  purchaser  might  have  an  option  to  put  au 

cttd  to  the  contract,  but  that  he  (the  seller)  ought  not  to  bo 

MmpeDed  to  take  less  than  the  stipulated  price.    The  dccrcCf 

homs^et^  was  for  a  specific  performance,  with  a  reduction 

^ihe  pniehase-money,  the  interest  of  the  seller  being  less 

HhaUe  than  it  had  been  represented  to  the  purchaser  (u). 

TjQsA  Eldon  has  since  observed,  that  the  consequence  of 

tills  decirion  was,  that  if  the  lives  should  endure  beyond  the 

pttiod  of  twenty-^ne  years,  the  purchaser  would  have  the 

ptvmises  as  well  as  the  compensation.     In  that  respect  the 

^aae  was  new,  and  deserved  great  consideration.    The  Lord 

QnaeeUor  added,  that  in  a  conversation  wliich  he  had 

^tHhthe  Master  of  the  Rolls,  they  inclined  to  think  it 

anight  be  right  upon  this  reasoning,   tliat  tlie  estate  was 

t^urcbased  subject  to  a  contingency  affecting  its  imnicdiat3 

^>^afae;  he  could  not  carry  it  to  market,  lie  could  do  nothing 

^nth  it  that  would  make  it  absolute  property  in  him  as  if 

be  had  an  absolute  term  of  twenty-one  years ;  but  as  the 

Compensation  might  be  aggravated  enormously,  beyond  the 

Mtnal  value,  so  it  might  be  much  too  small,  and  the  court 

^mld  throw  the  chances  together.    The  only  other  course 

to  adopt  the  principle  of  indemnity,  cither  by  taking 

dty  or  laying  hold  of  part  of  the  purchase-money,  with 


(I) Per  lord    KIdon,  10  Ves.  and  see  2  Ves.  Jun.  439,  acc.per 

Jm.81|  516.    Thp  same  doctrine  Lord  Rossljn. 
wttViid  dowo  by  bis  Lordship  in  (u)  Dale  ?.  Lister^  16  V^.  Jiin. 

Wool?. Griffith,  12  Feb.  1818  ;  7,  cited. 

s  a  view 
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a  \iew  to  compensation  if  tHe  case  should  ^rrise;  and  ti 
was  open  to  tliis  difficulty,  that  the  property  held  Mbj 
to  the  question  of  indemnity  remains  unsaleable*  unn 
kctablct  iad  of  infinitely  less  value  than  it  would  otb 
wide  be. 

In  a  latef  case  (x),  upon  a  sale  of  leasehold  for  livel^  i 
Representation  by  the  seller  was  held  to  amount  to  ih 
that  the  lessee  thereof  upon  lives,  under  a  church  lei 
giranted  the  lease  in  question,  with  covenant^  binding ! 
teal  and  personal  representatives  to  procure  teaemilf 
make  the  complete  term  sold.  It  appeajred,  however^  tl 
the  covenant  to  renew  was  limitec^  and  not  binding  to  1 
eJGteht  mentioned,  the  estate  li^eing  in  settlement,  and  1 
covenants  not  general  The  purchaser  filed  a  IhU  finr 
specific  pigformance,  with  an  allowance.  In  effect  1 
difference  was  between  a  covenant  by  the  lessor  binding* 
hia^  asseta  real  and  personal ;  and  a  covenant  whidi  oi 
bound  that  property  which  the  lessor  might  permit  to 
£iom  him  to  his  son,  who  would  be  entitled  to  the  prapertjt 
der  the  settlement  Lord  Eldon  felt  great  doubt  wbed 
that  could  be  made  the  subject  of  a  valuation.  The  p 
chasar,  however,  only  desired  an  indemnity  upon  a  n 
estate,  or  by  part  of  the  purchase-money  to  be  kept 
Goiurt;  the  sellers  receiving  the  dividends.  The  Lc 
Chancellor  decreed  a  specific  performance,  and  diwl 
an  enquiry  what  was  the  difference  between  the  rtltinb 
the  interest  actually  sold,  and  that  representedt  and  sM 
difference  to  be  deducted  from  the  purchate^numey;  H 
if  the  master  should  find  that  he  was  unable  to  asoertrf 
6udi  difference  in  value,  or  if  the  purchaser  ahould  dM 
to  take  the  title  with  a  sufficient  indemnity,  he  mighty  sa 
the  decree  was  affirmed  upon  a  rehearing. 

But  the  general  rule^  independently  of  special  dlciP 

(x)  MiiligBQ  V.  Cooke,  16  V<w.  Jiin.  U 

gtiattt 


OF  A  COKTEACT.  fi95 

fittnoes,  is,  that  the  court  can  neither  compel  a  purchaser  to 

take  an  indemnity  nor  a  vendor  to  give  it  {y). 
Although  a  purchaser  may  in  most  cases  insist  upon 

taking  the  interest  whidi  the  vendor  can  give  him,  yet  it 
aeema  that  equity  will  not  decree  an  under-lease  on 
an  agreement  to  assign,  though  it  appear  that  the  as- 
i^mnent  cannot  be  made  i/rithout  a  forfeiture;  for  the 
defendant,  in  agreeing  to  assign,  might  intend  to  discharge 
liimsdf  imsk  covenants  to  which  he  would  continue  liable 
fcy  the  under-lease  {z).  This  is,  however,  a  defence  which 
ft  vendor  can  seldom  set  up  against  a  purchaser's 
didniy  where  the  purchaser  chooses  to  accept  an  under- 
leaie;  finr  an  assignee  of  a  lease  almost  invariably  cove- 
nants to  indemnify  his  vendor  from  the  rent  and  covenants 
in  the  lease,  and  from  these  covenants  he  cannot-  of  course 
diachaige  Himself  by  an  assignment,  any  more  than  by  an 
voider  lease. 

So  it  has  been  determined  by  Lord  Redesdale,  that 
^vlne,  at  the  time  of  the  contract,  the  purchaser  is  fully 
^Waxe  that  the  vendor  cannot  execute  the  agreement,  and, 
eonseqnently,  cannot  enforce  the  performance  of  it;  there 
the  agreement  must  be  presumed  to  have  been  executed 
Under  a  mistake,  and  the  purdbaser  cannot  insist  upon  a 
pofthnanoe  as  to  the  interest  to  whidi  the  vendor  may  be 
actually  entitled  (a). 

And  in  a  case  where  a  tenant  for  life,  with  a  pow^  of 
kauEglbr  81  yeairs  at  a  rack-rent,  agreed  to  execute  a  lease 
ftr  81  years,  and  a  further  lease  for  21  years  at  any  tim« 
iata^  lam  lifi^  consequently  to  execute  a  lease  for  SI  years, 

(]f)  1  Ttt.  tod  Beam.  SS5  ;  Tide  332. 

im^  di.  7.  (a)  Lawrenson  r.  BntleTy  1 

(«)  kmm.  E.  T.  1790,  FonbU  Scliow  aad  Lef«  13 ;  sm  Mortlodi^ 

>^(r)blTita.Eq.811,2d.edit.  v.  Bnlkr,  id  Vtf.  Jtto.292. 
^MaiiHi  T.Cordtr,  d  llanh« 

s  2  whatever 


260  OF  THE  PARTIAL  CXECUTIOK 

whatever  might  be  the  increased  value  of  the  property 
the  time  the  lease  shotild  be  granted;  Lord  Redesdale  a 
tidered  it  a  contract  to  act  in  fraud  of  the  pawer,  and  li 
die  lessee  was  pot  intitled  to  a  specific  performance.  ! 
obviate  this  objection  the  lessee  offered  to  take  a  reiien 
lease  ibr  31  years,  if  the  lessor  should  so  long  live :  hn%  Ja 
Bedesdale  thought  that  this  was  one  of  those  cas^  wh 
the  plaintiff  had  no  right  thus  to  qualify  the  coatnie^/ 
itisisted  upon:  there  was  nothing  in  the  case  tQ  shew  ti| 
satisfaction  in  the  fotm  of  damages  was  Qpt  W  a4^4W 
remedy  for  him.  If  he  had  b^n  put  iqto  a  situatjbm  fin 
whicli  he  could  n(>t  extricate  himself,  the  defendant  m^ 
be  called  on  to  make  the.  best  title  in  his  powers  but  nothi 
could  be  more  mischievous  than  to  permit  a  perfon  m 
V  knows  that  another  has  only  a  limited  power,  to  enter  ii 
a  contract  with  that  other  person,  which,  if  executed,  woi: 
be  a  fraud  on  the  power,  and  when  that  was  objected  to^ 
a^y,  "  I  will  take  the  best  you  can  give  me."  A  court 
^uity  ought  to  say,  to  persons  coming  before  it  in  sttdi 
way,  ",make  the  best  of  your  case  with  a  jury.*"  (6) 

It  should  be  observed  that  there  was  another  point  in  di 
above  cause,  and  the  decree  was  pronounced  after  conaidei 
able  doubts.  It  seems  difficult  to  reconcile  the  opnion  e9 
pressed  by  Lord  Redesdale  with  the  current  of  authoritie 
It  was  not  a  necessary  consequence  of  the  coutract  thattk 
lease  agreed  to  be  granted  would  be  a  fraud  on  the  poM 
and  the  purchaser  was  willing  to  take  the  interest  idiic^  d 
teller  was  enabled  to  grant  without  risk  to  himself  or  kypn 
ta,  the  remainder-men. 

If  in  a  case  of  this  nature,  the  purchaser,  on  the  fiotfc  i 
the  agreement,  put  himself  in  a  situation  from  which  I 
cannot  extricate  himael^  and  is  therefore  willing  to  fategjH 
part  of  his  agreement,  that  is  a  circumstance  to  indiM 

(&)  Himtt  V.  YcildiDg,  8  9«ho.  tod  ttf.  149,  fUk  mftm^  p. !». 
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court  of  equity  to  give  relief.    Thus  in  a  case  before  Lord 

•X!*iiurlow^  the  incumbent  of  a  living  had,  with  full  know« 

J«(ge  of  the  title,  contracted  with  the  tenant  in  tail,  in 

€ZDainder  after  a  life  estate,  for  the  purchase  of  the  advow- 

,  and  on  the  faith  of  that  agreement  had  built  a  much 

laettcr  houae  than  he  would  otherwise  have  done;  the  tenant 

-tfbr  li&  would  not  join  in  suffering  a  recovery,  and  conae- 

gently  a  godd  title  could  not  be  made.     Lord  Thurlow 

llddt  that  aa  the  purchaser  had,  upon  the  faith  of  the  con^ 

liictp  bmlt  a  good  house  on  the  glebe,  he  ought  to  have  the 

i4BUiat  th?  vendor  could  give  him ;  and  therefore  directed 

tki' vendor  to  convey  a  base  fee,  by  levying  a  fine  with  a 

^amsmt  to  auffier  a  recovery  whenever  he  shoidd  be  enabled 

to  do  so  by  the  death  of  the  tenant  for  life  (c). 

If  the  vendor  has  granted  a  lease  of  the  estate  which  is 
Hid  by  force  of  a  statute,  the  court  will  not,  on  the  request 
^  the  purchaser,  consider  the  lease  as  valid,*  and  allow  him 
A  cmp^asation  in  respect  of  it  {d). 


SECTION  II. 
Of  Defects  in  the  Quality  of  the  Estate. 

It  moat  cases  on  this  head  the  rule  **  caveat  empUn^' 
^ea,  and  therefore,  although  there  be  defects  in  the 
Mite,  yet,  if  they  are  patent,  the  purchaser  can  have  n6 

w&f(o. 

Thna,  where  a  meadow  was  sold  vdthout  any  notice  of  a 
fiotway  lound  it,  and  also  one  across  it,  which  of  course 

(c)  Lord  Bolingbroke'f  case,  (e)  See  the  Introductory  Chap« 

<m  I  Scho.  and  L«f.  19 ;  n.  (a).        ter ;  and  ice  Lowndei  y.  Lane,  S 
W  Morris  ▼.  PreHon,  7  Ves.       Cox«  863. 
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lessened  its  value,  Lord  Rosslyii  decreed  a  specific  perf<Nnn< 
ancc  with  costs,  as  he  could  not^  he  said,  help  (he  purchaser 
who  did  not  choose  to  inquire  (J).  It  was  not  alatent  de 
feet.  Lord  Manners  has  said  that  he  believed  the  bar  wai 
not  very  well  satisfied  with  the  decision,  although,  aa  1m 
observed,  the  purchaser  was  undoubtedly  extremely  ne|^lgeii< 
not  to  look  at  the  estate  before  he  purdu»ed  it  {g). 

And  here  a  case  (h)  may  be  introduced,  where  tlie  liib 
ject  of  the  contract  was  a  house  on  the  north  side  of  tki 
River  'Thames,  supposed  to  be  in  the  county  of  "Rminr,  Imi 
which  turned  out  to  be  in  Kent;  a  siiiall  part  (Kf  wliicl 
county  happens  to  be  on  the  other  side  ci  the  river.  Tin 
purchaser  was  told  he  would  be  made  a  diurdiwaiden  o 
Greenwich,  when  his  object  was  to  be  a  fireeholder  of  Fssrnr 
yet  he  was  compelled  to  take  the  house. 

This  decision,  however,  seems  to  be  opposed  by  k  can 
before  Lord  Talbot.  An  agreement  was  entered  intotK 
the  purchase  of  a  house  for  a  cofiee-house.  It  was  fiNOU 
that  a  chimney  could  not  be  made  convenient  for  a  coflS^ 
house ;  but  nevertheless,  the  vendor  filed  a  bill  against  th 
purchaser,  to  compel  him  to  perform  the  agreement.  Lon 
Talbot  dismissed  the  bill,  merely  because  the  tenant  wouli 
be  obliged  to  take  it  for  a  purpose  he  did  not  want  (t). 

But  it  may  be  remarked,  that  it  is  no  bar  to  a  apedfl 
performance,  that  the  conveyance  will  not  have  the  openiia 
which  the  vendor  thought  it  would.  Thus  where  a  teon 
for  fife  of  a  copyhold  purchased  the  reversion  in  the  hopei 
extinguishing  contingent  remainders,  and  afterwarda  findin 
that  the  conveyance  would  not  affect  the  remainders,  broa^ 
a  bill  to  be  relieved  against  the  security  which  he  had  gtm 

(/)  OldfieldT.  Roand,  5  Vet.  Exchequer^    6   Yes.   Jan.  679 

Juo.  508.  cited. 

ig)  1  Ball  aod  Beatty,250;  (t)   1  Vei.  S07;  aad  stt    : 

and  see  Legge  t.  Croker,  f  ^.  506.  Yet.  Juo.  78. 


(A)  Shirley  v.  Davicfi   io  the 
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f<ir  the  purchase-money ;  the  court  gave  him  his  option  either 
to  pay  the  principal^  interest  and  costs,  or  to  have  his  hiU 
dismissed  mth  costs  {k). 

So  in  a  case  where,  under  the  legal  construction  of  the 
terms  of  an  agreement  for  a  lease,  the  option  to  determine 
the  kase  was  in  the  lessee  only,  and  it  was  argued  against  a 
qpedfic  performance,  that  this  was  contrary  to  the  intention^ 
theilaster  of  the  Hollssaid  that  aspecificji^armanceof  a 
^tten  agreement  cannot  he  denied,  because  the  meaning  of 
the  parties  does  not  appear  [ly 

Bst  where  «  vendor  gives  a  false  description  of  the  estate, 
the  purdiater  may  at  law  rescind  the  contract.  As  if  an 
ttbrte  is  stated  to  be  but  one  mile  from  a  borough  town,  and 
it  tons  out  to  be  between  three  and  four,  the  contract  is 
^<EHdiUe  by  the  purchaser  {m).  And  the  same  rule  must 
pmail  in  equity  where  the  misdescription,  as  in  this  cas^  is 
^Hrt  from  the  nature  of  it  a  subject  of  compensation. 

So  in  a  case  where  the  estate  was  described  to  have  lately 
^^ndogcme  a  thorough  repair,  whereas  it  was  in  a  complete 
^ttie  of  ruin,  and  ordered  to  be  pulled  down  by  the  district 
^^weyor,  the  purchaser  was  allowed  to  rescind  the  contract  (n). 
-Ani  where  the  state  of  the  repairs  was  falsely  represented, 
^ (headier  knowing  that  the  house  had  the  dry  rot,  without 
^Qmmmicating  that  fact  to  the  purchaser,  upon  a  bill  filed 
rf  the  seller,  a  specific  performance  was  decreed  with  a  com- 
l^^Matiim  to  the  purchaser  (o). 

Snt  if  the  purchaser  knew  that  the  description  was  false, 
^  emiMt,  it  seems,  take  advantage  of  it  either  at  law  or  in 

W  IfiMoMiy  ▼•  Hungerford,  2        p  33  $  and  %ee  FentOD  ▼.  Browne, 
V«^  243^  14  Ves,  Jun.  144, v.  ChristU, 


(I)  Price  V.  D^er,  MS. ;  Rolls.  1  Salk.  S8,  by  B?ans. 

^  CX  17  Vet.  Jon.  356.  in)  Loyet  t.  Ratberford,  K.  B2 

f «)  Dab  of  Norfolk  ▼.  Wor-  16  Maj  1809. 

^^7, 1  Ci«p^  Ct«  837,  vid€  tuipray  (o)  Grant  ▼.  Mant,  Coop.  178. 

8  4  Thus 
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Thui  in  a  cue  before  Sir  William  Grant  {p\  whei 
estate  was  described  as  being  within  a  ring  fence,  i 
peared,  that  the  estate  was  intersected  by  other  ] 
and  did  not  answer  the  description,  but  that  the  puR 
iqiew  the  situation  of  the  estate ;  his  honour  (after  ex 
ing  a  doubt  whether  such  an  objection  was  a  subject  oi 
pecsation,  as  it  was  not  certain  that  a  precise  pecuniary 
could  be  set  upon  the  difference  between  a  fium  comp 
41  ring  fence,  and  one  scattered  and  dispersed  with 
lands,)  said,  that  the  purchaser  was  clearly  excluded 
insisting  upon  that  as  an  objection  to  complete  the  on 
He  saw  the  farm  before  he  purchased ;  he  bad  lived  i 
neighbourhood  all  his  life.  This  variance  was  the  obj 
sense;  he  must  hate  known  whether  the  &nn  did  li 
ring  fence  or  not ;  and  upon  the  same  ground,  that  tb 
chasar  could  not  get  rid  of  the  contract  on  account  < 
difference  in  the  description  of  the  farm,  his  honor 
mined  he  could  not  be  entitled  to  compensation.  If  i 
pensation  was  given  to  him,  he  would  get  a  double  alkn 
for  if  he  had  knowledge  that  what  he  proposed  to  pa 
did  not  answer  the  description,  it  must  be  taken  that  1 
60  much  the  less. 

This  case,  we  observe,  went  a  step  further  than  eitli 
case  before  the  court  of  Exchequer,  or  that  befine 
RossljTi,  in  neither  of  which  was  there  any  warranty  o 
description.  But  in  this  case  it  was  expressly  stated 
the  whole  estate  was  within  a  ring  fence;  but  the  Mai 
the  Rolls  thought  that  ciicumstance  immaterial,  as  tli 
chaser  kiiew  the  description  was  false;  and  his  honor  m 
to  have  grounded  his  decision  on  the  doctrine,  that  e 
law  a  warranty  is  not  binding  where  the  defect  is  ol 
and  put  the  cases  of  a  horse  with  a  visible  defect,  .i 
house  without  a  roof  or  windows  warranted  as  in  peifi 
pair. 

(p)  Dy^'  ^*  HargraTe,  tO  Vet.  Joa.  SOS. 


or  TBE  ESTATE.  SfiS 

Bat  mbtte  a  puticiilar  description  is  givea  of  the  estate^ 
wrtidi  turns  out  to  be  false,  and  the  purchaser  cannot  ba 
inoved  to  have  had  a  distinct  knowledge  of  the  actual  jBtata 
a£  thesuhgect  of  the  contract,  he  will  be  entitled  to  a  com^ 
pcnsatiair,  although  he  inaybe  compelled  to  perform  tfaa 
^ODtracL 

Tkam  in  the  ease  befiire  the  Master  of  the  RoUs^  the 
partieoLar  described  the  house  as  being  in  good  repair,  ^nd 
tihft  fiffia  as*  consisting  of  arable  and  marsh  land,  in  a  higlr 
tftste  of  cultivation.    It  appeared,  however,  that  the  house 
net  io  good  repair,  and  that  the  land  was  not  tn  a  high 
of  cultivation.    The  judgment  contains  the  facts  of 
the  case,  and    is   highly  satisfiictory.    His  honor    said^ 
^  Thise  objections  are  such  as  a  man  may  have  an  indistinct 
^Howiedge  of,  and  he  may  have  some  apprehension  that,  in 
tilkise  respects,  the  premises  do  not  completely  correspond 
with  the  description,  and  yet  the  description  may  not  be  so 
^onqpletdy  destroyed  as  to  produce  any  great  difference  in  lua 
differ.    As  to  the  marsh  land,  it  is  very  uncertain,  whether, 
by  any  view,  it  was  possible  for  him  to  judge  of  that     It  is 
stated  by  many  witnesses,  that  the  season  of  the  year  was 
Just  at  the  breaking  of  a  frost,  and  represented  that  no  man 
touU,  at  that  time,  say  whether  the  land  was  well  or  ill  eul* 
Ibited.    So  he  may  have  seen  some  trifling  defects  in  the 
liSQse,  and  might  not  intend  to  make  the  objection  if  they 
toned  out  to  be  nothing  more  than  they  appeared  upon  the 
inifiioe.     He  might  consider  them  too  trivial,  and  not  mean 
Ib'skdm  compensation  for  an  objection  so  inagnifioant    But 
iAawards,  when  he  came  to  examine,  according  to  this  evi* 
^feaee,  he  discovered  that  the  house  was  materially  defective, 
«sd  tery  much  out  of  repair.    Admitting  that  he  might,  by 
^ute  examination,  make  that  discovery,  he  was  not  driven 
^  fliat  examination ;  the  other  party  having  taken  upon  him 
^  laake  a  representation:  etherwiie  he  would  be  exonerated 

fiKnn 
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horn  the  consequence  of  thatin  every  caie  where^  fay  nux 
examination,  the  discovery  could  be  made.  The  purch 
is  induced  to  make  a  less  accurate  examinatian  by  the  le; 
sentation  which  he  had  a  right  to  believe.  This  poidu 
therefore,  is  entitled  to  compensation  for  the  defects  of 
house,  and  the  cultivation  of  the  manih  land." 

But  notwithstanding  that  the  finregoing  ease  has  estaU 
ed»  that  the  repairs  necessary  to  a  house  axe  a  sulgec 
compensation,  although  the  house  is  described  to  be  ib  g 
repair,  yet  his  honor  seemed  to  admit,  that  if  the  pwdi 
wanted  possession  of  the  house  to  live  in  at  a  givien  per 
by  which  time  the  repairs  could  not  be  fDompleted,  he  o« 
not  to  be  boimd  to  complete  the  contract  {q). 

Where  the  defect  is  a  latent  one,  and  the  purchaser « 
not  by  the  greatest  attention  discover  it,  if  the  vendoi 
aware  of  it,  and  do  not  acquaint  the  purchaser  with  the  I 
he  may  set  aside  the  contract  at  law,  although  he  bought 
estate  with  all  faults  {r)\  and  equity  will  not  enfive 
specific  performance  {s). 

Thii;  was  decided  at  law  by  Lord  Kenyon  at  n^  pr, 
upon  the  sale  of  a  ship.  It  was  insisted,  for  the  seller^  1 
the  rule  caveat  emptor  applied;  but  Lord  Kenyon  said^  1 
there  are  certain  moral  duties,  which  philoscqphers  b 
called  duties  of  imperfect  obligation,  such  as  benevoleno 
the  poor,  and  many  otiiers,  which  courts  of  law  do  not 
force.  But,  in  contracts  of  all  kinds,  it  is  of  the  hig^ 
importance  that  courts  of  law  should  compel  the  obsenri 
of  honesty  and  good  fiuth.  This  was  a  latent  defect^  wl 
the  plaintiffi)  could  not,  by  any  attention  whatever,  pom 
discover;  and  which  the  defendants  knowing  of  au^( 
have  disclosed  to  the  plaintiffi^    The  terms  to  which 

(})  Viituifra.  Ok.  8.  (0  Oldfield  v.  Roond,  5 

(r)  MeUbk  v.  Mottcoi,  ^kc't       Jvn.  508. 

a.  115. 

plaini 
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pluntffi  aoeeded,  of  taking  the  ship  with  all  faults,  and 
without  wananty,  mutt  he  understood  to  relate  only  to 
those  &ult8  whidi  the  plaintiflb  could  have  discovered,  or 
whidi  the  defendants  were  unacquainted  with* 

Inalfttecase  (Q  the  same  point  arose  hefor^  Lord  Ellen- 
borough  at  nisi  priu^;  but  ultimately  it  was  not  necessary 
ta  decide  it  Lord  ^enyon's  decision  was  dted.  Lord 
EDdibonNigh  said,  that  he  could  not  subscribe  to  the  doo* 
trine  of  that  case,  although  he  felt  the  greatest  respect  for 
Ae  authority  of  the  Judge  by  whom  it  was  decided.  Where 
«a  irtiele  is  sold  with  all  faults,  he  (Lord  EUenborough) 
inijbi  it  was  quite  immaterial  how  many  belonged  to  it 
vithin  the  knowledge  of  the  seller,  unless  he  used  some 
ort^  to  disguise  them,  and  to  prevent  their  being  dis- 
cooend  by  the  purchaser.  The  very  object  of  introducing 
sich  a  stipulation  is,  to  put  the  purchaser  on  his  guard,  and 
todnowopon  him  the  burthen  of  examining  all  &ult8,  both 
Wet  and  apparent.  A  man  may  be  possessed  of  a  horse 
he  knows  to  have  many  faults,  and  wish  to  get  rid  of  him, 
6r  whatever  sum  he  would  fetch.  He  desires  his  servant  to 
diipoie  of  him ;  and,  instead  of  giving  a  warranty  of  sound- 
nenb  t»  sell  him  tDith  all  faults.  Having  thus  laboriously 
filed  himself  from  responsibility,  is  he  to  be  liable,  if  it  be 
^ftorwaida  discovered  that  the  horse  was  unsound  ?  Why 
tt  ndt  the  purchaser  examine  him  in  the  market  when  ex- 
pied  to  sale  ?  By  acceding  to  buy  the  horse  with  all  &ult8, 
he  \skes  upon  himself  the  risk  of  latent  or  secret  &ults,  and 
cdcdates  accordingly  the  price  which  he  gives.  It  would 
he  most  inoonvenient  and  unjust  if  men  could  not,  by  unng 
^  ttwmgest  terms  whidi  language  affords,  obviate  disputes 
^OQeening  the  quality  of  the  goods  which  they  sell.  In 
Uoitnet  such  M  this,  his  Lordship  thought  there  was  no 
'■Xn,  unkss  the  seller,  by  pontive  means,  renders  it  impos- 

(0  Btgieb(d«  V.  WUttrv,  3  Onp.  Cs.  154 ;  im  1  fidl  ud  Bctttjr,  515. 
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(Blife  ftr  the  purdiaser  to  detect  latent  fiiultft;  «od  be  « 
no  doubt,  tbat  this  would  be  hdd  as  law  wben  the  quei 
diould  come  to  bo  deliberately  diacusaed  iii  a&y  court  of 
tiee. 

In  a  ttill  later  case  upon  the  sale  of  a  riiip.  The  pai? 
IfHf  stated  amongst  other  things,  that  the  hull  waa  near] 
g«od  as  when  launched.  And  after  stating  wbeu  ahe 
te.be  asen,  added^  ^  with  ali&ulta  as  they  new  lie."  1 
Allowed  an  inventory  of  the  stoses,  to  which  the  foQo! 
dedamtion  was  added,  **  die  vessdi  and  her  stores  to  bet 
with  idl  &idt8  as  they  now  lie,  without  any  aUowiiio 
weight,  length,  quality,,  or  any  defect  xt)hatioev€r^ 
ship  was  quite  unseaworthy.  She  belonged  ta  underwc 
to  whom  she  had  been  abandoned.  The  agenta  foi  the 
must  hsire  known  her  defects,  and  she  was  kept  ooiiata 
afloat,  so  that  her  defects  could  not:  be  diaoorqai*. 
person  who  fiamed  the  particular  had  not  examiiicd.  tiie 
sel  {u).  Mansfield,  C.  J.  said  that  these  words  wisie 
huge,  to  exclude  the  buyer  from  calling  upon  the  sella 
any  defect  in  the  thing  sold,  but  if  the  seUer  waagoill 
any  positive  fraud  in  the  sale^  these  words  will  not  pn 
bim.  There  might  be  audi  fraud  either  in  a  fidae  u 
aentation,  or  in  unng  meana  to  conceal  such  defiect. 
thought  the  particular  waa  evidence  bote  by  way  of  n 
ientatim,  diat  states  the  hull  to  be  nearly  aa  good  aa  « 
launched,  and  that  the  vessel  required  a  most  tiifliiig  oi 
Now  was  this  true  or  &lse?  If  fiilse  it  was  a  fimd»  w! 
iFitiates  the  contract.  What  was  the  ^  ?  The  hnU 
!irorm«eaten,  the  keel  was  broken,  and  the  ship  could  no 
imd^^ed  seaworthy  without  a  most. expensbe  outfit  ' 
agent  says,  that  he  framed  this  particular  without  knov 
any  thing  of  the  matter.  But  it  signifiea  nothing  wiM 
1^  HMmieprosintsathing  to  be  difibent  from  whaliheka 

<4i)  8tlMM«r.f.Bsatk  3  Cuip«  Cs«  fiOSy 
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ittolMb  ff  whether  he  nukefl  a  represenUtioii  which  he  does 
w/t  know  ftt  the  time  to  be  trae  or  fidse,  if  in  point  of  fiict 
it  turns  out  to  be  &ke.  Bnt  besides  this^it  appears  here, 
tkt  mesas  were  taken  fraudulentiy  to  eonceal  the  defects  in 
tlie  ship's  bottom.  These  must  have  been  known  to  the 
ci^taiiit  who  wa*  to  be  censideied  the  agent  of  the  owners, 
sod  he  evidently,  to  prevent  their  being  discovered  by  per- 
SUM  disposed  to  bid  &r  her,  removed  her  from  the  ways 
wim  dre-lay  dry,  and  kept  her  afloat  in  the  dock  till  the 
aOe  was  over.  Thoefere,  consistently  with  the  decided 
asn  upcm  this  subject,  the  learned  judge  was  of  opi- 
iQQO,  that  theipmtluner  was  entitled  to  recover  back  his 
^^pnt* 
la  a  ease  which  occurred  a  few  months  before,  upon  the 
of  a  ship,  where  the  court  held  that  in  point  of  iact 
was  no  fraud,  Mr.  Justice  Heath  said,  that  the 
^QMaing  of  selling  ^  with  all  fimlts,"  is,  that  the  purchaser 
^iiall  make  use  of  his  eyes  and  understanding  to  discover 
'^tlitt  fitults  ther  *  are.  He  admitted  that  the  vendor  was  not 
tf>  make  use  of  any  fraud  or  practice  to  conceal  faults.  The 
Waned  judge  adhered  to  the  doctrine  of  Lord  EUenboroug^ 
^ibove-etated  without  any  difficulty.  Mr.  Justice  Chambre 
Vdd  there  must  be  evidence  of  fraud  to  enable  the  court  to 
depart  from  the  written  agreement  Mr.  Justice  Gibbs 
i^greed  vrith  Lord  Ellenboroogh's  doctrine.  £ven  if  there 
Ittid  been  a  representation  it  would  not  have  availed.  He 
Ifddt  that  if  a  man  brought  him  a  horse  and  made  any  tt- 
yigatntation  'whatever  of  his  quality  and  soundness,  and 
sUterwaids  tiiey  i^reed  in  writing  for  the  purchase  of  th* 
Qcme^  that  shortcined  atad  corfected  the  tepiesentations^  and 
wlurtsoever  terms  were  not  contained  in  the  contract  wottld 
not  Und  the  seller.  But  the  learned  judge  agreed  that 
JhatdmnM  not  be  done  away  by  the  contract,  and  he  men- 
tioned the  case  of  a  sak  of  4  hooss^  frhere  tlito  adhr  beiag . 
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eonsdoot  of  a  defect  in  a  main  wall  plaisteied  it  up  tfnd  pi«» 
leered  it  over,  and  it  was  held  that  as  the  seller  hsd  expressly 
concealed  it»  the  purchaser  might  recover  {af)k  As  dfe  law 
now  stands,  unless  there  he  actual  fraud,  the  written  ooo^ 
tract  cannot  he  avoided. 

But  the  ground'  and  hasis  of  an  action  in  a  ease  of  this 
nature,  for  recovery  of  a  deposit,  where  the  contract  is  in 
fieri;  or  of  damages,  where  the  contract  is  actually  executed* 
is  the  scienter;  and  therefore,  if  the  vendor  was  not  awire 
of  the  defect,  he  will  not  he  answeraUe  for  it  Nor  will 
trifling  defects  he  sufficient  foundation  fer  such  anaetioiL 

Thus  in  a  ease  iy)  where  a  purdiaser  brought  an  aetion 
against  a  vendor,  to  recover  damages  for  having  sold  him  a 
house  knoiiring  it  had  the  dry  rot ;  it  appeared,  that  the 
house  was  situated  in  a  clayey  soil,  and  that  the  floor  lay 
near  the  ground,  by  which  some  of  the  timbers  had  rotted  t 
but  the  vendor  was  not  aware  of  the  defects,  and  thepuiw 
chaser  was  nonsuited.     Lord  Kenyon  said,  the  cixeam* 
stances  that  had  been  proved  in  this  case  might  be  de- 
scribed by  a  word  that  was  used  by  one  of  the  witnesses; 
they  were  mere  bagatelles.    If  these  small  circumstances 
were  to  be  the  foundation  of  an  action,  every  house  that 
was  sold  would  produce  an  action.      If  a  broken  pane 
of  glass  tiiat  might  be  found  in  a  garret  window,  perhaps, 
had  not  been  described  by  the  seller,  it  would  be  the  ground 
of  an  action.    If  he  was  to  consider  himself  as  a  witness  in 
the  cause,  he  could  say  he  had  met  with  something  of  tins 
kind,  and  he  never  thought  himself  imposed  upon,  because 
now  and  then  some  rotten  boards  and  rotten  joists  might  be 
feund  about  a  house.    Besides,  there  was  no  impodtian,  no 
mala  fides  in  iinB  cue. 


(x)  Fickeriog  v.  Dowmd,   4  (y)Bowksv.  Atkiaso^^KP* 

Taaat  729 1  ite  Jones  v.  Bowdm,       MS. 
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Althoogh  die  purchaser  might,  with  proper  precaution, 
b^e  diacovered  the  defect ;  yet  if,  during  the  treaty,  the 
vendor  industriously  conceal  the  &ct,  equity  will  not  assist 
him.  * 

Thus,  upon  a  suit  for  a  specific  performance,  the  defence 
vm^  that  the  estate  was  represented  to  the  defendant  as 
dearing  a  neat  value  of  90/.  per  ann.  and  no  notice  was  taken 
toliim  of  the  necessary  repair  of  a  wall  to  protect  the  estate 
ftom  the  River  Thames,  which  would  be  an  out-going  of  50/. 
per  on.  And  it  appearing,  upon  evidence,  that  there  had 
kmsn  industrious  concealment  of  the  circumstances  of  the 

nil  during  the  treaty,  the  Lord  Chancellor  dismissed  the 

Ul,  bat  without  costs  (z). 
And  here  a  case  may  be  mentioned,  where  an  estate  ap- 

pfluvd'to  be  subject  to  a  right  of  entry  to  dig  for  mines; 

the  purchaser  did  not  object  to  the  title  on  this  ground, 

but  insisted  upon  a  specific  performance  with  a  compensation, 

whidi  was  accordingly  decreed  (a)« 


SECTION  lit. 

OfBefedts  m  the  Quantity  of  the  JSstate. 

iFipurchaser  of  an  estate  thinks  he  bus  purchased  bona 
^a  part  which  the  vendor  thinks  he  has  not  sold^  that  it 
*  groond  to  set  adide  the  contract,  that  neither  party  may  be 
Managed;  because  it  is  imposdble  to  say^  one  shall  be  forced 
to^ve  that  pnce  for  patt  only  which  he  intended  to  give  for 
^  ivbolei  or  that  the  other  shall  be  obliged  to  sdl  the 

(t)  SUrlijr  v^  Stnttoai  1  Bro.  (a)  Smbuui  v,  Vawdrqri  16  Vti . 

C^C.MQ;  Jan.  390. 

wholo 
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whole  finrwhat  he  intended  to  he  the  price  of  pert  cmljr  (I 
Upon  the  other  hand»  if  hoth  understood^  the  whole  wee. 
he  eonveyed,  it  mufit  be  conveyed.  But  again,  if  neitli 
tmderstood  so.  if  the  huyer  did  not  imagine  he^waa  hn 
ing  any  more  than  the  seller  imaged  he  was  aeUu 
the  part  in  question,  then  a  pretence  to  have  the  whole  fx 
veyed,  is  as  contrary  to  good  faith  on  his  ode,  as  a  refusal 
aell  would  be  in  the  other  ease  (c).  y 

If  an  estate  be  sold  at  so  much  per  acre,  and  there  k 
defidency  in  the  number  conveyed,  the  purchaser  will 
entitled  to  a  compensation,  although  the  estate  was  estimal 
at  that  number  in  an  old  survey  {d). 

The  rule  is  the  same  though  the  land  is  ndther  hmig 
nor  sold  professedly  by  the  acre ;  the  presumption  is^  H 
ixk  fixing  the  price,  ^r^ard  was  had  on  both  sides  *to  t 
quantity,  vrhidi  both  suppose  the  estate  to  consist  o£  T 
demand  of  the  vendor,  and  the  ofier  of  the  purchaser,  s 
supposed  to  be  influenced  in  an  equal  degree  by  the  qns 
tity,  which  both  believe  to  be  the  subject  of  their  baigai 
The  general  rule  therefore  is,  that  where  a  misrepresent 
tion  is  made  as  to  the  quantity,  though  innocently,  the  ri| 
of  the  purchaser  is  to  have  what  the  vendor  can  give,  wi 
an  abatement  out  of  the  purchase-moncy,  for  so  much  as  t 
quantity  falls  short  of  the  representation  {e). 

But  where  the  lands  in  a  co7iveyance  are  mentioned 

contain  so  many  acres  by  estmatum^  or  the  words  "  m\ 

.  or  less**  are  added,  if  there  be  a  small  portion  more  thim  1 

quantity,  the  vendor  .cannot  recover  it;  and  if  there  be 

■mail  quantity  less,  the  purchaser  cannot  obtain  any  ca 

{b)  Spi*  13  V#^.  Jun.  427 ;  and  839. 

'W^  HijcgHisoii  f  Ctovri's,   15  Ves.  <i/)  Sir  CloucMy  S!iof«l  v.. 

Jiin.r5l5,  s*ai4fft  as  to  this  point,  gati,  2  Eq.  Ca.  Abr«  GSStpL  1 

9upra,  i»  26  (e.  Hi  '  t.  Buckli-y,  17  Ves.! 

(o)  Per  Lord  Thurlow.    See  1  Per  Sit  VViiliamGi^nl. 
Vcf,  Jun.  211;  and  see  6  Ves.  Jun. 

peniati 
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})enttti<m  in  respect  of  the  deficiency  if).  Indeed  a  case 
is  aiid  to  have  been  decided*  where  a  man  conveyed  his  land 
iij  {he  quantity  of  1 00  acres,  were  it  more  or  less,  and  it 
tm  not  above  60  acres ;  but  the  purchaser  had  no  relief^ 
beouise  it  was  his  own  laches  [g). 

Hist  however  was  the  case  of  an  actual  conveyance. 
Where  the  contract  rests  in  fieri^  the  general  opinion  has 
been  that  the  purchaser,  if  the  quantity  be  considerably  less 
Am  it  was  stated,  will  be  entitled  to  an  abatement,  although 
As  agreement  contain  the  words  more  or  less,  or  hy  estima^ 
timih). 

But  in  a  late  case,  where  the  estate  was  stated  to  contain 
bj  aimatum  41  acres,  he  the  samemare  or  less;  and  upon 
«n  admeasurement,  the  quantity  proved  to  be  only  betv^een 
35  and  S6  acres;  and  the  purchaser  claimed  an  abatement : 
the  late  Master  of  the  Rolls  decided  against  the  claim.  His 
Hqzuh:  said,  that  the  effect  of  the  words  **  more  or  less** 
edded  to  the  statement  of  quantity  had  never  been  yet  ab<* 
idntely  fixed  by  decision ;  being  considered  sometimes  as 
intending  to  cover  only  a  small  difiercnc^  the  one  way  or 
the  other ;  sometimes  as  leaving  the  quantity  altogether  un^* 
QQtain,  and  throwing  upon  the  purchaser  the  necessity  of 
tttiifying  himself  with  regard  to  it.  In  this  instance,  the 
Jbcription  was  rendered  still  more  loose  by  the  addition  of 
Aewcffds  **  by  estimation.'*  The  estimated  extent  of  groxmd 
fieqaently  proves  quite  different  from  its  contents  by  actual 
^easarement.  It  cannot  be  contended,  that  the  terms 
"  dtimated**  and  **  measured"  have  the  same  meaning.  If 
^  Bum  waa  told  that  a  piece  of  land  was  never  measured, 
Itt  was  estimated  to  contain  41  acres,  would  that  represent- 
ation be  ftlnfied,  by  Viewing,  that  when  measured  it  did  not 
^ciitain  the  spedfied  number  of  acres.    The  only  contradic* 

(/)  Twyford  v.  Warrap»  Finch,  ▼.  Parkiii,  1  Esp.  Ca.  229. 

'10;  9#e  Marquis  of  Townshend  (g)  Anon.  2  Freem.  106; 

^•SUnsrooob  6  Ves.  Jnn.  32S  |  (A)  Hill  v.  Buckley,  17  V^ 

^i*imfk'i  caie^  Oty.  46 }  Ntalo  894. 

T  Horn 
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tion  to  that  proposition  would  be,  that  it  had  not  hem,tftu 
mated  to  contain  so  much  (i). 

The  case  of  Day  v.  Fynn  (k)  however  seems  a  considera- 
ble authority  that  at  least  the  words  more  or  less  ought  only 
to  dear  a  small  deficiency  where  the  contract  rests  in  fieri 
There  in  ejectment,  the  plaintiff  declared  on  a  lease  for 
years  of  a  house,  and  30  acres  of  land  in  D  ;  and  that  J.& 
did  let  to  him  the  said  messuage  and  30  acres,  by  the  nime 
of  his  houaa  iu  B,  and  ten  acres  of  land  there,  she  plus  ike 
minus :  it  was  moved  in  arrest  of  judgment ;   became 
that  SO  acres  cannot  pass  by  the  name  of  to  acres,  doi 
plus  site  minus :  and  so  the  plaintiff  had  not  conveyed 
to  him  80  acres,  for   when  ten  acres   are  leased-  to  lam 
sive  plu^  sive  minv^,  these  words  oiight  to  have  a  les- 
sonable  construction  to  pass  a  reasonable  quantity,  eitba 
more  or  lessr  and  not  twenty  or  thirty  acres  more.    Yel- 
verton  agreed  for  the  word  10  acres,  sive  plus  sive  tninuip 
ought  to    be  intended    of  a    reasonable  quantity^,  more 
or  less,  by  a  quarter  of  an  acre,  or  two  or  three  at  most;  but 
if  it  be  3  acres  less  than  10,  the  lessee  must  be  contented 
with  it.     Quod  Fenner  and  Crook  conccsserunU  and  judg- 
ment was  staid. 

But  however  the  rule  may  be  finally  settled,  yet  a  iclte 
knowing  the  true  quantity,  would  not  be  allowed  to  practifi^ 
a  fraud,  by  stating  a  false  quantity,  with  the  addition  of  tlie 
words  "  more  or  less,"  or  the  like  ^/). 

If  an  estate  be  represented  as  containing  a  given  quiD- 
tity,  although  not  professedly  sold  by  the  acre,  the  circum- 
stance that  the  purchaser  was  intimately  acquainted  with  the 
estate,  would  not  necessarily  imply  knowledge  of  its  exact 
contents;  while  a  particular  statement  of  the  quantity  would 
naturally  convey  the  notion  of  actual  admeasurement ;  afld 

(t)  Which  ▼.  Winchester,  1  Ves^  (/)   See   Duke   of   N<?rfolk  f 

and  B.arn.  37^.  Worthy,  1  Cam.  Ca.  337,iiprtr 

(I)  OweD,  133;  tDd  i^e  the  p.  34,  aad  1  Ve8«  and  Bean.  S7^ 
ctsai  €lttd  alMT^ 
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aebn  the  court  would  not  be  warranted  in  inferring  that 
e  purchaser  knew  the  real  quantity  {m}.  For,  if  the  pur- 
ner  did  know  the  real  quantity,  of  course  he  could  not 
tim  any  allowance  for  the  deficiency. 
The  prindple  upon  which  an  abatement  in  these  cases  is 
ide^  iSf  to  place  the  parties  in  the  situation  in  which  they 
Mid  have  stood,  if  there  had  been  no  misrepresentation. 
hmfore  where  a  man  purchased  a  wood,  which  was,  by 
iitake^  represented  to  contain  nearly  26  acres  more  than 
did»  but  the  purchaser  was,  in  the  course  of  the  n^otia  * 
0B|  ftmished  with  the  value  of  the  woods  qiid  wood,  so 
Mithe  obtained  theright  quantity  of  wood  but  not  of  soil,  the 
kstemmt  was  decreed  to  be  only  so  much  as  soil  covered  with 
PQodwould  be  worth,  after  deducting  the  value  of  thewood(7^). 

Where  lands  are  shown  to  a  purchaser  as  part  of  his 
Qjditse^  he  will  be  entitled  to  them,  although  expressly 
aq^ed  in  his  conveyance  by  name,  provided  he  did  not 
amr  them  by  that  name  (o)« 

8oif  a  man  purchase  an  estate  by  a  particular,  and  in  the 
flmnqranoe  part  of  the  land  is  left  out,  equity  will  relieve 
im  (p) ;  but  it  must  be  dear  that  he  did  purchase  by  the  par- 
ieolar,  because  it  is  not  a  writing  within  thestatute  of  frauds; 
Ml  tl^refore,  unless  that  be  the  case,  or  the  agreement 
n  be  otherwise  proved,  the  court  cannot  relieve  {q). 

On  the  other  hand,  the  court  will  equally  relieve  a 
fsiim,  where  more  land  has  passed  than  was  contracted 
v;  although  in  an  early  case  (r)  (I)  this  relief  wa^  de- 

(9)  Winch  t,  Winchester,    1  Cha.  Rep.7. 

k  iadl  BettiD.  375.  (q)  Cass  t.  Waterhoose,  Prtc. 

if)  HUl  ▼.  Bttckley,   17  Vei.  Cha.  29  -,  see  Clinan.  Cooke,  1 

«4394.  Scho.  and  Lef.  22 ;  and  see  cb.  S, 

(•)Ojiwick  ▼.  Brockett,  1  Eq.  supra  i  and  2  Dow.  801. 

St  Abr.  855.  pi.  5.  (r)  Clifford  t.  Laughton,  Toth« 

if)  Free.  Cha.  307,  arguindo  ;  83. 
il  1^  Nelson  T.  Nelion,  Nels. 

(I)  Probably  the  defendant  had  porchased  withamt  aoCioe  from  th» 
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nied;  because  the  defendant  was  a  purdiaser  up 
luaUe  consideration*  But  it  is  now  dear,  that  if  1 
ekpressly  conveyed,  or  pass  by  general  words,  which  i 
mentioned  in  the  particular  by  which  the  purehi 
made,  or  was  not  intended  to  b^  conveyed,  the  pv 
will  be  decreed  to  re-convey  it  {$)• 

And  where  a  purchaser  took  a  ccmveyance  of  ax 
from  his  own  instructions,  he  was  held  not  to  be  enti 
lands  answering  the  general  description  in  the  ad' 
ments  of  sale,  but  which  were  not  included  in  his  < 
ance,  nor  in  a  more  particular  description  from  wh 
prepared  his  instructions  {t). 

To  come  to  a  right  conclusion  on  this  branch  of  oi 
ject,  we  must  be  informed  that  an  acre  does  not 
contain  the  same  superficial  quantity  of  land.  Thi 
acre  at  first  denoted,  not  a  determined  quantity  of  lai 
any  open  ground  or  field.  It  afterwards  signified  a  mc 
portion  of  land,  but  the  quantity  varied,  and  was  no 
until  the  statute  (I)  de  terris  meitsttrcmdis  (a),  acoon 
which  an  acre  contains  160  square  perches ;  so  thai 
acre  is  a  superficies  of  40  perches  long,  and  four  broi 
in  that  proportion,  be  the  length  or  breadth  more  o 
The  length  of  the  perch  was,  previously  to  the  stat 
Edward,  fixed  at  five  jKrAs  and  a  half,  or  sixteen  ftet 
half,  by  the  statute  called  compositio  ulnarum  et 

(j)  Tyler  t.  Berershara,  Finch  (fi)  33  Edw.  I. ;  and  mi 

80,  2  Cha.  Ca.  195 ;  see  Gibson  8,  c.  4«  2  Inst  737 ;  Co.  1 

T.  Smithy  Barnard,  Cha.  Ca.  491.  a ;  Spelm.  Gloss,  v.  ttera,  p 

(<}  CaWerlejrv.  Williams,  1  Ves.  ierroi,  perticUj  pes  forwa 

Jim.  210.  terra.    Cow.  Interp.  ▼•  i 


(I)'It  was  formerly  bolden  not  to  be  a  statute,  but  only  an  ord 
S^^we's  case,  Cro.  Jac,  603 ;  bat  this  hu  since  been  orarbruled. 
Bwitid.  1  Loi4  t*paf  63S. 
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unm{w)^  and  the  act  of  Edward  must  of  ooimse  he  con- 
ttrued  with  reference  to  this  standard.  Lord  Kenyon  seema 
to  have  thought  it  impossible  to  contend,  that  a  custom 
Aoald  prevail  that  a  less  space  of  ground  than  an  acre 
ihoold  be  called  an  acre  {y) ;  but  in  several  places  the  perch 
ii  metsured  with  rods  of  different  lengths,  and  notwith- 
iliading  Lord  Kenyon's  dictum^  consuettido  loci  est  obser- 
Voinda  {z),  so  that  a  greater  or  less  space  of  ground  than  a 
iMate  acre  may,  in  compliance  with  the  custom  of  the  place 
liitae  the  land  lies,  be  called  an  acre.  In  some  places  the 
fenh  is  measured  by  a  rod  of  twenty  four  feet,  in  some  by 
<mc  of  twenty  feet  (a),  and  in  others  by  one  of  sixteen 
feet  (6).  And  we  are  now  to  enquire  in  what  cases  the  cu8> 
torn  of  the  country  in  this  respect  shall  or  shall  not  prevail. 

hi  adversary  writs  the  numl>er  of  acres  are  accounted 
«CQfding  to  the  statute  measure  (^),  but  in  fines,  and 
wmmon  recoveries,  which  are  had  by  agreement  and  consent 
ofpatties,  the  acres  of  land  arc  according  to  the  customary 
ud  usual  measure  of  the  country,  and  not  according  to  the 
«Wate(rf). 

So,  which  is  more  to  our  present  purpose,  where  a  man 
>pw  to  convey  (^),   or   actually  conveys  (J*)  any  given 

(«)See4  In8t274.  (c)  Andrew's  case,  Cro.  Eliz. 

(|)  Noble  T.  Durell,  3  T.  Rep.  476,  cited. 

^1 ;  tad  fee  Hock  in  t.  Cooke,  4  (</)  Sir  John  Rruyo's  cise,  6  Co. 

^•iUiK8145  Master  of  St.  Cross  67,  a.  cited  ;  Waddy  t.  Newton,  8 

^  Urd  Howard  de  Waiden,  6  T.  Mod.  276  ;  see  Floyd  y.  Bethill,  1 

H838.  Rolls  Rep.  420,  pi.  8  ;   and    see 

(>} 6  Rep.  67,  a.  Treswallen  v.  Pcnliules,    2  Rolls 

(•)  CrompL  on  Courts,  222,  Rep.  66 ;  12  Vin.  p.  240« 

^dtesacase  in  the  Exchequer^  (e)  Some  t.  Taylor,  Cro.  £liz« 

^^^  to  bim  by  one  of  the  Ba-  665. 

v^;  tad  also  47  E.  3,  [fo.  18,  a,  (/)  47  E.  3,  18,  a.  pi.  35  }  6 

^  S5.]  ;  and  see  Barksdale  t.  Co.  67,  a.  ;  Morgan  t.  Tedcastle^ 

lbi|u,  4  Mod,  185.  Popb.  55;  Floyd  t.  B^-thill,  1  KolU 

tt)  Co.  Litt  J  b. )  fet  Datt,  c  Rep,  420,  pi.  8 ;  Andrew's  case, 

'n^l,  i$.     '  Cro.  Elis,  476,  cited. 

tS  number 
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number  of  acres  of  land,  which  are  known  by  estimatio] 
or  limits^  there  the  acres  sliall  be  taken  according  to  tl 
estimation  of  the  coimtry  where  the  land  lies,  be  they  mo 
or  less  than  the  measure  limited  by  the  statute ;  for  th< 
pass  as  they  are  there  kno^vTi,  and  not  according  to  tl 
measure  by  statute* 

But  if  a  man  possessed  of  a  close  containing  twent 
acres  of  land  by  estimation,  which  is  not  eighteen,  gnu 
ten  acres  of  the  same  land  to  another,  there  the  grant 
shall  have  ten  acres  according  t6  the  measure  fixed  by  tl 
statute,  because  the  acres  of  such  a  dose  are  not  known  1 
parcels  or  metes,  and  bounds,  and  so  this  case  diffim  be 
the  one  immediately  preceding  it  (g).  And  it  is  said,  tfa 
if  one  sells  land,  and  is  obliged  that  it  contain  tweii 
acres,  the  acres  shall  be  taken  according  to  the  Uw,  and  ii 
according  to  the  custom  of  the  country  {h). 

(g)  Mofguk  T,TedcatU«,  Poph,  (h)  Wing  r,  Etrl«|  Cm  Bii 

55i  J67J 
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CHAPTER  VII. 


BE  TITLE  WHICH  A  PURCHASEE  MAY  REQUIRE. 


•URCHASER  has  a  right  to  require  a  title  commenc- 
Icast  60  years  previously  to  the  time  of  his  pur- 
because  the  statute  of  limitations  {a)  (I)  could  not 
lorter  period  confer  a  title.  In  Paine  v.  Meller 
rd  Eldon  seemed  to  be  of  opinion,  that  an  abstract 
Dg  further  back  than  43  years,  was  a  serious  objec- 
the  title. 

1 60  years  are  not  sometimes  suflScient.  For  instance, 
y  reasonably  be  presumed  from  the  contents  of  the 
,  that  estates  tail  were  subsisting,  the  purchaser  may 
tlie  production  of  the  prior  title,  Tlie  statutes  of 
>ns  cannot  in  such  case  be  relied  on  ;  remainder  men 
iistinct  and  successive  rights,  upon  \vhich  at  least  the 
of  James  can  only  begin  to  operate  as  they  fall  into 
)n.  It  may  be  thought  even  in  the  common  case  of 
laiming  by  descent,  a  reversion  expectant  upon  par- 

Hen.  VIII.  c.  2,  21  Jac.         well  v.  Harris,  1  Taunt.  430. 
Vids  poitj  and  see  Barn-  {b)  6  Ves.  Jun.  349. 


e  courts  however  are  so  anxious  to  protect  a  long  possession, 
aintifT  is  entitled  to  >o  little  favour  as  a  plaintiff  id  a  writ  of 
:  Charlwood  v.  Morgan,  Baylis  t.  Maoningy   1  New.  Rep*  64, 
dment  t.  Jukei,  2  New.  Rep.  429. 

T  4  ticular 
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ticular  estates  created  by  his  ancestor's  will,  that  al  writ 
Hght  will  not  lie  after  60  years  from  his  ancestor's  deaths 
though  the  particular  estates  have  but  reeently  determia* 
But  however  this  may  be^  the  objection  still  remains^  ] 
an  ejectment  may  be  brought  at  any  time  within  SO  yei 
after  the  estate  falls  into  possession. 

So»  if  an  abstract  begin  with  a  conveyance  by  a  peanc 
who  is  stated  to  be  heir  at  law  of  any  person,  the  pnrdum 
may  reqidre  p:ifoof  of  the  ancestor's  intestacy. 

To  pursue  this  point  is,  in  this  place,  impracticable^  t 
numerous  are  the  cases  in  which  counsel  9X6  compelled 
require  the  production  of  the  prior  title^ 

Of  course  a  purchaser  may,  after  notice  of  a  defect 
the  title,  by  his  conduct  wave  the  Objection ;  but  Lord  EUi 
has  determined,  that  where  an  abstract  is  laid  faefiire  con 
sel  who  approves  the  title,  his  approbation  is  not  to  1 
taken  as  against  the  person  consulting  him,  as  a  waver 
all  reasonable  objections.  The  court  cannot  compel  a  Ipii 
fie  performance,  upon  the  ground  of  an  opinion  whidi 
may  think  wrong.  The  purchaser  may  either  take  an  apm 
from  some  otiier  counsel,  or  the  one  first  consulted  mi 
correct  his  error  in  a  further  opinion  (c).  This,  it  may  be  o 
served,  was  always  the  understanding  of  the  professian. 


II.  Under  this  head  we  must  consider  the  much  agitate 
point,  whether  a  purchaser  of  a  leasehold  estate  can  insii 
upon  the  production  of  the  lessor's  title. 

The  general  practice  of  the  profession  is  to  call  for  a 
abstract  of  the  title,  but  a  lessee  is  not  often  able  to  conq^ 
with  the  demand.     At  the  time  the  lease  is  granted^  tb 

(c)  DevereU  t.  Lord  Bolton,  18  Ves.  506^ 

titi 
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title  18  raiely  investigated,  or  even  thought  of;  and  a  lessor 
tsannot  be  advised  voluntarily  to  submit  his  title  to  the 
examination  of  strangers.  As  my  Lord  Eldon  remarked 
(J),  the  Newcastle  case  is  a  good  lesson  upon  this  subject 
of  production^  The  corporation  produced  their  charters  to 
satisfy  curiosity ;  some  persons  got  hold  of  them,  and  the 
oansequence  was*  the  corporation  lost  7>000/.  a  year. 

The  numerous  cases  in  the  books  where  lessees,  and  per** 

■oms  daiming  under  them,  have  been  evicted  on  acc-^^-nt  of 

de&ets  in  the  titles  of  their  lessors,  strongly  evince  the  dan- 

B?B  of  taking  a  lease  without  investigating  the  landlord's 

titla    No  title  can  be  depended  upon,  however  long  the 

estste  may  have  been  in  the  same  fiimily.    There  may  be  a 

defect  in  a  settlement,  or  the  person  in  possession  may  have 

m  jMrtial  estate  only,  with  a  power  of  leasing.  All  the  leasei 

oCthe  Pulteney  estate  were  set  aside  on  account  of  a  power' 

of  leadlQg  not  having  been  duly  pursued;  nor  is  this  the 

^KKvdy  estaste  of  which  the  leases  have  been  vacated.    Besides^ 

^^HAoat  an  abstract  of  the  title,  a  purchaser  cannot  even 

^Motain  that  the  lessor  had  not  mortgaged  the  estate  pre- 

^^(mdy  to  granting  the  lease,  in  which  case  (as  against  the 

^ttor^gagee)  the  lessee,  and  consequently  any  purchaser  from 

■Um,  would  be  a  mere  tenant  at  will  {e)i  and  his  only 

iremedy  would  be  either  to  redeem  the  mortgage,  or  to  bring 

action  on  the  lessor^s  covenant  for  quiet  enjoyment. 

A  lessee  is  a  purchaser  pro  tafUo,  and  it  should  therefoie 
that  he  is  not  only  entitled  to  call  upon  the  lessor  {at 
^^  inspection  of  hia  title,  but  would  not  meet  with  any  £i. 
^<)iir  if  he  neglected  to  do  so ;  for  no  one's  misfortune  is  so 
^Qdi  alighted  by  the  courts  as  his,  who  buys  a  thing  in  the 
^^ty,  and  does  not  look  into  the  title  (/).    In  Keecfa  v« 

(4)  8  Vet.  Jon.  141.  Cro.  Jac.  196 ;  and  L>toey  T.SeU 

^)  Kecch  T.  Hall,  Dough  21.  bji  %  Iiord  Rsjm,  1118. 

\S)  See  Botwd  v«  Vu|^^ 
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Hall  (g)^   Lord  Mansfield  appears  to  have  taken  it   for 
granted,  that  a  lessee  has  a  right  to  examine  the  tit-edeecl^. 
The  case  of  Gwillim  v.  Stone  (A),  seems  to  lean  the  oth.^r 
way,  although  there,  the  plaintiff  seems  to  have  mistake 
his  remedy,  and  the  decision  in  effect  only  was,  that  a  m^u 
entering  under  an  agreement  for  a  lease,  before  the  lease   if 
granted,  cannot  call  upon  the  other  party  to  reimburse  him 
bis  loss  in  case  a  title  cannot  be  made :  although  certaai^y 
Mr.  Justice  Lawrence  appears  to  have  thought,  that  ^^ 
mere  agreement  to  grant  the  lease,  did  not  warrant  an  izbz- 
plied  agreement  to  make  a  good  title,  or  to  deliver  an  mh' 
itract. 

In  a  later  case,  Gibbs  C.  J.  thought  at  nisi  prtus^  tb^* 
the  defendant  was  not  bound  to  deliver  an  abstract  imder  * 
^  bare  agreement  to  grant  a  lease  for  21  years ;  and  Ar- 
Justicc  Heath,  after  instancing  the  case  of  leases  tost 
lives,  granted  some  years  since  in  Devonshire,  by  a  Duchess 
iBolton,  who  was  mere  tenant  for  life,  but  assumed 
have  a  power  of  leasing,  and  received  fines  to  the  amount 
89>000/.,  observed,  that  nevertheless  it  had  never  ]ret 
heard  of,  that  a  tenant  for  life  was  asked  to  show  his  title 
lease.  The  instance  quoted  shows  the  strong  neoetsity  o 
the  title  being  produced ;  and  there  is  no  instance  in  wl 
a  man  acting  under  good  advice,  accepts  a  title  from  a  tenan 
for  life,  without  the  production  of  the  settlement 
which  he  claims.  However  in  this  case,  the  Gmrt 
dered  that  the  cause  originated  in  a  dispute  between 
two  Attomies,  and  the  Judges  expressed  their  desire  not 
decide  the  point,  without  affording  an  opportunity  for 
review  of  their  judgment. 

In  the  last  case  on  this  subject,  where  the  agreement 
Slide  to  take  a  lease  for  21  years  at  rack  rent,  the  late  Mast^^ 

(g)  Doog.  21 1  and  see  Waring        11  Yet,  Jan.  348. 
V.  Mackretb^  For.  Ex.  Repi  129,  (A)  3  Tnuit  433. 

Cf 
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«f  the  Rolls  decided,  that  the  intended  lessor,  who  wii 
plaintifl^  could  not  enforce  a  specific  perfonnance,  without 
producing  the  original  lessor's  title  (i).  But  it  still  remains 
undecided,  whether  a  purchaser  can,  as  plaintiff,  call  for  the 
original  lessor's  title. 

The  argument  generally  urged  against  the  purchasers 
rig^t  to  call  for  the  lessor^s  title  is,  that  a  lessee  is  seldom 
aUe  to  produce  the  title ;  and,  therefore,  on  the  ground  of 
coDvenienoe,  a  purchaser  must  he  presumed  to  know  this 
cueomstance,  and  to  buy,  subject  to  an  implied  condition* 
not  to  call  for  the  freehold  title.  But  the  answer  to  this  is, 
tbat  the  lessor^s  title  is  now  generally  required ;  and  where 
tlie  vendor  cannot  produce  the  title,  it  is  usual  to  state  the 
&ct  in  the  particulars  or  agreement.  Therefore,  where  that 
statement  is  omitted,  it  is  fair  to  presume  that  the  vendor 
^  in  possession  of  the  title.  There  can  be  no  inconvenience 
^  establishing  the  purchaser's  right  to  call  for  the  freehold 
tiib ;  for  the  vendor  has  it  in  his  power  to  prevent  the  claim 
hy  an  express  stipulation. 

Of  course,  if  a  vendor  of  a  leasehold  estate  be  unable 
to  pocure  the  lessor's  title,  equity  cannot  assist  the  pur- 
cbaaer  (k),  unless  he  will  dispense  with  the  production  of 
tbe  title  to  the  freehold. 

The  question  under  consideration  arose  in  a  recent  ease 
is  the  court  of  Chancery,  and  Lord  Eldon  avoided  deciding 
the  abstract  point,  although  he  certainly  appears  to  hav# 
thought  that  the  better  rule  would  be,  that  the  purchaser  is, 
b  ihe  absence  of  an  express  stipulation  to  the  contrary^ 
entitled  to  the  production  of  the  lessor's  title.  He  intimated^ 
however,  that  if  ever  it  should  be  hii  duty  to  decide  a  ques- 
tion 80  important^  he  would  call  in  the  judges  to  his  asnst- 
i&ee. 


(0  FOdss  V.  Hooker,  8  Msr.       26  May,  1818,  MS. 
f21  Lord  Onuliton  ▼.  Dert rril,  {k)  VUk  suprs^  p.  188, 


The 
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The  case  before  Lord  Eldon  has  decided  that  the  veai 
cannot  demand  a  specific  performance  if  the  purchaser  c 
show  that  the  title  to  the  freehold  is  not  good»  or  that  the 
are  any  incumbrances  on  it ;  nor  will  equity  afford  its  i 
against  the  purchaser,  where  the  nature  of  the  leaselu 
title  is  misrepresented.  The  facts  were  these :  the  inten 
was  described  as  50  years,  the  residue  of  a  term  free  fin 
incumbrances,  whereas  it  appeared  that  there  were  only 
years  to  come  of  the  old  lease  granted  by  Sir  Richatd  6r 
venor  in  1722,  and  the  residue  of  the  50  years  was  granl 
by  the  trustees  of  Lord  GrosVenor  in  1791f  as  a  rererak 
ary  term  for  34  years.  It  appeared  that,  in  1785,  the  esfa 
in  question  was  charged  with  jointures,  mortgages,  i 
Lord  Eldon  held,  that  in  these  cases  a  purchaser  should 
least  know  accurately  what  he  is  buying ;  that  in  the  ci 
before  him,  the  title  produced  did  not  correspond  with  it 
contracted  for ;  and  that  there  was  a  wide  difference  betwe 
the  residue  of  a  lease  that  has  existed  for  a  century  wi 
possession  under  it,  and  a  small  residue  of  an  old  term^  a: 
a  reversionary  lease  granted  by  persons  whose  title  firom  t 
furst  lessor  is  not  deduced.  He  also  thought  that  hei^ 
bound  to  look  at  the  incumbrances,  and  therefore  diamiflB 
the  bill,  but  without  costs  {m). 

And,  as  we  have  seen,  in  the  later  case  of  Fildes 
Hooker,  it  was  determined  generally,  that  a  lessee  caim< 
as  plaintiffl  require  a  specific  performance,  without  sha 
ing  a  good  title  to  the  freehold. 

If  a  purchaser  of  a  leasehold  estate  had  notiee,  at  t 
time  he  entered  into  the  contract  for  purchase,  of  the  vt 
diff's  inability  to  produce  the  lessor^s  tide,  he  would  il 
afterwards  be  allowed  to  insist  on  its  productioiL    Wh 

(m)  White  ▼.  Foljambe,  1 1  Ves.  ton,  18  Ves.  Mi ;  and  fss  Bi 
Ian.  887 ;  DnwA r.  hati  Bol-       clifft  r.  WsrrimleB|  IS  Vu,h 
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^ver,  therefore,  a  vendor  of  a  leasehold  estate  has  not  an  ab« 
stract  of  the  lessor's  title,  this  circumstance  should  be  men- 
tioned in  the  particulars  of  sale,  if  sold  by  auction;  or  in  the 
ji^preementy  if  sold  by  private  contract 

fint  a  purchaser  of  an  estate  held  under  a  Bishop's  lease, 

call  for  the  lessor's  title,  (nj 
It  seems  formerly  to  have  been  thought,  that  a  plaintiiF 
an  gectment  for  a  leasdiold  estate^  could  not  recover 
the  original  lease  and  all  the  mesne  assignments  were 
poPOFed;  bnt  this  rule  has  been  relaxed,  and  where  the  pos- 
has  been  uniform,  the  jury  will  be  recommended  to 
any  old  asugnments  which  have  been  lost  (o).' 
cannot,  however,  be  laid  down  as  a  general  rule,  that  a 
pvndiaser  of  a  leasehold  estate  can  safely  accept  the  title 
where  any  of  the  mesne  assignments  have  been  lost,  although 
he  might  be  able  to  recover  in  ejectment  if  he  actually  did 
pQithase.     Every  case  of  this  nature  must  depend  upon  its 
oim  particular  circumstances  (p). 

With  respect  to  the  title  to  renewable  leaseholds,  great 
^xfficidty  constantly  occurs.  All  public  bodies  who  grant 
'^ciiewable  leases,  require  the  old  lease  to  be  given  up  before 
^bey  win  grant  a  new  one ;  and  when  they  once  obtain  pos- 
^^^Am  of  a  surrendered  lease,  they  will  not  part  with  it,  or 
pQonit  a  copy  of  it  to  be  taken.  When  the  lessee  sells,  he 
I^uces  an  abstract  of  the  subsisting  lease  and  subsequent 
^i^trumrats.    Now  this  is  a  title  which  it  is  impossible  to 

^^»     Ladj  Saltoao  v,  Phitips,  ground  rent,  althoogh  be  had  not 

^^<bft  after  T.  T.   iSlS,  cor.  undertaken  to  produce  the  land* 

^^il  Ellenborongh,  where  a  pur-  lord's  title* 

»r  recoTf red  hit  deposit|  be-  (n)  Fane  t«  Spencer,  2  Mer. 


the  teller  claimed  his  lease        430. 
^^^ti«ct  to  Lord  Groivenor*!  in*  (o)  Earl  v.  Baxter,  2  Blackit* 


,  and  had  stated  that        1228  ;  see  11  Ves.  Jon.  iSO. 
^  least  was  only  sulgect  to  the  (p)  rUefOit,  Hilary  t.  Wi 
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accept*  however  willing  the  purchaser  may  be,  and  althotigfl 
he  may  have  waved  calling  for  the  lessor's  title.  Everj 
lease  is  stated  to  be  granted  in  consideration  of  the  sunen^ 
der  of  the  former  lease,  add  by  means  of  this  refeirenoe  ibc 
chain  of  title  is  kept  up.  The  reference  in  the'  last  lease  tc 
the  one  immediately  pre!cedii^,  is  notice  of  it  to  the  pur- 
chaser, and  that  again  is  notice  of  the  one  before  that,  and 
so  on  to  the  first  lease.  And  if  in  any  of  these  leasetf  thi 
lessee  is  described  as  devisee  under  a  will,  or  there  is  aiq 
thing  to  lead  the  mind  to  a  conclusion  that  the  leasee  ii  nol 
absolutely  entitledf  the  purchaser  will  be  liable  to  the  stam 
equity  as  the  lessee  was  subject  to,  although  he,  the  pur 
chaser,  had  no  other  knowledge  of  the  fact,  than  the  mentioi 
in  the  lease  of  the  surrender  of  the  former  lease^  equity  deem* 
ing  that  sufficient  to  lead  him  to  enquire  into  the  title  (^ 
Harsh  as  this  rule  may  seem,  it  is  quite  consistent  with  the 
general  principles  of  equity,  and  is  imperiously  called  for  in 
this  case,  because  public  bodies  generally  renew  vrith  Ac 
person  having  the  legal  estate,  and  seldom  suffer  any  tnurti 
to  appear  on  the  lease,  lest  they  should  be  implicated  in  the 
execution  of  them. 

Although  a  purchaser  buys  with  full  notice  that  a  title 
cannot  be  made  without  the  consent  of  a  third  person,  yet 
it  lies  on  the  seUer  and  not  on  the  purchaser  to  obtain' the  con^ 
sent  It  caimot  be  inferred  that  the  seller  only  agreed  to 
part  with  his  interest  in  the  estate  as  £ur  as  he  was  able  to 
do  so  (r). 


ni.  To  enable  equity  to  enforce  a  specific  performwce 
against  a  purchaser,   the  title  to  the   estate  ought,  like 

(g)  Coppia  t»  Pernyhoagh,    2        249  ;  Mason  ▼•  Corderi  2  Marsb 
Bro.  C.  C.  291  832 -,7  taunt.  9. 

(r)  Uojd  V.  Crifpsy  I  Taut^ 

Ciesar' 
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CflflMtr'swife,  to  be  free  even  from  suspicion  (.y) ;  for  it  woiild 
be  an  extraordinary  proceeding  for  a  court  of  equity  ttf 
oompel  a  purchaser  to  take  an  estate  which  it  cannot  war-* 
lint  to  him  (/).  It  hath,  therefore,  become  a  settled  and 
invariable  rule^  that  a  purchaser  shall  not  be  compelled 
to  accept  a  doubtful  title  {u) ;  neither  will  he  be  forced 
to  take  an  equitable  title,  (co) ;  nor  will  a  case  be  directed 
to  the  judges  as  to  the  titlci  unless  the  piurchaser  be 
wining  that  it  should  (i/);  and  even  if  a  case  should 
be  directed,  and  the  judges  were  to  certify  in  favour  of 
the  tide,  yet  a  specific  performance  would  not  be  decreed 
unlen  the  court  itself  were  satisfied  of  the  equitable  as  weU 
M  the  l^al  title  of  the  vendor  (z).  And  although  the 
judges  certify  in  fiivour  of  the  title,  and  there  is  no  equitable 
oijection  to  it,  yet  if  the  point  of  law  is  very  doubtful,  the 
poichaser  may  require  another  case  to  be  directed,  which  it 
<Mns  wiU  not  be  sent  back  to  the  same  court  {a). 

The  do       i..enerally  turns  upon  a  point  of  law,  but  the  rule 
^Ually  applies  to  other  cases.    Therefore  where  a  testator 
^ho  appeared  to  be  seised  of  the  entirety  of  an  estate,  devised 
'tis  undivided  moiety,  or  half  part  of  it,  and  all  other  his  shares. 
Proportions,  and  interests  if  any  therein ;  and  no  evidence  ap- 
peared that  he  had  not  the  entirety,  and  the  words  were  sufii- 


C#)  See  2  Vc8. 59. 

(f)  Heath  t.  H«atb,  1  Bro.  CX. 

(«)    Marloir  t.  Smith,    2   P. 

^im.  198 ;  Mitchel  r.  Neaie,  2 

^«9.  679  ;  Shapland  r.  Smith,  1 

^iti.  C.  C.  74 ;  Cooper  t.  Dende^ 

*    Bro.  C.  C.  80 ;   1    Ves.  Jan. 

I,  S.  C. :  Crewe  v.  Dicken,  4 

I.  Jan.  97  ;  Rote  ▼.  Callaiid,  5 

V««.  JoD.  186 ;  Roakt  t.  Kidd, 

^^U  647;  Whnte  v.  Hdl,  17 


Vet.  Jqd.  80 ;  Sloper  ▼.  Fish, 
Rolls,  29  July,  1813 ;  2  Ves.  and 
Bea.  145. 

(f  )  Cooper  ▼•  Denne,  uU  sup, ; 
and  see  2  Ves,  Jan.  100;  and 
infra* 

Q/)  Roake  t.  Kid.  ubi  sup. 

(2)  Sheffield  ?.  Lord  Malgra?e, 
2  Ves.  Jun,  526« 

(a)  Trent  T,  HtHDing,  10  Vet, 
Juo.  500, 
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dent,  if  he  had,  to  pass  it;  Lord  Eldon  was  of  opinion  f 
the  title  was  good,  but  he  was  also  of  c^nion  diat  this  y 
not  a  reasonably  dear  marketable  title,  without  that  doub 
to  the  evidence  of  it,  which  must  always  create  difficult] 
parting  witli  it,  and  therefore  he  refused  to  force  the  titb 
a  purchaser  (6). 

So  there  are  many  cases  in  whidi  a  jury  will  ooDecfc 
fact  of  Intimacy  from  circumstances,  in  which  it  ndj 
be  attended  with  so  much  reasonable  doubt,  that  eqo 
would  not  compel  a  purchaser  to  take  it  merdy  bew 
there  was  such  a  verdict  The  court  ought  to  weigh,  li 
ther  the  doubt  is  so  reasonable  and  fiur,  that  the  proper^ 
left  in  his  hands  not  marketable  (c). 

And  where  an  action  is  brought  against  a  purdiaser 
non-performance  of  an  agreement,  a  court  of  law  will  h 
as  anxiously  to  see  that  the  title  is  clear  of  doubt  as  a  con 
of  equity  would.  Therefore  in  a  case  before  Lord  Kenj 
at  nisipritis  {d),  where  an  objection  was  made  to  the  tit 
his  Lordship  said  he  would  not  then  determine  the  poii 
nor  was  it  necessary  to  do  so.  He  thought  it  a  question 
some  nicety ;  but  whether  it  vras  or  not,  he  thought  it  equal 
a  defence  to  the  action.  When  a  man  buys  a  commodii 
he  expects  to  have  a  clear  indisputable  title,  and  not  sud 
one  as  may  be  questionable,  at  least,  in  a  court  of  law  ( 
Np  man  is  obliged  to  buy  a  law*suit;  and  a  verdict  n 
given  for  the  purchaser. 

(fi)  SUpylton  y.  Scott,  16  Yes,  (d)  HarUej  y.  P^ahall,  Pcdk 

Jan.  272 ;  see  1  Yes*  and  Bea.  C.  181 ;  Wilde  t.  Fort,  4  Tk» 

493.  334  ;  led  qn.  whether  at  law  i 

(c)  Per  Lord  Eldon.    See  8  judge  h  not  bonnd  to  decide  t 

Yes.  Jon«  428«  point. 


(I)  This  ej^reasion  teems  to  refer  to  the  question,  whedier  ey vital 
objections  to  a  title  are  a  defence  at  law.    Fide  tufra^  p.  212, 


X  PURCHASER    MAY  REQlflRfi.  283 

In  a  ktc  case  (e)  where  at  law  the  same  argument  was 
urged  on  behalf  of  a  purchaser  who  was  plaintiff,  Lord  C.  J. 
Gibbs  said,  it  was  intimated  that  if  any  doubt  could  be  cast 
on  the  title  of  the  vendor,  the  plaintiff  would  be  entitled  to 
recover  back  his  deposit.  Now  if  he  had  gone  into  a  coiurt 
of  equity,  the  chancellor  would  not  perhaps  have  obliged  an 
'unwilling  purchaser  to  ratify  the  contract.  But  if  he  come 
into  a  court  of  law  to  recover  the  deposit,  on  the  ground  of 
an  insufficient  title,  he  must  abide  by  the  decision  of  that 
court,  and  that  is  the  difficidty  which  the  party  had  brought 
upon  himself  by  coming  into  a  court  of  law. 

In  a  late  case  where  the  estate  was  sold  without  any  notice, 
tliat  it  was  recently  allotted  under  an  inclosure  act,  and  it 
appeared  that  the  commissmiers  had  not  made  their  awards 
and  the  act  contained  no  clause  authorizing  a  sale  before  the 
a^vwd ;  Lord  EUenborough  held,  that  the  purchaser  was 
Warranted  in  refusing  the  title  ( /).  But  if  the  purchaser  is 
at  the  time  of  the  contract  aware  that  the  estate  is  in  a  pro^ 
S>^ve  state  of  inclosure,  and  there  is  no  ground  to  sup- 
pose that  the  commissioners  will  vary  the  allotments,  assura- 
Uig  their  power  to  do  so,  the  purchaser  will  be  compelled  to 
take  the  title  although  the  award  is  not  executed  {g). 

Wh^re  an  act  of  bankruptcy  has  been  committed,  the 
purchaser  cannot  be  compelled  to  take  the  title,  although 
the  vendor  s^vear  that  he  owes  no  debt  upon  which  a  com- 
uusdon  can  issue,  and  the  purchaser  cannot  disprove  the 
statement.  The  ground  of  this  determination  was,  the  im- 
possibility  of  ascertaining  that  there  was  not  such  a  debt  as 
would  support  a  commission  (A).    And  upon  the  same  prin- 

(e)  Romilly  t.  James,  1  Marsh.  S.  C.  17  Yes.  Jun,463,  afiirmed  on 

^*  an  appeal,  by  Lord  Eldon.    The 

(/)Lownde8v.Bra7,Sitt.  after  act  authorized  a  sale  before  the 

'T- Term,  1810.  Cane  T.Baldwin,  award. 

^  SUrk.  65.  (W  Lowe  ?.  Lush,  14  Ves.  Jun. 

(ff)KiBg8ley  T.  Young,  MS.  517. 

U  cipl^ 
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ciple,  8  purchaser  who  has  become  bankrupt  caimot  oomj 
a  conveyance  of  the  estate  to  him;  because  he  caimot  satii 
the  vendor  that  he  will  be  entitled  to  retain  the  purchai 
money  (i). 

.  So,  where  an  estate  is  sold  subject  to  a  rent,  which,  i 
though  not  so  stated,  appears  to  be  only  a  part  of  a  lar; 
rent  charged  on  that  and  other  property,  the  purchaser  w 
not  be  bound  to  take  the  title,  although  for  many  years  t 
apporticmed  rent  has  been  recdved : — an  apportionment 
deed  must  be  shewn^  It  is  the  duty  of  the  vendor  to  give  i 
purchaser  a  complete  formal  disdharge  of  all  the  further  n 
that  the  house  was  ever  Ikble  to.  Although  an  apportio 
ment  may  be  presumed,  yet  as  Mr^  Justice  Chambre  observe 
the  question  here  is  not  what  may  be  presumed,  but  wheth 
a  purchaser  is  compellable  to  accept  a  purchase,  where  1 
title  rests  only  on  presumption,  which  may  be  rebutted  I 
other  evidence.  And  Lord  Chief  Justice  Mansfield  Stt 
that  a  court  of  equity  would  not  decree  a  specific  perfiin: 
ance  in  a  case  like  this,  unless  the  seller  could  procure  t3 
ground-landlord  to  apportion  the  rent,  by  joining  in  i 
assignment  of  the  lease;  in  which  asingnment  the  apipe 
tioned  rent  should  appear  (Ar)» 

So  where  the  estate  agreed  to  be  leased  was  comprised  wit 
others  in  an  original  lease,  under  whieh  the  lessor  had  ad^ 
to  re-enter  for  breach  of  covenants,  so  that  the  under  hflin 
might  be  evicted  without  any  breach  on  his  part,  it  was  K^ 
by  the  present  Vice  Chancellor,  that  he  was  not  bound  to 
accept  the  title  with  an  indemnity.  His  honor  observed, 
that  where  a  party  comes  for  a  specific  performance,  lie  d^ 
sires  the  court  to  give  the  party  the  specific  subject   V<^ 

(0  Franklin  T.  Lord  Brownlow^  (Jc)    Btrnweli  v.   Hani^  ^ 

1 4  Vc«.  Jan.  550.  Taunt.  430, 

liere 
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bcie  he  could  not  secure  the  possession  of  the  subject  upon 
the  terms  agreed  upon.  But  he  offers  an  indemnity.  The 
lessee  might  be  evicted,  and  therefore  it  was  compensation 
and  not  indemnity  that  was  offered.  I  will  give  you  the 
subject  of  the  contract  not  with  a  sure  title,  but  with,  a 
compensation  in  case  of  eviction.  It  was  not  a  case  for 
an  ind^innity,  and  the  court  could  not  compel  a  performance 
ivith  a  compensation  (/). 

In  a  late  case  {m)  upon  a  purchase,  it  was  agreed,  that 
if  there  should  be  found  any  fee  farm  rents,  or  quit  rents, 
diaigeable  on  the  same,  an  allowance  should  be  made  at  the 
tate  of  SO  years  purchase  on  the  amount  thereof.    It  ap- 
popied  that  the  estate,   mth  others  of  great  value,  was 
charged  with  a  perpetual  rent  of  40  marks,  originally  re- 
penred  to  the  crown;  but  a  similar  rent  was  granted  to 
tnisteeSi  in  fee,  in  the  usual  way,  out  of  a  part  of  the  estate 
Jki/i  sold,  of  nearly  10  times  the  annual  value  of  the  rent,  as 
an  indemnity  to  the  other  estates  against  the  rent     It  was 
objected,  that  this  dharge  prevented  the  seller  from  making  a 
gi)od  title.     It  was  argued,  on  the  part  of  the  seller,  that 
ddi  was  the  precise  case  in  which  a  purchaser  would  be  com- 
pdled  to  take  the  title  with  an  indemnity.    Equity  looks 
only  to  the  substantial  execution  of  the  contract ;  and  here 
^  rent  was  not,  in  iubstance,  a  charge  on  the  land.    It 
ins  not  like  the  case  of  a  lease,  where  non-payment  of  the 
leat,  or  non-performance  of  the  covenants,  might  avoid  the 
M^e  of  the  person  who  was  required  to  accept  the  indem- 
nity ;  but  this  was  the  simple  case  of  a  money  payment, 
^rliidi  would,  of  course,  be  accepted  from  the  owner  of  the 
eifaite  exclurively  charged  with  it,  by  way  of  indemnity;  and 
wtidi  estate  would  always  be  liable  to  answer  any  payment 
mide  on  accoimt  of  the  rent  by  the  persons  intended  to  be 
bdemnified  against  it.    The  objection,  if  allowed,  would 

(OHldeiv.  Hooker,  3d  AprU,        (w)  Hays   v.  Bsiley.  Rollf,    10 
1I18,M8,  Aug,  ^813,  MS.  Hdt  infra. 

V  2  affect 
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affect  hslf  the  titles  in  the  kingdom.  It  applies  to 
all  the  estates  which  came  into  the  hands  of  the  Cro 
the  dissolution  of  the  monasteries.  Dickenson  v.  Die 
(n)  was  a  stronger  case ;  for  there  the  purdhaser  wasoon 
to  take  the  title,  although  the  Judge  was  of  opinion, 
in  the  event  the  fund  should  turn  out  deficient  for  pa 
of  the  infants^  legacies,  they  must  stUl  have  recourse 
estate  for  the  deficiency.  The  ground  of  the  decisioi 
have  heevif  that  there  was  no  chance  of  the  fund  provi 
ficient.  Halsey  v.  Grant  (o),  is  a  direct  authority  in 
of  the  seller ;  and  there  the  indenmity  fund  was  not  s 
witlv  reference  to  the  amoiint  of  the  charge  as  the  p 
and  although  Homiblow  v.  Shirley  (p),  was  a  case  c 
pensation,  and  not  of  indemnity,  yet  it  appears  ibm 
*  Alvanley  said,  that  if  such  an  objection  was  to  prevail, 
chaser  of  a  portion  of  a  large  estate  would  alwayi 
liberty  to  get  rid  of  a  contract  (^q).  In  the  present  ca 
purchaser  did  not  object  to  the  estate  being  charged 
fee  farm  rent,  provided  he  was  paid  its  value.  H< 
rent  is  charged  only  in  point  of  form ;  and  therefore 
reqiiire  no  allowance.  On  the  part  of  the  purchaser 
argued,  that  the  clause  relied  upon,  on  the  other  m 
evidence  that  the  purchaser  was  not  to  take  the  esta 
ject  to  any  rent,  unless  it  could  be  sold  to  him ;  ai 
estate  would  always  be  liable  to  the  fee-farm  rent,  m 
standing  the  indemnity.  The  Master  of  the  Rolls 
opinion,  that  the  clause  in  the  agreement  referred  to 
charging  the  estate  sold  only,  and  not  to  a  rent  char, 
and  other  estates ;  and  that  the  Master  was  justified  i 
sidering  the  rent  as  an  objection  to  the  title.  As 
question  of  indemnity,  his  Honour  observed,  that  ] 
and  Grant  was  certainly  a  case  of  indemnity ;  and  ] 

(n)  3  Bro.  CC,  19.  (p)  13  Ves.  Jan.  8. 

(o)  13  Ve»,  Jun.  73.  (y)  13  Vcs,Jun.75. 
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I>1ow  and  Shirley  a  case  of  compensation  ;  but  he  doubted 
whether  the  deed  executed  in  order  to  relieve  the  estate  in 
questiQi!,  could  be  considered  such  an  indemnity  as  a  pur- 
cliaser  ought  to  be  compelled  to  accept,  nor  shoidd  he  decide 
^^hether  in  this  case  any  indemnity  could  or  oi]^ht  to  be 
giyen  by  the  render  against  such  fee^farm  rent.  He  should 
leave  that  to  be  decided  when  the  cause  came  on  to  be  heard 
thereafter. 

In  the  case  of  Fildes  v.  Hooker  (r)  the  present  Vice 
Chancellor  observed,  that  the  utmost  length  of  indemnity 
ivas,  that  if  a  good  title  can  be  made  subject  to  an  incum* 
bonce,  the  purchaser  shall  take  the  title,  with  a  seciuity 
protecting  him  against  the  incumbrance.  He  did  not  know 
tluit  the  G)urt  had  gone  so  far,  and  he  should  not  be  dis- 
poaed  to  follow  such  a  rule,  because  the  purchaser  is  entitled 
to  an  estate  free  from  incumbrance.  It  would  be  difficult  to 
convince  him  that  such  a  rule  was  right 

It  hath  been  before  observed,  that  a  purchaser  will  not 
he  compelled  to  take  an  equitable  title ;  but  this  rule  does 
i^ot  extend  to  estates  sold  before  a  master  under  the  decree 
rf  a  court  of  equity.  For  in  this  case,  although  the  legal 
estate  is  outstanding,  and  cannot  be  immediately  got  in,  yet 
^  the  person  seised  of  the  legal  estate  is  a  party  to  the  suit, 
^  court  will  compel  the  purchaser  to  accept  the  title,  and 
^n  decree  generally  that  the  legal  tenant  shall  convey, 
^d  that  the  purchaser  shall  in  the  mean  time  hold  and 
enjoy. 

And  even  where  the  legal  estate  is  vested  in  an  infant,  the 

Court  will  compel  the  purchaser  to  complete  his  contract  on 

^e  usual  decree,  that  the  infant  shall  convey  when  he  comes 

.^age,  unless  he  then  shews  cause  to  the  contrary ;  and  that 

the  purchaser  shall  in  the  mean  time  hold  and  enjoy. 

Thus  in  a  case  {s)  where,  upon  sale  of  an  estate  before  a 

{r)  3d  April,  18l8^  MS.  (j)  Ch.  MS.  \  ie«  Chandler  ▼.  Beard» 


1   T\»_i-     nt\i\ 
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master,  in  piirsuauce  of  a  decree  under  Lord  Waltham^^* 
will,  the  purchaser  objected  to  the  title,  on  the  ground  o  ^^^ 
the  legal  estate  being  in  an  infant ;  Lord  Ro8$lyn,  iyith$mP^  -^^ 
the  least  hesitation,  compelled  the  purchaser  to  take  the^  -^^ 
title,  making  his  decree  for  the  infant  to  convey  in  the 
form ;  because,  as  the  purchaser  boii^ht  under  the 
he  was  bound  to  accept  such  a  title  as  the  court  could  make^^^e 
him  (t).    And  I  learn  that  in  a  case  of  this  nature, 
Rosslyn  would  not  sanction  an  application  by  the  purchaser^ 
at  his  own  expense,  for  an  act  of  parliament  to  direst  th^^^e 
infiint  of  the  legal  estate. 

But  although  a  purchaser  under  a  defree,  ynJl  be  com—  ^a. 
pelled  to  accept  a  title  of  this  nature,  yet,   if  he  sdl  th^^^^ 

estate,  the  court  will  not  enforce  a  specific  perfi>rmance  agains 1 

the.second  purchaser. 

This  was  also  decided  by  Lord  llosslyn.  The  purdia8e*:3r 
of  Lord  Waltham's  estate  sold  the  estate  to  a  person  wh*^cf 
objected  to  the  title  upon  the  same  ground  as  he  had  o1^^ 
jected  to  it,  and  refused  to  complete  the  contract  TL^^^ 
^t  purchaser  very  confidently  filed  a  bill  for  a  specific 
formance,  but  Lord  Rosslyn  dismissed  it;  because  sue' 
second  purchaser  did  not  buy  under  the  deffee,  and  ther^T 
fore  was  not  compellable  to  accept  an  equitable  title. 

The  reason  why  a  piirchaser  upder  a  decree  is  com] 
to  take  an  equitable  title  seepis  to  be  this,  that  the 
has  bound  the  right  of  the  party  in  whom  the  legal  estat::- 
|s  vested,  and  %vill  not  permit  him  to  take  advantage  of  L 
This,  however,  is  nojt  1;lie  case  where  the  legal  estate  is  in  s 
infant ;  as  it  makes  part  of  the  decree,  that  he  shall  convi 
when  He  comes  of  age,  unless  he  then  shews  cause  to  ti 
contrary. 

(I)  But  note,  a  purehaser  under        v.  Smith,  9  P.  Wms.  198  ;  Sh^^^ 
a  decree  will  not  be  compelled  to        t.  Wright,  3  Vef.  Jan.  22 1  JH^^^' 
take  a  doubtful  titlei  See  Marlow       t.  WcstoD,  Coop,  138. 
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In  &vour  of  the  rule,  by  which  a  purchasev  under  a  decree 

oumpellable  to  take  an  eqidtable  title,  it' may  be  said,  that 

it  fiualitates  sales  under  the  decrees  of  the  court;  but  the  in- 

jYutice  of  it  is  too  glaring.    The  decree  of  a  court  of  equity 

m  personam,  and  not  like  a  judgment  at  law,  in  rem ; 

ii  it  is  possible  that  the  court  may  never  be  able  to  com- 

pd  the  fexBon  seised  of  the  legal  estate  to  convey  it  to  the 

puidiaser* 

Allliough  an  estate  is  not  sold  under  a  decree,  and  the 

legal  estate  appears  to  be  outstanding,  and  cannot  be  got 

in,  yet,  if  the  (circumstances  of  the  case  are  such  as  would 

induce  a  court  of  law,  under  those  grounds  upon  which  pre- 

jmmptions  are  in  general  raised,  to  presume  a  reconveyance, 

the  purchaser  will  be  compelled  to  take  the  title  (u).    Re- 

ccnreyanoes  have  been  fiiequently  presumed  upon  trials  at 

law  in  favour  of  justice;  but  this  doctrine  was  never  applied 

to  a  contract  between  a  vendor  and  purchaser,  until  the  late 

cne  of  Hillary  v.  Waller ;  which  certainly  has  not  met  with 

^  approbation  of  the  Bar.    The  decision  has  occasioned 

Ottunderable  difficulties  in  practice.    As  no  man  can  say 

^i^liae  exactly  the  line  is  to  be  drawn,  at  what  period  the 

ptesunption  is  taarise,  and  what  circumstances  are  sufficient 

^  lebdt  it ;  each  party  puts  his  own  construction  on  almost 

^iHaj  case  which  arises.    This,  of  course,  leads  to  endless 

^iacussion  and   expense,  and  the  very  parties  in  whose 

^Voor  the  doctrine  was  introduced,  idtimately  feel  how 

^iidi  it  would  have  been  to  their  int^est,  that  the  general 

^tde  of  the  profession  had  not  been  relaxed.    This  rule  was, 

tliat  a  vendor  was  bound  to  get  in  all  outstanding  legal 

<v)  HiUary  ▼•  Waller,  12  Vet.  who  claims  the  benefit  of  the  pre. 

'tiv.  239 ;  bat  see  Reene  ▼•  Dear*  sumption,  is  not  sufficient  of  itself 

4«^,S  East,  248  ;  Doe  v.  Bright.  to  raise  it ;  and  see  Barnwf  ]|  r. 

^ea,  10  East,  583,  ivhich  shew  Harris,  1  Taunts  430;  Doe  t.  CaU 

^^^   the   circumstance   of   the  vertj  5  Taunt,  170. 
Suitable  estate  being  in  the  person 

V  4  estate^^ 
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estates^  which  were  not  barred  by  the  statutes  of  limitatip 
The  certainty  of  the  rule  amply  compensated  for  any  in 
vidiul  hardship  lyh^ch  it  might  sometimes  occasion. 


We  have  seen^  that  a  purchaser  cannot  be  compelled 
take  a  doubtful  title;  but,  nevertheless,  he  will  not  be  p 
mitted  to  object  to  a  title  on  accoimt  of  ft  bare  poenbilit 
because  a  court  of  equity,  in  carrying  agreements  into  es 
cution,  governs  itself  by  a  moral  certainty ;  it  being  imp 
fiible,  in  the  nature  of  things,  there  ^hpuld  be  a  matkenD 
tical  certainty  of  a  good  title. 

Therefore  suffgestions  of  old  intails,  or  doubts  what  : 
sue  persons  have  left,  whether  more  or  fewer,  ar^  ner 
aUowed  to  be  objections  of  such  force  as  to  overturn  a  til 
to  an  estate  (zo). 

So  where  (a?),  upon  a  purchase,  it  appeared  that  the  ests 
had  been  originally  granted  by  the  crown,  in  which  gra 
there  was  a  reservation  of  tin,  lead,  ^d  all  royal  mines,  wil 
put  a  right  of  entry ;  yet,  as  there  had  been  no  search  vm 
lor  royal  mines  for  111  years,  and,  upon  examination,  t 
probability  was  great  there  werie  no  such  mines,  and  t 
crown,  for  want  of  a  right  qf  entry,  could  not  gr^t^ 
licence  to  any  person  to  enter  ajid  work  tliem.  Lord  I^ 
wicke  decreed  a  specific  performancj^. 

Again,  in  $  recent  ca^e  {y),  where  a  man  articled  finr  t 
purchase  of  an  estate,  with  sopfie  valuable  mines,  and  wo% 
not  complete  his  contr^pt  because  the  mines  were  undefl 

common,  wherein  others  had  a  right  of  common,  and  oc 

•        .      '        ,- 

(^w)  See  2   Atk.  20,  per  Lord  19  ;  see  Seamen  y.  Vnwdi^jr, 

Hardwicke  ;  and  see  Lord  Bray-  Ves.  Jun.  390. 

brokev.  inskip,  8  Ve«.  Jun.  417.  (y)    Anon.   Clian.    7tli    Srj 

Pyker/Silveiter,  12Ves.Jun.126.  1803,  MS. 


;  (x)  Lyddal  ?.  Weston,  2  Atk, 


sequent! 


A  FtntCHASER  MAY  REQUIRE.  297 

fiequendy  he  would  be  subject  to  actions  for  sinking  shafts 
to  work  the  mines ;  Lord  Eldon,  after  shewing  the  impro- 
baViIity  of  any  obstruction  from  the  commoners,  said,  that 
in  case  sach  an  action  were  brought,  he  should  think  a  far- 
thing quite  damages  enough ;  and  therefore  decreed  a  per- 
formance in  specie. 

This  case,  like  the  last,  must  be  considered  to  have 
turned  on  the  improbability  of  the  purchaser  being  dis- 
turbed ;  otherwise  it  seems  to  have  gone  to  the  utmost  verge 
of  the  law ;  for  although  such  trifling  damages  could  only  be 
Tccorered,  yet  that  would  not  be  groimd  for  a  nonsuit,  as 
wag  decided  in  the  late  case  of  Pindar  v.  Wadsworth  (z). 
niie  estate,  therefore,  would  subject  the  purchaser  to  litiga- 
taon,  whenever  malice  or  caprice  might  induce  any  of  the 
commoners  to  commence  actions  against  him. 

jSo  a  mere  STispicion  of  fraud,  which  cannot  he  made  out, 

^  not  enable  a  purchaser  to  reject  the  title.     This  was 

^kdded  by  Lord  Eldon  in  a  case  where,  under  an  exclusive 

power  of  appointment,  a  father  appointed  to  one  son  in  fee ; 

and  then  the  father  and  his  wife  and  the  son  joined  in  con- 

Tcying  to  a  purchaser,  and  the  money  was  expressed  to  be 

pwd  to  them  all.    The  title  was  objected  to  on  the  ground 

^  an  opinion,  by  ivhich  it  appeared,  that  the  father  first 

.^Id  the  estate,  and  then  the  appointment  was  de^lsed  to 

^^e  a  title,  and  the  purchase  deed  recited  that  the  con- 

^^^  was  made  with  the  father  and  son.   And  it  was  insisted, 

^t  if  the  fether  derived  any  benefit  from  the  agreement, 

^  even  made  a  previous  stipulation^  that  his  son  should  join 

'^m  in  a  sale,  which  there  appeared  the  strongest  reason  to 

^Pp:ebend«  it  woidd  have  been  a  fradulent  execution.     But 

^rd  £ldon  overruled  the  objection,  as  it  did  not  appear 

^hat  the  estate  sold  for  less  than  its  value,  or  that  the  son 

E^  less  than  the  value  of  his  reversionary  interest,  but 

(«)  S  Easf,  154. 
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merely  that  he,  as  the  owner  of  the  reversion,  acceded  to  thi 
purchase  (a). 

But  if  any  person  has  a  daim  upon  the  estate  which  h 
may  enforce,  a  purchaser  cannot  be  compelled  to  take  tb^^EK 
estate,  however  improbable  it  may  be  that  the  right  will 
exercised.    Thus  in  the  case  of  Drewe  v.  Corp  (&),  the 
dor  was  entitled  to  an  absolute  term  of  4000  yean  in  th»^^e 
estate,  and  also  to  a  mortgage  of  the  reversion  in  fee»  WhieE^^ 
was  forfeited,  but  not  foreclosed.    It  was  decided,  that  tb^ 
purchaser  who  had  contracted  for  a  fee,  was  not  bound 
take  the  term  of  years.    Nor  was  he  compelled  to  take  ^t» — if 
title  on  the  groimd  of  the  vendor  having  a  forfeited  nunrr — t- 
gage  in  fee  of  the  reversion,  although  it  was  evidently  highKIIIy 
improbable  that  any  one  would  ever  willingly  redeem  a  fi 
feited  mortgage  of  a  dry  reversion  expectant  upon  an 
lute  term  of  4000  years. 

So  in  a  late  oase  (c),  where  in  1704  the  estate  was  » — M 
^with  a  reservation  of  salt-works,  &c.  with  a  right  of  eni 
and  the  estate  w«i  sold  in  1761,  and  no  notice  taken  of 
leservation^  and  the  right  had  never  bepn  exercised : 
Master  iof  the  Ro]]s  w;as  of  (pinion  that  ncm-user  did  not      in 
this  case  raise  the  inference,  that  the  right,  was  abandon^^i 
and  consequently  t^e  purdiaser  lyas  entitled  to  take  the  c^b- 
jection,  and  his  honour  jdistinguished  this  from  the  cascs^  of 
Lyddal  v.  Weston  {d)\  fivst,  l^ecause  it  was  not  alledged  thstt 
there  was  no  probability  of  mines,  it  was  rather  admitt^ 
that  there  were :  seconclly,  hare  was  the  reservation  o^ « 
right  of  entry  upon  the .  wapt  of  which  Lord  Haidwiele 
laid  stress  in  that  case.    \n  the  pase  before  his  honour,  the 
purchaser  (diose  to  consider  this  not  as  an  objection  to  ibe      f 
title,  but  as  a  ground  for  compensfitioni  and  it  was  decreed 
accordingly. 

(a)  M'Queen  t.  Farquhsr,  1 1  {h)  Vide  supra,  p.  253. 

Vef.  Jul.  467 ;  ue  pasty  ch.  17 ;  (c)  Seaman  t.  Vaifdrey,  16  Ve»-       pi 

and  see  Bamwell  t.  Harris,  1  Jan.  390. 

Taunt.  430.  («0  Supra,  p,  296, 
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aa  abstract  iie^ns  with  a  recovery  to  bar  an  intail» 
in  practice  to  call  for  the  deed  creating  the  intail^ 
0  see  that  the  estate  tail  and  remainders  over,  if 
eflfectually  barred  (I).  But  if  the  deed  is  lost» 
sion  has  gone  with  the  estates  created  by  the  re* 
"  a  considerable  length  of  tune,  and  the  presiunp- 
kvour  of  the  recovery  havmg  been  duly  suffered, 
iser  will  be  compelled  to  take  the  title,  although 
ts  of  the  deed  creating  the  intail  do  not  actually 

a  vendor  is  tenant  in  tail,  with  reversion  to  him- 
and  the  reversion  has  vested  in  different  persons, 
recovery  is  genially  required  by  a  purchaser ;  be* 

bars  the  remainda:,  while  a  fine  lets  it  into  pos- 
d  tiiereby  subject  the  whole  &e  to  any  incum- 
$h  before  affected  the  reversion  only.  But  unless 
nhrance  ap^ar,  or  the  title  to  the  reversion  is  not 
uced,  the  court  will  not  compel  a  vendor  to  suffer 
91JI  account  of  th^  mere  probability  of  the  rever* 
f  b^n  incumbered. 

a  late  c^  (/),  upon  an  exception  to  the  master's 
&vour  of  the  title,  the  objection  to  the  title  was, 
E3iisabeth  Bak^  ought  to  join  in  a  recovery ;  the 
derived  from  Jphn  Paipe,  whq^  in  1693,  limited 
to  the  use  of  himself  for  life ;  reminder,  subject 

Baker  v.  SeweJI,  Ch.  (/  )  SperUng  t.  Treror,  7  Veg. 

'91*  MS.  Appendix,        Jan.  497. 


lakes  it  advisable  in  deeds  to  make  a  tenant  to  the  precipe, 
yxues  of  fineS|  to  recite  so  much  of  the  ii|stnHnent  nnder 
laot  in  tail  claims,  as  wlU  manifest  hit  pow^r  of  barring  the 
d  remainders  over. 
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to  a  term,  to  uses  which  never  arose ;  remainder,  to  1 
daughters  in  tail;  remainder  to  himself  in  fee.  Unc 
these  limitations  Elizabeth,  an  only  daughter,  bees 
seised  in  tail,  with  the  immediate  reversion  to  her  &tb 
who  made  a  will,  not  executed  so  as  to  pass  real  ests 
whereby  he  devised  all  his  estate  to  his  second  wife.  Up 
his  death  Elizabeth  his  daughter  entered,  and  levied  a  fi 
She  had  issue  a  daughter,  Elizabeth,  who  married  WiDii 
Baker.  They  had  issue  one  daughter,  Elizabeth  Bak 
From  her  the  estate  was  purchased  under  a  decree^  and 
mesne  purchases  became  vested  in  the  plaintiff.  The  defi 
dant,  the  purchaser  suggested,  that  the  ultimate  remaini 
in  fee  might  have  been  by  deed  or  will  disposed  of  by  Jo 
Paine,  or  by  any  other  person  to  whom  it  might  have  % 
scended ;  and  if  the  same  should  have  been  so  disposed 
it  could  then  be  barred  only  by  Elizabeth  Baker.  T 
Lord  Chancellor  held  a  recovery  not  necessary. 

It  will  occur  to  the  learned  reader,  that,  notwithstandii 
the  defendant's  suggestion,  it  was  highly  improbable  th 
the  reversion  was  disposed  of  by  John  Paine  in  his  Ii£ 
time,  such  an  interest  not  being  marketable ;  and  as  he  di 
vised  all  his  estate  by  his  will,  there  was  no  ground  to  pn 
sume  that  he  made  another  will.  Upon  his  death,  then 
fore,  the  reversion  descended  to  his  daughter,  who  by  k 
fine  reduced  it  into  possession,  and  consequently  no  incoffi 
brance  could  afterwards  be  created  upon  it,  as  a  revenia: 
distinct  from  the  particular  estate. 

At  this  day  it  frequently  happens,  that  in  deeds  securiii; 
debts  on  real  estate,  the  estate  is  authorised  to  be  sold  vntb 
out  the  assent  of  the  owner,  in  case  default  is  made  in  pa$ 
ment  of  the  money  on  the  day  named.  Such  a  security  5 
so  far  a  mortagage,  that  the  owner  may  at  any  time  before 
ssje  require  a  reconveyance  upon  paying  the  money  due ;  so 
in  consequence  of  the  old  rule,  that  once  a  mortgage  alw»2 
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a  mortgage,  the  owner  is  in  these  cases  usually  required  to 
join  in  the  conveyance,  which  he  is  mostly  unwilling  to  do ; 
lis  olgect  being  to  prevent  a  sale.  But  it  has  been  decided 
by  Lord  Eldon,  that  the  objection  cannot  be  sustained,  and 
diii  decision  was  made  in  a  case  where  the  deed  was  in  form 
a  Rgular  mortgage  with  a  power  of  sale,  and  the  mortgagor 
in  his  answer  stated  that  he  actually  resisted  the  sale  as 
luinng  been  made  without  his  consent  and  at  an  undervalue 
ig).  This  has  been  followed  in  many  later  cases,  and  is  now 
an  established  rule  (h). 


It  is  dear  that  a  woman  is  barred  of  her  dower  both  at 
law  and  in  equity,  by  a  legal  term  created  previously  to  her 
ri{^t  of  dower  attaching  on  the  estate,  of  which  an  assign- 
ment has  been  obtained  by  a  purchaser  to  attend  the  inheri- 
fence  (i).  For  although  she  can  recover  her  dower  at  law^ 
it  will  be  with  a  cesset  executio  during  the  term,  and  equity 
^  not  remove  the  bar.  But  notwithstanding  that  a  pur- 
diaser  can  obtain  an  assignment  of  an  outstanding  term, 
^hich  will  bar  the  vendor^s  wife  of  her  dower,  a  fine  is  always 
fiequired  firom  the  vendor  and  his  wife  at  his  expense. 

Upon  the  authority  of  the  anonymous  case  before  Lord 
fildon,  before  cited  (Ar),  it  perhaps  might  be  doubted,  whe- 
ther a  court  of  equity  would  not  enforce  a  purchaser  to  ac- 
cept the  title  without  a  fine.  It  must  at  the  same  time  be 
observed,  that  in  that  case  the  vendor  could  not  make  the 
Htle  perfect;  whereas  in  the  case  under  consideration  a  ven- 

(f  )  Clay  T.  Sharpe  and  others.  46,  which  was  takea  from  a  hasty 

Ch.Micb.  Term.  1802.  Lib.  Reg.  note  on  a  brief,  is  not,  when  at. 

A  1802.  fo.  66.  Appendix,  No.  14.  teotifely  considered,  an  anthority 

(4)  Baker  t.  Dibbin,  Dibbin  r.  the  other  waj. 

^•ker.  Each.  April  20, 18 12,  MS.  (»)  Vide  infra,  cK  9. 

^rder  v.  Morgan,  18  Ves.  344.  {k)  Supfa^  p.  296. 
*^ou  Slabback  v.  Leatt,  Coop. 

dor 
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dor  can  lemore  every  di£Bculty  at  a  trifling  expense;  wbiczii 
ditumstance  would  oertainly  have  great  weight  with  a 
of  equity.    In  a  late  case,  however,  Lord  Eldon  put 
very  point*    He  said,  that  if  a  husband  entered  into  a 
tract  to  sell  an  estate,  not  contracting  for  more  than  to  niiMfo 
a  good  title ;  no  specialty  about  dower ;  but  the  masteMr*^ 
report  was  in  favour  of  the  title,  on  the  ground  that  a  tacrmn 
was  outstanding  which  might  be  assigned;  the  court  vam^^Md 
make  the  'purchaser  take  the  title,  as  the  trustees  f^iff:Mt 
convey  (/).    This  was  only  an  obiter  dictum,  and  with  «ill . 
the  respect  due  to  the  judge  from  whom  it  fell,  is  open    'tM 
much  observation.    In  the  first  place  it  assumes  what  &as 
never  been  decided,  that  equity  would  compel  trustees  oP   a 
term  with  notice  of  the  wife's  right,  to  assign  the  term  to  a 
purchaser,  so  as  to  exclude  the  title  of  dower.     The 
would  probably  feel  great  reluctance  in  making  sudi  a 
sioin.    It  is  one  thing  to  say,  that  when  a  purchaser  baso1>' 
tained  an  assignment  of  a  term,  he  may  avail  himself  of  it 
as  a  protection  against  the  wife's  dower,  *^  because  m^ 
the  general  practice  and  opinion  of  conveyancer;''  {m)  \ 
another,  for  equity  to  say  that,  as  a  discreet  extfdse  of  its 
jurisdiction,  it  will  compel  trustees  to  ass^  the  term  to  ^ 
purchaser,  in  order  to  exclude  the  widow.    In  MaundreH 
v«  Maundrell,  the  Master  of  the  Rolls  forcibly  obMrved^ 
that  a  purcjiaser,  merely  as  such,  has  no  equity  w]u|tqoeV)^^ 
against  the  widow,  claiming  by  title  prior  to^  and  both  1^^ 
gaily  and  equitably  as  good  as  his.  The  tenn^  if  it  eontinuu 
outstanding,  is  as  much  attendant  in  equity  upon  dower, 
the  remaining  interest  in  the  inheritance;  and  iheiefo*^ 
ought  not  to  be  set  up  by  the  latter  against  the  Conner  (f^y 
But  admitting  that  equity  would  compel  trustees  to  nstig^ 
the  term,  yet  two  weighty  reasons  present  themselves  why^  ^ 

(0  See  10  Ves.  Jun.  261 ,  862  (n)  See    Vet.  Jon.  579* 

{m)  Vide  infra,  Ch.  9 
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)mrehaser  should  not  be  compelled  to  rely  on  the  term.  The 
one,  that  he  would  be  at  the  expense  of  keeping  the  term 
on  foot ;  the  other,  that  if  a  writ  of  dower  should  be  brought 
9gumt  hiin,  and  the  term  were  even  to  protect  him  against 
the  widow's  claim,  yet  he  must  pay  the  costs  of  the  action, 
&e.  These  are  the  reasons  why  a  fine  is  in  practice  insisted 
tapon. 

The  wife  of  a  trustee  in  fee,  or  of  a  mortgagee  in  fee  of 
ft  forfeited  mortgage,  is  at  law  entitled  to  dower ;  but  a  fine 
Ss  on  that  account  never  required  by  a  purchaser ;  because, 
if  the  wife  of  a  trustee  or  a  mortgagee  were  to  be  so  ill  ad« 
Viaed  as  to  prosecute  her  legal  claim,  equity  would,  at  this 
day,. undoubtedly  saddle  her  with  all  the  costs  (o). 

But  where  the  wife  of  a  vendor  has  only  an  equitable 
jointure,  some  gentlemen  require  a  fine ;  this  practice  is, 
lumever,  discountenanced  by  the  majority  of  the  profession ; 
tad  if  a  woman  equitably  barred  of  her  dower,  should  bring 
ft  writ  of  clower,  it  seems  clear  that  equity  would  protect  the 
purchaser,  and  condemn  the  widow  in  costs. 

But  it  is  objected  by  the  advocates  for  a  fine,  that  if  the 

ftmd  upon  which  the  equitable  jointure  is  cliarged,  should 

^  evicted  from  the  jointress,  she  could  then  claim  her  dower 

.^t  of  any  real  estate  of  which  she  would  otherwise  have 

l^een  dowable.    And  this  objection  seems  equally  to  apply 

.to  a  1^^  jointure.    For  it  is  by  the  statute  of  uses  (p),  by 

/^Iddi  jointures  are  made  bars  to  dower,  declared,  that  if 

tay  woman  be  lawfidly  evicted  from  her  jointure,  or  any 

pvt  thereof,  without  any  fraud  or  covin,  then  she  shall  be 

endowed  of  as  much  of  the  residue  of  her  husband's  tene- 

Vients  or  hereiditainents  whereof  she  was  before  dowable,  as 

the  same  lands  and  tenements  so  evicted  shall  amount  to. 

(o)  See  Noel  t.  JeTon ;  Berant  See  Genroyes's  case.  Mo.  717.  pi. 
^%  Pope,  2  Freem,  43,  71.  1002 ;  and  see  4  Co.  3  b.  4  Bro. 

(p)  27  Heu.  WUh  Q.  10.  s.  7.        C.  C.  506,  a. 
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When  the  first  edition  of  this  work  was  published  tk 
author  was  not  aware  of  any  case  in  which  this  doctrme  winb 
expressly  established,  but  he  stated,  that  no  reason  tfppMied 
why  a  jointress  evicted  of  her  jointure  should  not  reoover 
her  dower  out  of  lands  sold  by  her  husband,  of  which  she 
would  have  been  dowable  at  common  law ;  and  that  if  so, 
although  the  wife  of  a  vendor  had  a  legal  jointure,  a  par- 
chaser  ought  to  insist  on  a  fine,  unless  he  was  satisfied  tbt 
the  title  to  the  jointure  lands  was  good.     He  remaxkei 
however,  that  this  was  never  attended  to  in  practice,  andthit 
he  never  heard  that  the  objection  was  taken,  which  made  him 
apprehensive  he  had  fallen  into  an  error.    The  point  eooU 
not,  he  thought,  so  long  have  escaped  notice.    But  he  o» 
eluded  that,  whether  a  jointress,  evicted  firom  a  l^al  jcmi- 
ture,  could  claim  her  dower  out  of  ^nds  sold  by  her  hus- 
band, of  which  she  was  dowable  at  common  law,  or  whether 
she  was  entitled  to  no  relief  against  a  purchaser,  it  seemed 
clear,  that,  unless  in  the  case  of  a  legal  jointiure  a  purditfet 
could  call  for  the  title  to  the  jointure  lands,  or  require  a 
fine,  he  could  not  do  so  in  the  case  of  an  eqiutable  jointure^ 
where  the  wife  was  adult  at  the  time  of  the  marriage ;  fiff 
there  could  be  no  doubt  but  that  equity  would  act  in  sbict 
analogy  to  l^al  jointures. 

Since  the  publication  of  the  first  edition,  the  author  htf 
m^et  with  Maunsfield's  case,  which  was  adjudged  in  the  S8th 
of  Eliz.  {q).  There  a  jointure  was  conveyed  to  the  wife 
before  the  coverture,  and  during  the  coverture  the  hushaad 
purchased  other  lands,  and  aliened  them  ag^dn,  and  died: 
the  land  which  the  wife  had  in  jointure  was  evicted,  ^ 
the  wife  had  dower  of  the  lands  which  were  purchased,  as^ 

(f)  Harg.  D,  8  to  Co«  Litt.  33,  Sir  Edward  Coke's  Commeotary* 

8,  stated  from  a  MS*  commentary  See  Simpson  t«  Gatterid^i    ^ 

oo  Litt.  supposed   to  haje  been  Madd.609* 
written  before  the  publication  of 
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diened  by  the  husband  at  the  time  when  she  Was  barred  of 
ha  action  of  dower.  This  case  expressly  decided  the  poitft 
he&xe  discussed,  as  to  a  l^al  jointure ;  and  equity  must,  in 
this  respect,  follow  the  law.  The  author's  present  impres- 
tkm  therefore  is,  that  where  an  estate  would  be  subject  to  the 
dower  of  the  vendor's  wife,  if  she  were  not  barred  by  a  join^ 
tun^  whether  legal  at  equitable,  the  vendor  must  either  pro- 
eurehis  wife  to  levy  a  fine  of  the  e^ate  at  his  own  expense, 
or  must  produce  a  satisfactory  title  to  the  jointure  lands. 
Aad  this  is  no  more  than  is  constantly  required  where  an 
estate  has  beoi  taken  in  exchange.  The  vendor  is  com- 
pdled  to  produce  the  title  not  only  to  the  estate  sold,  but 
tbo  to  the  estate  given  by  him  in  exchange.  The  same 
pnadple  applies  to  the  case  under  consideration. 


Equity  appears  to  consider  any  provision,  however  inade- 
quate or  precarious  it  may  be,  which  an  adult,  previously  to 
Biimage^  accepts  in  lieu  of  dower,  a  good  equitable  jointure 
(f):  and  will  in  some  cases  even  imply  an  intention  to  bar 
the  wife  of  her  dower;  thus  where  a  provision  was  made  for  the 
fivdihood  and  maintenance  of  the  wife  after  her  husband's 
death,  although  it  was  not  expressed  to  be  in  bar  of  dower, 
yrt  it  was  holden  to  be  a  bar  in  equity,  on  the  implied  inten- 
tun  of  the  parties  {s). 


(r)  Jordan  t.  Safage,  Bac.  Abr. 
'ihtaK,  (B)  5.  Charles  v.  An- 
'liwi,  9  Mod.  152 ;  Williams  r. 
Qtojr,  3  Vea.  Jun,  545, 4  Bro.  C 
^  513«  This  was  admitted  by  the 
^^Bttuel  for  the  appellants  in 
^7  T.  Dmrj  ;  see  5  Bro.  P, 
C58!. 

(*)  Vizard  t,  Longdale,  3  Alk. 
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8,  cited;  reported,  2  Kel.Cha.Ca. 
17  nora.  Vizod  t.  Londen;  see  2 
Com.  Dig,  148  ;  EstconrC  v.  Est. 
court,  1  Cox,  20 ;  see  Tinnj  v. 
Tinny,  3  Atk.  8  3  Conch  t.  Stat, 
ton,  4  Ves.  Jun.  391 ;  and  Garth- 
shore  V.  Chalie,  10  Ve*.  JaD.20  ; 
see  Sugd.  Q.  (7)  to  Qiib.  on  UseS;^ 
p.  332. 

But 
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But  in  a  case  where  a  leasehold  estate  was  settled  .be£ 
marriage  upon  the  intended  wife  **  in  lecompencey  and  1 
of  dower,  and  fcnr  a  provision  for  her^''  and  the  husband  fa 
no  real  estate,  it  was  held  that  the  wife's  right  to  thirds  v 
not  barred  {t).  For,  as  the  decUred  object  was  to  bar  1 
of  dower,  no  implication  could  be  admitted,  that  she  waa 
be  barred  of  thirds  also ;  the  direction  that  the  settlemc 
was  for  a  provision  for  her,  only  expressed  the  effisct  of  t 
settlement,  and  could  not  be  deemed  evidence  of  an  inte 
tion  to  bar  her  of  a  right  which  was  not  named. 

So,  as  infants  are  within  the  statute  of  Henry  VIIL  (« 
and  may  be  barred  of  dower  at  law,  they  may  in  like  nuB 
ner  be  barred  by  an  equitable  jointure  (x). 

But  an  equitable  provision  in  bar  of  dower  will  not  Ub 
an  infant,  unless  it  be  as  certain  a  provision  as  her  dove 
Therefore  a  settlement  of  an  estate  upon  an  in&nt  for  fifi 
aflcr  the  death  of  her  husband  and  any  third  penon^  vi 
not  be  a  good  bar,  as  the  stranger  may  survive  the  wife  (jf 
So  a  pronsion  that  the  personal  estate  shall  go  accoiding  i 
the  custom  of  London,  in  bar  of  dower,  or  any  provinon  < 
that  natiure,  will  not  be  deemed  an  equitable  bar  of  dower  1 
an  infant,  on  account  of  the  uncertainty  and  precarioone 
of  the  provision  {z). 

Supposing  an  equitable  jointure  to  be  merely  charged  < 
stock  vested  in  trustees,  and  the  wife  to  have  been  mami 
under  age^  there  seems  reason  to  contend,  that  if  theJiiA 
should  be  wasted  by  the  trustees^  equity  would  not  reitn 


(/)  Creswell  ?.  Bjron,  3  Bro.  (x)  See  the  cases,  air/#|  b«( 

C.  C.  362 ;  see  Fickerioj;  t.  I^rd  (^)  Caruthers  t.  Carathen 

Stamford,  3  Ves.  Jun.  332.  Bro.  C.  C  500. 

(«)Drur7Y.  Drorj,  or,Earlof  (t)    Smith  t.  Smith,   5  1 

Bucks  V.  Drary,  5  Bro.  P.  C.570,  Jun.  1 89. 
4  Bro.  C.C.50fl,  d.;  Wilmot,  177, 
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fte  wife  from  proceeding  for  her  dower ;  and  in  that  case  a 
paAwkr  would  certainly  be  entitled  to  a  fine  (I). 

h,  Caruthers  v.  Caruthers  (a).  Lord  Alvanley,  then  Mas* 
tor  of  the  Rolls,  addressing  himself  to  what  was  and  what 
mn  not  an  equitable  bar  of  dower  to  an  infant,  put  the  case 
sf  a  charge  in  bar  of  dower  made  upon  an  estate  with  a  bad 

m 

titfe)  and  held  that  it  would  be  no  bar.  Therefore,  whatever 
opnion  may  be  entertained  on  the  general  question,  a  pur- 
dmer  must  be  satisfied  of  the  title  to  the  lands  upon  whidi 
the  equitable  jointure  of  vifeme  cOvert  married  under  age 
b  diaiged.  And  where  the  settlement  rests  in  covenant, 
the  purchaser  should  not  complete  his  contract  until  the 
covenant  be  actually  performed ;  for  an  alienation  by  the 
hmiband  of  the  fund  out  of  which  the  jointure  is  to  arise, 
irillbe  deemed  an  eviction  of  the  fund,  and  consequently 
the  wife  will  be  let  in  for  her  dower  (6). 

It  appears  from  some  manuscript  opinions,  that  Mr. 
Feirae  frequently  advised  a  purchaser  to  take  a  fine  from 
a  vendor  and  his  wife,  although  she  was  legally  barred  of  her 
Amer  by  settlement.  To  use  his  own  words  in  an  opinion : 
*  It  may  not  be  improper  to  have  a  fine  from  Mr.  H.  and 
Ui  wife,  notwithstanding  she  is  barred  of  dower  by  settle- 
i&ent  I  frequently  advise  such  a  step  to  preserve  the  pur- 
diaiff  at  any  time  from  the  difficulty  of  proving,  or  coming 
tt  ludi  settlement ;  but  ^  the  fitie  is  not  necessary,  it  must 
tf  course  be  at  the  purchaser's  own  expense,  if  he  chooses  to 
We  it.^ 

(a)  4  Bro.  C.  C  500 ;  tee  5  Vt;s.  {b)  Drury  t.  Drury,  4  Bro.  C.  C. 
^•a.  192.  506,  n, 

(I)  Thie  poiot  does  not  appear  to  be  decided  either  bj  Drary  t. 
^^h  or  Williams  t.  Chitly. 

X  2  In 
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In  the  ease  of  Pope  v.  Simpson  (c).  Lord  Rosilya  appea 
to  have  held,  that  persons  purchasing  from  the  assignees 
a  bankrupt,  have  no  right  to  es:pect  more,  than  that. the  asd 
nees  should  deliver  over  such  title  as  the  bankrupt  had.  Tl 
decision,  however,  was  opposed  by  prior  cases  (d^  and  1 
general  ndes  of  equity ;  and  in  a  late  case  Lord  Eldon  ^ 
pressly  denied  the  doctrine  advanced  by  Lord  Rosslyn  0 
and  the  Master  of  the  Rolls  has  since  actually  decided,  t] 
assignees  stand  in  the  situation  of  ordinary  vendoiy  (/*)• 

Formerly,  where  a  vendor  claimed  under  a  modem  w: 
by  which  the  heir  at  law  was  disinherited,  it  waa  usual 
require  the  will  to  be  proved  in  equity  against  the  heir  i 
law  (^) ;  but  this  practice  is  now  almost  wholly  discontinued 
In  the  case  of  Colton  v.  Wilson  (/i),  the  purchaser  was  h 
the  first  instance  discharged  from  his  purchase,  on  account  o 
the  will  not  being  proved  against  the  heir  at  law ;  but  oa  • 
rehearing  he  was  compelled  to  take  the  title*  This  deeM 
however,  was  made  on  the  particular  circumstances  of  ik 
case,  and  the  point  waa  by  no  means  settled.  In  Bdlamy  v 
Li versidge  (i),  the  title  received  the  master's  approbatioft 
although  the  will  was  not  proved  against  the  heir  at  law; 
and  upon  exceptions  to  his  report  on  that  account  coming  qd 
Lord  Kenyon,  then  Master  of  the  Rolls^  over-ruled  thenu 

It  is  not  unusual  to  require  the  heir  at  law  to  join  in  tfM 
conversance^  if  his  concurrence  can  be  easily  obtained ;  sue 


(c)  S  Vei.  Jan.  145. 

(<f)  Spurrier  t.  Hancock,  4  Ves. 
Jun.  667  3  and  tee  Orlebar  v.  Flet- 
cher, 1  P.  Wnif.  737. 

{€)  White  T.  Foljambe,  11  Ves, 
Jun.  337;   and  lee  18  Ves.  512. 

(/)  McDonald  v.  Hatiton,   12 
Ves.  Jan,277. 

(^)  See  Fearnt^fi  Posthnma,  234 ; 


see  Harrison  v«  Coppard,  SCoi 

318,  at  to  the  cnitodyoTtlM 

will, 

(A)  3  P.  Wms.  190. 
(i)  Chan.  1  Jone^  1786,  US. 
and  tee  Wakeoian  t.  DocheiiC 
Rutland,  B  Ves.  Jan.  SSS.  8ftra 
P.  C.  145;  WoMe Smith T.lfife 
bard,  2  Dick.  780. 
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^rbere  he  i«  a  party  to  a  conveyance  in  any  other  character, 
lie  18  inrariably  made  a  conveying  party,  in  his  character  of 
lieirat  law;  although,  in  strictness,  this  could  not  be  insisted 
upon* 

If  it  should  even  be  thought  that  a  modem  will  must  be 
pmed  against  the  heir  at  law,  yet  it  seems  dear  that  equity 
would  not  compel  the  vendor,  at  the  suit  of  the  purchaser, 
to  prove  the  will  per  testes.  The  objection,  therefore, 
under  any  construction,  could  only  be  set  up  by  a  purchaser 
BBt  defence  to  a  specific  performance* 


IV.  There  is  a  serious  objection  frequently  taken  to  titles, 
whidi  it  may  not  be  improper  to  consider  in  this  place. 

The  objection  to  which  I  allude  is,  that  an  equitable  re- 

^vcsry  is  roid  where  the  equitable  tenant  to  the  precipe  has 

tile  kgai  estate.     In  support  of  this  objection,  it  is  urged, 

that  where  the  legal  freehold  is  limited  to  one  for  life,  nith 

^  eqiiitable  remainder  to  the  heirs  of  his  body,  the  estates 

Cannot  coalesce  so  as  to  make  the  parent  tenant  in  tail,  not- 

^thstanding  that  he  has  the  beneficial^  and  consequently  the 

Equitable  estate  for  life;  and  therefore^  upon  the  same  prin- 

^1e^  the  I^al  tenant  for  life  cannot  be  considered  as  msed 

^  an  equitable  estate,  distinct  from  his  legal  estate,  so  as  to  ' 

support  the  recovery  as  a  good  equitable  recovery^ 

In  answer  to  this  argument,  it  may  be  said,  that  the  rea- 
son why  the  equitable  remainder  to  the  heirs  of  the  body 
ciimot  coalesce  with  the  legal  estate  for  life  is,  that  tlie  rule 
in  Shelly's  case  requires  both  estates  to  be  legal.  This  is  an 
onperative  rule  of  law,  which  courts  of  equity  can  no  more 
depart  from  than  they  can  alter  the  rules  of  descent.  Equity, 
however,  fi^Uows  the  law ;  and  therefore,  if  both  estates  are 
suitable,  they  will  unite  in  the  same  manner  as  if  they  were 
%al  estates.    But  as  Mr.  Feame,  with  his  usual  ability, 

X  3  observes, 
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obseiVes,  vibea  both  the  estates  are  not  legale  the  applicatu 
of  a  legcU  construction^  or  operation  of  a  rule  qflawt  ivhic*^ 
must  equally  affi^  both,  seems  to  be  excluded  by  one  of  H^rnkt 
objects  of  that  construction  not  being  a  subject  of  kgezad 
cognizance.     So  when  both  are  ^lot  equitabk  estfttes^  Uut-Si 
ccffnbination  seems  to  be  out  of  the  reach  of  an  fquUab  ^ 
construction  to  which  one  of  the  estates  is  not  adapted  {k)   ^ 
Now  this  difficulty  does  not  occur  in  the  prindpfd  ca^sc. 
The  equitable  estate  tail  has  no  existence  in  contemplatLmi 
of  law,  but  depends  wholly  on  the  rules  of  equity  for   ^(^ 
tfupport.    And  therefore  there  is  no  rule  of  law  which  saj^ 
that  the  recovery  shall  be  void«    Equity^  with  respect  tq 
equitable  recoveries,  adheres  as  nearly  as  may  be  to  the  moda 
of  barring  intails  prescribed  by  the  law.     In  this  instance 
the  analogy  is  strictly  preserved,  for  the  tenant  to  the  pre-: 
cipe  has  the  equitable  estate  of  fireehold.    And  if  a  court 
of  equity  were  to  hold  a  recovery  bad,  on  the  ground  d  tli^ 
eqiutable  tenant  to  the  precipe  having  the  hgtH  efrtat^  i^ 
would  only  make  another  deed  necessary.  The  tenant  fcsr  lii^ 
would  convey  to  a  third  person  in  trust  for  himself,  bcfoce  b^ 
inade  a  tenant  to  the  precipe^  and  by  this  simple  expedies^t 
yanquish  the  objection. 

In  a  manuscript  opinion,  ^vcn  by  Mr.  Fearne^  on  tbi^ 
point,  in  which  he  held  the  recovery  to  be  good,  although  U^^ 
equitable  tenant  to  the  p?^ectpe  had  the  legal  estate^  he  fir^ 
adverts  to  the  analogy  preser\'cd  between  legal  and  equitable 
recoveries,  and  then  proceeds  thus :   *^  The  principle  applied 
with  no  less  force,  where  we  suppose  the  tenant  for  life  to  he 
pf  the  legal  estate,  for  his  own  hen^.    For  theii  tbc 
equitable  interest  is  involved  in  the  legal ;  and  of  coitf^ 
quence  all  that  is  required  by  the  said  rule  of  analogy  is  hd 
in  his  concurrence,  viz.  the  concurrence  of  the  person  en- 
titled to  the  beneficial  interest  or  pernancy  qftheprt^ 

(k)  Cont.  Remainders,  p.  78^  5(h  fdit.  I 

'       •  of     i 
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<rf  the  immediate  estate  of  freeholci    If  the  cencurropce  of 

a  pamm  entitled  to  the  mere  beneficial  interest  of  fi:eehold 

^wrill  answer  the  rule  of  analogy  to  the  lequisita  extent  fcM: 

baaning  eqtUtable  estates  taU  and  remainders,  can  there  be 

Sr    doobt  in  regard  to  the  competency  of  the  person  entitled 

TM^M  merely  to  that  degree  of  interest^  bnt  to  a  comprehend^ 

i^^g  greater  estate,  adequate  even  to  the  purpose  of  barring 

l^Sgal  estates  and  remainders  ?    The  analogy  supposes  that 

^L   reooTery  by  an  eqmtable  tenant  in  tail  will  bar  the  eqult- 

^kUe  estate  tail  and  remainders,  and  revemc^  even  where,  if 

tJx  estate  tail  and  remainders  had  been  legal,  such  recovery 

xtMudd  not  have  barred  them  for  want  of  a  legal  tenant  to 

^lie precipe;  because  that  analogy  in  the  one  case  substitutes 

sua  tquUMe  tenant  in  the  place  of  a  legal  .one  in  the  other. 

"Now,  can  the  same  rule  of  analogy  ever  deny  to  a  recovery 

"tyy  a  tenant  in  tail  of  an  equitable  estate  the  same  effect  in 

iMKmig  his  estate  tail  and  the  subsequent  equitable  remain*' 

cUaand  reversion,  as  it  would  have  had  if  all  those  estates 

hoi  been  legale    Such  a  doctrine  would  be  outrunning  the 

walogy^  and  the  very  ground  for  its  adoption,  in  disabling 

^hoK  very  persons  from  barring  equitable  estates  tail  and  ro 

iQaiiidesrs^  who  might  have  barr^  them  if  they  had  been 

2qpi4  instead  of  equitable.    This  would  scarcely  be  recon* 

ciktble  with  the  well-known  maxim  of  ^'  eguitas  sequitur 

If  the  objection  cannot  be  supported  upon  principle,  much 
Icn  can  it  be  sustained  upon  authority*  On  the  one  hand, 
itiiu  never  been  said  that  such  a  reeovery  \»  vo\A^  except  in 
tbe  case  of  Shapland  v.  Smith  (/),  where  Lord  Thurlpw  is 
i&ide  to  say,  that  Christopher  had  only  an  equitable  estate 
fiir  fife,  and  the  subsequent  estate  being  executed,  lie  had  an 
Mutable  estate  for  life,  and  a  legal  remainder  in  tail, 
which  could  not  unite ;  and  of  course,  there  could  not  be  a 

(/)  1  Bro.  C,  €•  78. 

X4  good 
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good  ten&nt  to  the  precipe^  and  the  recovery  saflEeTi 
void ;  it  heing  necessary^  in  order  to  make  a  good  ta 
the  precipe^  that  there  should  he  a  1^^  eatate  for  lifl 
a  legal  reversion  in  taiU  or  an  equitahle  estate  for  lii 
an  equitahle  reversion  in  tail.  Upon  the  latter  iffrttii 
Feame,  in  the  opinion  before  referred  to,  observes^  1 
could  not  hesitate  in  imputing  it  to  the  same  inaoea 
misapprehension  of  the  reporter  to  which  other  unir 
able  positions  in  the  same  case  must,  as  he  cwoei^i 
ascribed.  That  case  came  before  the  court  in  eonsequi 
his  opinion,  taken  by  the  intended  purchaser,  in  ivli 
had  objected  to  the  title  on  the  ground  of  Shapland% 
only  an  equitable  estate  for  life,  and  the  limitation 
heirs  of  his  body  operating  as  a  contingent  legal  rem 
to  such  heirs;  the  equitable  and  legal  estates  being  inc 
of  that  union  which  was  requisite  to  vest  the  latter 
in  him,  or  give  him  an  estate  tail  of  any  kind.  Bann 
inclinedagainsttheobjection;  butona  rehcaringLiOrdTl 
admitted  it,  and  the  insufficiency  of  the  recovery  depem 
he  (Mr.  F.)  understood,  not  on  the  want  of  a  good  ten 
the  precipe,  but  the  want  of  an  estate  tail  in  iSbij 
And  the  report  accordingly  in  the  maigin  states,  that 
not  an  estate  tail  in  C.  S,  though  the  report  itself  mal 
chancellor  speak  of  it  as  a  legal  remainder  in  tail » 
^Ir.  Fearne  conclude^  by  saying,  that  **  therefore  he 
lay  no  sort  of  stress  on  any  vague  expressions  in  sud 
portr  And  indeed  it  seems  clear,  that  the  ground  ol 
Thurlow*8  judgment  was,  the  impossibility  of  the  i 
uniting,  the  one  being  equitable,  and  the  other  legal 
that  his  observations  on  legal  and  equitable  reooveri 
misstated  in  the  report.  A  slight  emendation  will 
the  sentence,  which  refers  to  this  doctrine,  correct  ] 
he  read  thus :  ''  It  being  necessary,  in  order  to  make . 
tenant  to  the  precipe,  that  there  should  be  a  legal  esb 
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life,  "where  there  is  [instead  of  with]  a  legal  reirersion  in 
tail ;  or  an  equitable  estate  for  life,  where  there  is  [instead 
of  with]  an  equitable  reversion  in  tail."  And  this  sentence, 
u  corrected,  by  no  means  implies  that  a  legal  tenant  for  life, 
6r  his  own  benefit,  has  not  an  equitable  estate  for  life,  suf- 
fident  to  support  an  equitable  recovery. 

If  then  we  remove  this  dictum  of  Lord  Thiurlow,  as  it 
stands  in  the  rq)ort,  there  is  no  atUhority  in  the  books  in 
support  of  the  objection.  But,  on  the  other  hand,  we  have 
Lord  Alvanley's  authority,  that  where  the  equitable  tenant 
for  life  has  also  the  l^al  estate  for  life,  that  is  no  objection 
to  the  recovery.  And  this  observation,  was  not  lightly  made^ 
for  his  Lordship  repeated  it  in  the  course  of  his  judgment 
(m).  And  indeed  the  very  point  appears  to  have  been  de* 
cided  in  the  16th  year  of  Charles  II.  in  a  case  where  a  man 
^nM  legsl  tenant  for  life  by  conveyance ;  and  afterwards  the 
i^^Tersioner  and  ancestor  covenanted,  in  consideration  of  blood, 
to  settle  the  estate  on  him  in  tail ;  so  that  in  equity  he  had 
a  trust  in  tail  in  the  estate.  And  the  court  confirmed  a  re- 
covery suffered  by  him,  although  at  the  time  of  suffering  it 
he  was  but  tenant  for  life  in  law ;  and  this  ahhaugh  it  teas 
^^^feded  that  he  ought  first  to  have  exhibited  his  hill,  and 
hxoe  had  his  f  state  decreed  to  him  in  tail  according  to  the 
Articles  (n), 

But»  even  admitting  this  objection,  it  cannot  be  extended 
to  a  ease  where  the  equitable  tenant  for  life,  who  makes  the 
"tenant  to  the  precipe,  is  legal  tenant  in  fee.  The  estates  are 
perfectly  distinct.  He  is  not  legal  and  equitable  tenant  for 
life,  but  tenant  in  fee  of  the  l^al  estate,  and  tenant  for  life 
of  the  equitable  interest  (o). 


(M)Phillpt  V.  Prjdget^  3  Vet.        180;   1  Cha.  Ca.  49, 
Jin.  126,  128,  (o)  Marwood  ?.  Turnrr,  3  T. 

•  Oi^Goodrickr.Browo,  2Freein,         VV'mi,  171. 

V.    It 
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V.  It  80  often  becomei  necessary  to  consider  in  what 
an  uninterrupted  possession  creates  a  title,  that  the  introdni 
tion  of  a  few  general  observations  on  the  operation  of 
statutes  of  limitations,  may  not  be  deemed  impertinent  (I). 

I.  Thcn^  the  statutes  of  limitations  operate  by  way        of 
bar  to  the  remedy y  and  not,  like  the  statute  of  fines, 
bar  to  the  right  (p).  Therefore,  although  a  person  is 
of  one  remedy,  yet  he  may  pursue  any  other  remedy  whi^^ch 
may  afterwards  accrue  to  him.    Thus,  where  a  tenant  in  t^wl 
discontinued  for  three  lives,  and  the  issue  in  tail  was  bau^  ^ 


(p )  See  Beckford  t.  Wade,  17  Vcs.  Jon.  87. 


(I)  By  the  21  Jac.  I.  c.  16,  8. 1,  %  it  was  enacted  that  all  writt  o(n>r- 
medon  in  descender,  foroiedon  in  remainder,  and  formedon  in  reverter  of 
any  manors,  lands,  tenements,  or  other  hereditaments  whatsocveri  at  ^nj 
time  ht'reat'ter,  to  be  sued  or  brought  by  occasion  or  means  of  anytitl^  or 
canse  hereafter  happening,  shall  be  sued  and  taken  within  20  y^t^rs  iBt^st 
after  the  title  and  eause  of  action  first  descended  or  fallen,  and  at  no  tim^ 
after  the  said  twenty  years }  and  that  no  person  or  persons  shall,  at  stnj 
time  herenfter,  make  any  entry  into  any  lands,  tenements,  or  beiedit*** 
meats,  but  within  twenty  years  neat  after  his  or  their,  right  or  title 
which  shall  hereafter  first  descend  or  accrue  to  the  same  ;  and  in  defavl' 
thereof,  such  person  so  not  entering^  and  their  heirs,  shall  be  utterly  ^^* 
eluded  and  disabled  from  such  entry  after  to  be  made,  any  former  law  <^' 
statute  to  the  contrary  not with>tanding.  Provided  nevertheless,  that  >' 
any  person  or  persons,  that  is,  or  shall  be  entitled  to  such  writ  or  writ^  ^ 
or  that  hath  or  shall  have  such  right  or  title  of  entry,  be,  or  shall  be^-  ^ 
the  time  of  the  sakl  right  or  title,  first  descended,  accrued,  come  or  falki^  -* 
withiu  the  age  of  one  and  twenty  years,  feme  coverts,  non  compos  meo 
tis,  imprisoned  or  beyond  the  seas,  that  then  such,  person  and  penoar 
and  his  and  their  heir  and  heirs,  shall  or  may,  notwithstanding  the  m 
twenty  years  be  expired,  bring  his  action,  or  make  his  entry^  as  heiai|b 
have  done  before  this  act,  so  as  such  person  and  persons,  or  his  or  tbri^ 
heir  and  heirs,  shall  within  ten  years  next  after  his  and  their  full 
discoverture,  coming  of  sound  mind,  enlargement  out  of  prison,  or  oomin, 
into-this  realm,  or  death,  take  benefit  of,  and  sue  forth  the  aamej  and 
no  time  after  the  said  ten  years. 
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I  fixrmedon  by  the  21  Jac.  I.  (q)\  afterwards  by  the 
I  of  the  three  tenants  for  Ufe^  a  right  of  entry  accrued 
!  itsuc^  whp  entered,  and  his  entry  was  held  lawfiil  (r). 
It  has  frequently  been  thought  that  tibie  rights  of  in- 
femes  cwertSs  person/s;  in  prison,  and  beyond  sea,  are 
by  the  act  of  32  Hen^  VIII.  {s)\  but  on  examination 
L  appear,  that  the  sayings  extended  only  to  persons  who 
ted  under  any  of  those  disabilities  at  the  time  the  sta- 
t)as  made  it)  (I). 

The  saving  clause  in  the  act  of  James  (II)  only  ex- 
to  the  persons  on  whom  th^  right  Jirst  descends ;  and 
for^  when  the  time  o^ce  begins  to  run,  nothing  can  stop 
So  that  on  the  death  of  a  })er$on  in  whose  life  the 
bit  began  to  run,  his  heir  must  enter  within  the  resi- 
f  the  ten  years,  althiDugfa  he  laboured  under  a  disability 
3  death  pf  his  ancestor. 

the  late  case  of  Cotterell  v.  Dutton  (a?),  a  tenant  in 
ied,  leaving  the  issue  in  jbail  a  feme  covert ;  who  died 
r  epverture  and  left  issue  two  sons  both  infants,  the 
;  attained  twenty-one  and  died  without  issue,  leaving 
p^Aer  under  age^  lyhp  did  not  sue  forth  his  writ  of 
idon  within  ten  years  after  he  attained  21^  and  more  than 
y  years  had  elapsed  after  the  right  had  first  descended. 

Cb.  16.  (/)  See  Bro,  Reading,  p.  60. 

Hont  T.  Boome,  Lotw.  781;  (u)  Doe  t.  Jonet,  4  Term 

L.  422  ;  Com.  124 ;  1  ISro.  P.        Rep.  300.  Cotterell  t.  Datton,  4 

Taont826. 
Oh.  2.  {x)  4  Tauot.  826. 


In  even  the  last  edition  of  Bacon*t  abridgement^  it  is  stated  gene. 

that  the  act  of  32  Hen.  VIII.  hath  the  usaal  saving  for  infants 

coverts,  persons  in  prison^  and  beyond  the  ses. 
)  IMe^  Dublin,  or  any  other  place  in  Ireland,  is  a  placs  within 
leaning  of  the  saying  of  the  rights  of  persons  beyond  (he  seaa.  Anon. 
>w.  90. 

It 


316  OF  THE  TITLE  WHICH 

It  was  held  that  he  was  hanred  by  the  statute.    The  jrmin^  J 
of  this  decision  was,  that  the  time  began  to  run  against 
eldest  son  when  he  attained  twenty-one,  and  no  sul 
disability  could  stop  it ;  therefore  he  and  his  heirs  had  on' 
ten  years  from  his  attainment  of  twenty-one.    *! 
overruled  a  notion  which  had  been  entertained  by  some,  th. 
issue  in  tail  have  distinct  and  successive  rights  under 
statute,  and  were  not  to  be  barred  like  the  h^rs  of 
simple  estates.    This,  however,  was  decided  otherwise.    K 
Justice  Heath  said  that  there  was  no  such  diflferenoe  betw< 
the  issue  in  tail  and  other  heirs,  as  was  supposed :  formed.^ 
in  the  descender  was  expressly  mentioned  in  the  first 
of  the  statute. 

In  the  case  of  a  fine,  it  was  formerly  thought,  that  if  a 
son  died  under  a  disability,  his  heir  was  excepted  out  of 
statute  of  fines,  by  the  proviso  (y) ;  although  the  eoni 
has  been  determined  by  a  modem  case  {z)^    In  the  statute  of 
James,  the  legislature  being  aware  of  this  point,  expressly 
.  provided  for  the  death  of  the  person  to  whom  l3tiejir$t  rigpfat 
should  descend ;  and,  therefore,  where  a  person,  to  whazn 
the  right  first  descended,  dies  under  a  disability,  his  hesr 
must  enter  within  ten  years  after  his  death  (a). 

In  the  case  of  Doe  v.  Jesson  (6),  the  person  upon  wbor:*^ 
the  right  first  descended  was  presumed  to  have  died  in  178^^ 
vender  a  disability^  leaving  his  heir  also  under  a  disabifit^^* 
The  disability  ceased  in  1792,  but  the  ejectment  was  ao-^  ^ 
brought  till  1804;  more  than  twenty  years  had  elapsed  m 
the  death  of  the  person  last  seised,  and  more  than 
years  had  elapsed  after  the  cesser  of  the  disability  of 
plaintiff;  and  the  court  determined  that  the  ejectment 

(y)  See  Cruise  on  Finet,  258,  (a)  See  Jenkins,  4  Cent.  pi.  SfT   I 

tnd  the  cases  there  cited.  Doe  ▼.  Jfsson,  6  East^  80. 

{%)  Dilloo  Y  Leoian,  2  H.  BlacJc.  (h)  6  East,  80. 

584. 
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out  of  time.    Lord  Ellenborough  held  that  the  person 
Chrough  whom  the  lessor  of  the  plaintiff  claimed,  heing 
uiider  a  disability  at  his  father's  death,  when  his  title  first 
aocsrued,  and  dying  under  that  disability,  the  proviso  in  the 
8e€»nd  clause  of  the  statute,  (where  resort  is  to  be  had  to  it  to 
^^t^nA  the  period  for  making  an  entry  beyond  the  twenty 
yean)  required  the  lessor  of  the  plaintiff,  as  heir  to  her  brother, 
to   make  her  entry  within  ten  years  qfier  his  death.    The 
^word  death  in  that  clause  must  mean  and  refer  to  the  death 
^f^ihepersofi  to  whom  tlie  right  first  accrued^  and  whose 
lieir  the  claimant  is,  and  the  statute  meant  that  the  heir  of 
every  person,  to  which  person  a  right  of  entry  had  accrued 
during  the  period  of  disability,  and  who  died  under  sudi 
disalnlity,  (notwithstanding  the  twenty  years  from  the  first 
^^ccTuing  of  the  title  to  th^  ancestor  should  have  before  ex- 
pired).   Mr.  Justice  Lawrence  also  gave  his  opinion  that  the 
ten  years  to  the  heir  run  from  tlie  death  of  the  party  dying 
^ttider  the  disability. 

It  will  appear  that  it  was  not  necessary  for  the  court  to 

decide  from  what  period  the  ten  years  should  run ;  for  more 

^han  ten  years  had  elapsed  from  the  time  the  heir  who 

Wooght  the  ejectment  attained  twenty-one,  when  her  disabi- 

^ty  ceased.    In  the  late  case  of  Cotterell  v.  Dutton  (c), 

wbtte  this  doctrine  was  stated,  the  court  was  of  opinion  that 

^ht  heir  has  ten  years  afler  the  disability  ceases,  not  from 

^e  death  of  the  ancestor  who  died  imder  a  disability. 

**  The  ten  years  do  not  run  at  all  while  there  is  a  continu- 

ttee  of  disabilities."    This  certainly  appears  to  be  the  true 

^oattniction  of  the  statute,  and  it  is  the  construction  which 

htt  invariably  been  adopted  in  practice. 

It  seems  that  where  no  account  can  be  given  of  a  person 
^thin  the  exceptions  in  the  act,  he  will  be  presumed  to  be 
^«ad  at  the  expmttion  of  seven  years  from  the  last  account 
tfhim(d). 

(c)  4  Tsaat.  826.  (d)  Doe  v.  Jeisoo,  ubi  sup. 
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Tbe  diMbility  of  one  coparcener  vdll  not  preserve 
title  of  the  other,  who  must  enter  within  twenty  years 
the  title  accrues,  although  during  the  whole  time  her 
ceher  laboured  under  a  disability  (e)« 

4.  It  is  generally  conceived,  that  a  possession  for  6b  y 
creates  a  good  title  against    all  the  world.    Thus  Jucl^ 
Jenkins  (f)  lays  it  down,  without  qualification,  *^  iha'fc 
peaceable  ptesession  for  60  years  makes  a  right ;  for  SI  Jm< 
I.  ch.  16,  takes  away  the  entry  and  assise ;  82  Hen.  VII] 
takes  away  the  writ  of  right  and  the  formedon.*^    So  IMTi 
Justice  Blackstone  says  (g)^  that  the  possession  of  lands  ia 
fee  simple  and  uninterruptedly  for  60  years,  is  at  present  a 
sufficient  title  against  all  the  world,  and  cannot  be  impeached 
by  any  dormant  claim  whatsoever."    This,  however,  Miv 
Christian  remarks,  in  a  note  to  the  above  passage,  is  ftr  fion 
being  universally  true;  for  an  uninterrupted  possession  fir 
60  years  will  not  create  a  title,  where  the  claimant  qr  de- 
mandant had  no  right  to  enter  within  that  time;  as  where 
an  estate  in  tail,  for  life,  or  for  years,  continues  above  60 
years,  still  the  reversioner  may  enter  and  recover  the  Cftate^ 

Perhaps  this  remark  is.  not  sufficiently  pointed*  Black- 
stone  certainly  did  not  mean,  that  the  lawful  po6sein<v&» 
during  60  years,  of  a  tenant  in  tail,  for  life,  or  fin*  yeaA 
would  operate  as  a  bar  to  the  reversioner's  title,  bat  b^ 
alluded  to  a  clear  adverse  possession  for  60  years* 

However,  even  in  this  light,  his  position  admits  of  ex* 
ceptions.  It  is  possible  that  an  estate  may  be  enjoyed  lil- 
versely  for  hundreds  of  years,  and  may  at  last  be  xe- 
covered  by  a  remainder-man.  For  instance,  suppose  A 
estate  to  be  limited  to  one  in  tail,  with  remidnder  over  to 
another  in  fee,  and  the  tenant  in  tail  to  be  barred  of  1^ 
remedy  by  the  statutes  of  limitations,  it  is  evident,  th*** 

(t)  Iloe  T.  Rowlston,  2  Taunt        (/)  I  Cent.  pK  49. 

44U  ig)  3  Canim«  196, 

P 
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hiB  estate  subsists,  the  remainder-mafCs  right  of  entry 
eannot  take  place  until  the  failure  of  issue  of  the  tenant  in 
tail,  which  may  not  happen  for  an  immense  number  of  years. 

This  doctrine  is  illustrated  by  the  great  case  of  Taylor  v. 
Horde  (A),  where  an  estate  was  settled  on  several  persons 
snoeessively  in  tail ;  remainder  to  A  in  fee ;  and  one  of  the 
remainder-men  in  tail,  being  out  of  possession,  brought  an 
e|eetanent»  which  was  held  to  be  barred  by  tike  statute  of 
Hmitations.  Afterwards  all  the  tenants  in  tail  died  without 
inue^  and  the  then  heir  at  law  of  A  brought  an  ejectment, 
ifithin  twenty  years  from  the  time  his  lemainder  fell  into 
powcarion,  and  he  recovered  the  estate. 

5.  After  passing  the  act  of  32  Henry  VIII.  and  before 
that  of  the  21  Jac  I.  although  a  man  had  been  out  of  pos- 
W8a<m  of  land  for  sixty  years,  yet  if  his  entry  was  not  tolled, 
he  might  enter  and  bring  any  action  of  his  own  possession  (i). 
Some  writers  have  thoi^ht  this  still  to  be  law  (Ar),  but  the 
nde  in  this  respect  was  altered  by  the  statute  of  James ;  by 
^vlueh  no  person  can  now  erUer  except  within  20  years  after 
his  title  accrues. 

6.  The  rule  in  equity,  that  the  statute  of  limitations  does 
iH>t  bar  a  trust  estate,  holds  only  as  between  cestui  que  trust 
ttid  trustee,  not  between  cestui  que  trust  and  trustee  on  one 
ride,  and  strangers  on  the  other ;  for  that  would  be  to  make 
the  statute  of  no  fproe  at  all,  because  there  is  hardly  an  estate 
^consequence  without  such  a  trust,  and  so  the  act  would 
i^er  take  place. 

Therefore,  where  a  cestui  que  trusty  and  his  tnistee,  are 
l>otl)  out  of  possession  for  the  time  limited,  the  party  in  pos- 
Bcmm  has.  a  good  bar  against  both  (/). 

{k)  1  Burr.  60;  5  Bro.  P.  C,  Christian's  n.  to  3  Black.  Com. 

247;Cowper,689.  196. 

(0  See  BeTiU*t  case,  4  Co.  II,  (/)  Per  Lord   HarchiFicke,  in 

^-  casu  Llewellyn   t.  Mackworth, 

(A:)  See  Wood's  lost.  557  ;  and  Barnard.  Rep.  Cha.  445 ;  15  VIn. 

7  Altlv>ugh 
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7*  Although  the  statute  cannot,  as  between  the  trusti 
and  cesttU  que  trust,  operate  as  a  bar  to  the  lattcTi  yet  tl 
trustee  may,  in  some  cases,  be  barred  by  the  possession  of  tl^^ 
cestui  que  trust,  or  those  claiming  under  him  {m).    A  ca^^^si 
que  trust  is  as  a  tenant  at  will  to  the  trustee,  and  his  pos- 
session is  the  possession  of  the  trustee  {n) ;  and*  therefore* 
imless  under  very  particular  circumstances,  time  could  not 
operate  as  a  bar  (o).    Where  a  cestui  que  trust  sells  €>j 
devises  the  estate,  and  the  vendee  or  devisee  obtains  pos- 
session of  the  title  deeds,  and  enters,  and  does  no  act  w»gr 
nising  the  trustee's  title,  there  is  great  reason  to  cmtea^ 
that  this  is  a  disseisin  of  the  trustee,  and,  consequently,  th^ 
the  statute  will  operate  from  the  time  of  such  entry.    This 
is  a  point  which  daily  occurs  in  practice ;  but  it  raiel? 
happens,  that  a  purchaser  can  be  advised  to  dispense  m1fc3i 
the  conveyance  of  a  legal  estate,  where  the  defect  will  appeci^ 
on  the  abstract  when  he  sells.     And  where  there  has  Yh&gssl 
any  dealing  on  the  legal  estate,  and  it  has  been  recently 
noticed  in  the  title  deeds  as  a  subsisting  interest,  it  is  detf 
that  a  purchaser  must  consider  it  as  such  {p). 

8.  The  statutes  of  limitations  certainly  cannot  operate  tf 
between  cestuis  que  trust;  but  it  seems  that  equity,  iB 
analogy  to  the  statute,  will  hold  time  a  bar  (q) ;  and  indeed 


125)  n.  to  pi.  1;  and  see  Townsend 
t.  Townsend,  1  Bro.  C.  C.  550 ; 
Clay  T.  Clay,  3  Bro,  C.  C.  639,  n. ; 
Ambl.  645  ;  Hercy  t.  Ballard,  4 
Bro.  C.  C.  469  ;  and  Harmood  t. 
Oglauder^  6  Ves.  Jun.  199 ;  8 
Ves.  Jun.  106  ;  Hovenden  ▼.  Lord 
Annesley,  2  Scho.  and  Lef.  629. 
(m)  See  Lord  Portsmouth  t. 
Lord  Effingham^  1  Ves.  430;  Har- 
mood T.  Oglauderi  6  Yes.  Jun, 


199 ;  8  Ves.  Jan.  106 ;  see  2  Ifer. 
360. 

(a)  See  1  Ventr.  329. 

(o)  See  3  Mod.  149 1  Eirl  ot 
Pomfret  t.  Lord  Windsofi  2  Ves. 
472 ;  Keene  ▼.  Deardon,  8  Eif^f 
248 ;  Smith  r.  King,  16  Eas(,S89. 

(p)  See  GoodtitU  t.'  Jones,  1 
Term  Rep.  47. 

iq)  See  Harmood  r.  Oglnderj 

that 
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oiUblc  rights  in  general  will,  by  the  like  analogy,  be 
i  by  time  in  the  same  manner  as  legal  estates  (r). 
is  exemplified,  in  some  degree,  by  the  rules  respect- 
equity  of  redemption,  which  is  a  mere  creature  of  the 

lay  V.  Clay  {t\  Liord  Camden  kid  down  this  doctrine 
arly.  He  said,  ''  as  often  as  parliament  has  limited 
e  of  actions  and  remedies,  to  a  certain  period,  in  l^al 
ings,  the  court  of  Chancery  adopted  that  rule,  and 
it  to  similar  cases  in  equity.  For  when  the  le^sk- 
I  fixed  the  time  at  law,  it  would  have  been  prepos- 
or  equity  (which  by  its  own  proper  authority  always 
ned  a  limitation)  to  countenance  laches  beyond  the 
hat  law  had  been  confined  to  by  parliament.  And, 
e,  in  all  cases  where  the  legal  right  has  been  barred 
ament,  the  equitable  right  to  the  same  thing  has  been 
sd  by  the  same  bar.*' 

sckford  V.  Wade  (w),  the  late  Master  of  the  Rolls,  in 
ig  judgment  said,  that  it  is  certainly  true  that  no 
IS  a  direct  trust  as  between  cestui  que  trust  and 
but  if  it  was  meant  to  be  asserted  that  a  court  of 
Hows  a  man  to  make  out  a  case  of  constructive  trust, 
listance  of  time  after  the  facts  and  circumstance 
d  out  of  which  it  arises,  he  was  not  aware  that  there 
ground  for  a  doctrine  so  fatal  to  the  security  of  pro- 
that  would  be ;  so  far  from  it,  that  not  only  in  dr- 

1  Atk.  476  ;  and  Stack.  ▼.  Ilarvey,  3  P.  Wir.f.  287  ;  n,  ; 

)arn»ton,  10  Ves.  Jun.  see  a  fall  note  o£  this  case,  Ap. 

»nden  ▼.  Lord  Aoneslf  y,  pondix,  No.  15. 
d  Lpf.  630  ;  Lord  Egre.  (t)  3  Bro,  C.a  639,  n. ;  Ambl. 

iamilton,    1    Ball   and  645  ;  aad  see  Ex  parte  Dewdney, 

16.  15  Ves.  JuD«  496;   Medlicott  ▼. 

te    ¥.  Ewer,   2  Ventr.  O'Donel,  1  Ball  and  Beatt7jr^56. 
soa  T.  Pulley,  1  Cha.  Ca.  (u)  17  Vei.  Jun.  97  ;  aee  2 

icr  ?•  Tracey,  and  Belcb  llargr.  Jar.  Exc.  p.  394. 

Y  cTimstances 
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cumstances  where  the  length  of  time  would  reader  it  extrenii 
difficult  to  ascertain  the  true  state  of  the  fact,  but  where  t 
true  state  of  the  fact  is  easily  ascertained,  and  where  it 
perfectly  clear  that  relief  w^ould  originally  have  been  gi\^ 
upon  the  ground  of  constructive  trust,  it  is  refused  to 
party,  who  after  long  acquiescence,  comes  into  a  court 
equity  to  seek  that  relief. 

And  it  seems  that  even  in  cases  of  frauds  where  the  &crts 
cx>nstituting  the  fraud  are  known,  where  there  is  no  subsistuig 
trust  or  continuing  influence,  the  same  principle  will  apply  ( looy 

'  But  whilst  the  equity  of  redemption  subsists,  the  quest 
to  whom  it  belongs  must  remain  open :  and  therefore 
possession  without  title  will  not  give  any  person  a  r^ht;  to 
redeem  (.r).  The  right  belongs  to  him  who  shows  a  title, 
although  he  has  been  out  of  possession  upwards  of  twenty 
years. 

The  legal  provisions  are  so  strictly  adhered  to,  that  persons; 
labouring  under  any  of  the  disabilities  specified  in  the  statat^^ 
of  limitations,  will  be  allowed  the  same  time  aa  they  wool^ ' 
be  entitled  to  in  the  case  of  a  legal  claim  ( y). 

9.  These  observations  may  be  closed  by  observing,  th^^-* 
few  cases  occiu*  in  which  a  title  depending  on  the  statute  c^^ 
limitations  can  be  recommended.    The  bare  receipt  of  ie9-  ^ 
is  no  ouster,  for  it  is  a  contradiction  in  terms,  that  a  man  b^^>^ 
^vrong  should  have  my  right  {z) ;  so  the  non-payment  of  ren^  ^ 
is  no  ouker,  and  therefore  the  operation  of  the  statute  muv  ^ 


(»)  1  Ball  and  Beatty,  166. 

(f )  Cholmondeley  t.  Clinton^  2 
Mer.  173. 

(y)  Lytton  ▼.  Lyiion,  4  Bro.  C. 
C.  441.  Two  cases  on  this  point 
are  now  depending,  Pimm  t. 
Goodwin,  before  Lord  Eldon,  and 
Blake's  case  before  Lord  Man* 
nets  in  Ireland  ;  see  2  Mer.  240. 


(z)  Oilb,   Ten.  97;    see 
Good  right  t;  Jones,   Cruise 
Fines,  Sd  edit.  295  ;  Doe  ▼. 
vers,  7  East,  299 ;  and  see  Orre 
T.  Maddox.  Runnington's  Eject. 
458  ;  Saunders  r.  Lord  Auneslt^ 
2  Scho.  and  I^f.  7B  ;  see  and  coi 
sider  Horenden  ▼.  Lord  Annesli 
2  Scho,  and  Lef,  623. 

frequeufcly 
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dy  be  prevented  by  the  existence  of  a  lease  granted 
lerson  whose  interest,  or  the  interest  of  persons  daim- 
er  him,  is  wished  to  be  barred.  So  (a)  there  may 
le  where  the  circnmstance  of  concealing  a  deed  shall 
the  statute  from  barring ;  but  then  it  must  be  a  t;o- 
'  and  Jravdulent  detaining ;  for  to  say  that  merely 
in  old  deed  in  one^s  possession  shall  deprive  a  man 
enefit  of  the  Act,  is  going  too  fiur»  and  would,  be  a 
onatruction  of  a  statute  made  for  the  quieting  of 
ma. 


T  Lord  Hardwicke  in 
swlljrn  V.  Mack  worth. 
Rep.  Cha.  445  ;  15  Vi«i. 
»  pL  8  ;  2  Lq.  Ca,  Abr. 
9;  And  see  Dormer  r. 
^  3  Atk.  124  ;  see  also 


Saell  ▼.  Silcock,  5  Ves.  Jan,  469 ; 
Bowles  T.  Stewart,  1  Schoale't 
and  Lefroy's  Eep.  209  ;  Bond  v/ 
Hopkins,  t&.  418.  Hofenden  r. 
Lord  Anneslej^  2  Sho.  and  Lef» 
607. 
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CHAPTER  Vlir. 


OF  THE  TIMB  ALLOWED  TO  COMPLETE  THE  CONTRA' 


In  sales  by  private  agreement,  it  is  usual  to  fix  a  time  fir 
completing  the  contract.  In  such  a  contract  the  word  month 
may  be  construed  either  lunar  or  calendar,  according  to  tlie 
intention  of  the  parties  to  be  collected  from  the  whole  instro- 
ment  taken  together  (a).  The  time  fixed  is»  at  law,  deeosc^ 
of  the  essence  of  the  contract  (6) ;  fi>r  it  is  the  duty  of  the 
seller  to  be  ready  to  verify  the  abstract  on  the  day  on  wbidi 
it  was  agreed  that  the  purchase  should  be  completed ;  asd 
if  he  have  not  the  title  deeds  in  hi&possessiont  or  the  abstittt 
set  forth  a  defective  title,  the  purchaser  may  resist  the  oA- 
pletion  of  the  contract,  and  may  recover  his  deposit. : 

In  a  late  case  however  (c)  upon  a  sale  by  aujction,  tibe 
conditions  stipulated  that  the  abstract  should  be  defivered  \» 
the  purchaser  within  afortnighU  and  shotdd  be  returned  at 
the  end  of  two  months ;  that  a  draft  of  the  conveyance  thoidd 
be  delivered  to  the  purchaser  within  three  months^  and  be  re- 
turned to  the  seller  within  four  months ;  and  that  the  le- 
mainder  of  the  purchase-money  should  be  paid  on  the  24th 

(a)  L  lOg  T.  Calei  1  Mao.  and        640.  n. 
Mw.  HI.  (c)  Lang  y.  Gait,  I  Maa.  and 

(h)  Ben  J  r.  Yoaof,  2  Esp.  Ca.        Silw.  111. 

•      day 
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^^y  of  June  then  next,  [which  was  five  months  after  the 
«ale]  when  the  purchaser  should  receive  his  conveyance  duly 
executed  hy  all  parties ;  to  he  prepared  hy  the  seller's  attor- 
ney, at  the  expense  of  the  purchaser.     It  was  contended  thai 
*lie  stipulation  in  regard  to  the  delivery  of  the  conveyance 
not  a  condition  precedent,  and  it  was  compared  to  the 
of  Hall  V,  Cazenove  (rf),  where  a  charter  party  contained 
m  covenant  hy  the  owner,  that  the  ship  shoidd  sail  on  a  spe* 
eified  day,  and  the  owner  afterwards  hrought  an  action  of 
covenant  for  the  freight,  it  was  held  that  he  need  not  aver 
*that  the  ship  sailed  on  that  day,  although  the  defendant 
(the  freighter)  covenanted  to  pay  the  freight  in  consideration 
of  every  thing  ahove  mentioned.    It  was  not  necessary  to 
dedde  the  point,  hut  Le  Blanc,  J.  said,  that  it  was  clear 
that  it  was  a  condition  precedent  that  a  draft  of  the  convey* 
«iice  flihotdd  he  delivered  to  the  purchaser ;  the  question  was, 
'whether  it  must  he  done  hy  a  particular  day.     It  was  not 
neeessary,  however,  to  enter  upon  that  question,  if  it  were, 
it  might  perhaps  he  material  to  advert  to  the  rule,  that  where 
a  eondition  does  not  go  to  the  whole  consideration  (e)  of  the 
contract,  hut  to  a  part  only,  it  is  not  a  condition  precedent. 
Bayley,  J.  was  of  the  same  opinion.    It  was  not  a  condition 
piecedent  that  the  draft  should  he  delivered  by  a  particular 
day,  for  he  did  not  consider  the  precise  time  of  the  delivery 
as  an  essential  ingredient  in  that  condition  which  was  meant 
only  to  secure  a  delivery  within  a  reasonable  time. 

The  general  opinion  has  always  been,  that  die  day  fixed 
ms  imperative  on  the  parties  at  law.  This  was  so  laid 
down  by  Lord  Kenyon,  and  has  never  been  doubted  }n 
practice.  The  contrary  rule  would  lead  to  endless  diffi- 
culties. In  the  above  case,  for  example,  the  different  times 
sj^inteds  1,  for  delivery  of  the  abstract ;  2,  for  the  return 

(i)  4  Eaif,  477.  East,  564. 

(<)  Stc  HavtlQck  T.  Oiddci,  10 

y$  of 
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of  it ;  S,  for  the  delivery  of  the  conveyance ;  4,  for  the 
of  it ;  and,  5,  for  the  completion  of  the  purchase,  were  al 
links  of  the  same  chain,  and  if  one  link  were  broken,  tb 
whole  chain  would  be  destroyed.    If  the  time  appointed  f< 
the  delivery  of  the  conveyance  was  not  an  essential  i 
dient,  but  was  meant  only  to  secure  a  delivery  within 
reasonable  time,  it  follows  that  the  same  rule  must  apply  t 
the  time  fixed  for  the  return  of  it,  and  also  to  the  time  a£ 


3— 


pointed  for  the  completion  of  the  purchase.    The  effect  <       ^^ 

this  rule  would  be,  that  the  appointment  of  a  day  would  hai e 

no  effect,  and  in  every  case  it  must  be  referred  to  a  jury 
consider  whether  the  act  was  done  within  a  reasonable  tim- 
The  precise  contract  of  the  parties  would  be  avoided,  in  ordi 
to  introduce  an  uncertain  rule,  which  would  lead  to  endlcs 
litigation.     This  cannot  be  compared  to  a  case  like  Hall 
Cazenove.     There  the  ship  did  sail  without  being  count< 
manded,  and  the  substance  of  the  covenant  was  considered 
be,  that  the  ship  should  go  to  the  place  named  on  freighsK  ^ 
and  return  again,  and  if  the  freighter  sustained  any  dama^^^ 
by  reason  of  the  ship  not  having  sailed  on  the  particular  da^^^ 
he  might  recover  it  by  bringing  an  action  on  the  covenan^^fc  — 
The  covenants  in  favour  of  justice  were  not  considered  a^ 
dependent  on  each  other.     It  would  be  monstrous  that  tHcr 
ship  should  be  permitted  to  sale  to  the  place  named,  and  re- 
turn again,  and  yet  not  earn  any  freight,  because  it  did  not 
sail  on  the  day  appointed.     So  where  covenants  go  only  to  a 
part  of  the  consideration,  and  a  breach  may  be  paid  for  in 
damages,  the  defendant  has  a  remedy  on  the  covenant,  and 
shall  not  plead  it  as  a  condition  precedent.     If  A  covenant 
with  B  to  build  a  house  for  him  according  to  a  certain  plan, 
and  B  covenant  with  A  to  pay  for  the  house  so  built,  it  is 
clear,  notwithstanding  some  authorities  to  the  contrarj',  that 
if  A  build  a  house,  although  not  strictly  according  to  the 
plan,  yet  B  murt  pay  for  it,  and  may  recover  in  a  distinct 
art  ion  against  tlic  builder  for  any  damage  sustained  by  the 
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eparture  frrnn  the  plan.  The  justice  of  this  is  evident.  But 
1  the  case  under  consideration,  the  agreements  go  to  the 
'hole  consideration  on  hoth  sides ;  they  are  mutual  condi- 
cms ;  the  one  precedent  to  the  other  {f).  If  the  draft  of 
le  conveyance  for  instance  is  not  delivered  on  the  day  ap- 
^intcd,  the  party  who  ought  to  deliver  it  has  broken  his 
^reement,  and  cannot  therefore  recover  upon  it  at  law.  This 
oxks  no  injustice ;  for  the  further  execution  of  the  contract 
at  once  stopped ;  the  seller  retains  his  estate,  and  the  pur- 
laser  his  purchase-money,  and  the  party  making  default  is 
aible,  as  he  ought  to  be,  to  an  action  for  breach  of  his  en- 
agement.  It  is  to  be  hoped,  therefore,  that  the  day 
^pointed  will  always  be  deemed  of  the  essence  of  the  con- 
^ct  at  law.  It  has  so  been  held  in  a  recent  case  in  the 
<nnmon  Pleas  (^).  And  in  a  later  case  upon  a  sale  of 
3ods,  where  fourteen  days  were  allowed  from  the  day  of  sale 

►  tJie  purchaser  to  clear  away  the  goods,  the  seller  was  not 
repared  to  deliver  them  the  day  after  the  sale  to  the  pur- 
lascr,  who  applied  for  them ;  and  it  was  held,  that  he  (the 
iller)  had  broken  his  agreement,  and  coidd  not  recover 
Jainst  the  purchaser,  who  refused  to  perform  the  con- 
art(A). 

But  equity^  which  from  its  peculiar  jimsdiction  is  enabled 

>  examine  into  the  cause  of  delay  in  completing  a  pur- 
^ase,  arid  to  ascertain  how  far  the  day  named  was  deemed 
material  by  the  parties,  will  in  certain  cases  carry  the  agree- 
^^ent  into  execution,  notwithstanding  that  the  time  ap- 
pointed be  elapsed ;  for,  as  Lord  Eldon  remarks,  the  title  to 
n  estate  requires  so  much  clearing  and  enquiry,  that  unless 
^Ijstantial  objections  appear,  not  merely  as  to  the  time^  but 

(/ )  Boone    t.  Eyre,    1    IT,  (^)  Hagedoor.  Laing,  I  Marsh, 

''«<'kit.273  ;  see  10  East,  564.  514  ;  and  see  Cornish  f.  Rov.l.y, 

^ff)  Wjlde  V.  Forte,  4  Taunt.        pcs\ 
I. 

Y  4.  aa 
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an  alteration  of  circumstances  affecting  the  value  of  the  thioj 
or  objections  arising  out  of  circumstances,  not  merely  as 
the  timCf  but  the  conduct  of  the  parties  during  the  timi 
unless  the  objection  can  be  so  sustained,  many  of  the  cases  ] 
the  length  of  establishing,  that  the  objections  cann^  ' 
maintained  {i).  Perhaps  there  is  cause  to  regret  that  er 
equity  assumed  this  power  of  dispensing  vrith  the  lite: 
performance  of  contracts  in  cases  like  these. 

Objections  on  account  of  delay  ^eem  divisible  into  fl 
kinds.      The  one  where  the  delay  is  attributable  to 
neglect  of  either  party ;  the  other  where  the  delay  is  unav^i 
ably  occasioned  by  the  state  of  the  tit^ ;  and  of  each  of  tt- 
v.'e  shall  treat  in  its  order. 


SECTION  I. 


Of  Delays  oceojfloned  by  the  Neglect  of  either  Parti/ 


ri"^ 


1  H£  time  fixed  on  for  the  completion  of  a  contract,  ^ 
formerly  paid  less  attention  to  in  equity  than  it  now 
'^vhich  seems  to  have  arisen  from  the  case  of  Gibson  v.  P 
terson  (A:),  where,  according  to  the  report,  a  specific  perfort 
ance  was  decreed  in  favour  of  the  plaintiff,  the  vendi 
without  any  regard  had  to  his  negligence  in  not  produco 
bis  title-deedfi,  &c.  within  the  time  limited.     And  I-o 

(i)  Per  Lord  Eldon,  see  7  Vcs.        non  v.  Napper,  2  Scho.  tndt 
Jon.  274  J  and  see  Hearnc  t.  Tt-         683. 
rani,  13  Vcs.  Jun.  287  j  see  Lcn.  {k)  1  Atk.  12. 

Hardwic 
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Hardwicke  is  ^reported  to  have  ^aid,  that  most  of  the  caget 
which  were  brought  into  the  court,  relating  to  the  execution 
of  articles  for  the  sale  of  an  estate,  were  of  the  same  kind^ 
and  Uable  to  that  objection ;  but  that  he  thought  there  was 
nothing  in  the  objection. 

It  appears,  however,  that  this  case  is  mis-reported ;  for 
Lord  Rosslyn,  in  Lloyd  v.  Collett  (/),  said  he  had  looked 
into  the  case  of  Gibson  v.  Paterson,  in  which  the  reporter 
had  made  Lord  Hardwicke  treat  the  time  as  totally  imma- 
terial.   He  said,  it  was  to  be  observed,  that  the  circumstances 
of  that  case,  of  which  he  had  taken  a  copy,  did  not  call  for 
any  such  opinion.     The  purchaser,  who  hung  back,  had 
bought  an  estate  in  mortgage.    The  contract  took  place  in 
November,  and  was  to  be  completed  in  February ;  in  that 
time,  therefore,  the  mortgage  could  only  be  paid  off  by  treaty 
with  the  mortgagee.     Upon  the  facts  it  appeared,  that  ap- 
{^Ucation  had  been  made  to  the  mortgagee,  who  consented 
^o  take  his  money.    Drafts  of  conveyance  were  made,  and 
countermanded  by  the  purchaser.    He  had,  after  the  con- 
^J^act,  demised  part  of  the  estate  to  the  vendor  at  a  rent ; 
^i^d  upon  application  being  made  to  him,  every  thing  being 
^^^ady,  he  said  he  would  be  off  the  bargain ;  he  had  no  money 
^  pay  for  it ;  and  if  they  attempted  to  force  him,  he  would 
So  to  Scotland  to  avoid  it      Lord  Rosslyn  added,  there 
could  not  be  the  smallest  argument  upon  it,  nor  the  least 
>Umbt  about  the  decree. 

Bat  whatever  opinion  Lord  Hardwicke  entertained  on 
this  subject  (m),  it  is  now  settled,  that  a  man  cannot  call 
&pon  a  court  of  equity  for  a  specific  performance,  unless  he 
has  shown  himself  ready,  desirous,  prompt,  and  eager ;  and 

.tf)  4  Ves.  Jun.  690,  n. ;    and        Alley  ▼«  Descbampi,  13  Vet.  Jon. 
^*'  4  Bro.  C.C.  497 ;  see  Radcliffc        225. 
">•  WarriogtoD,  12  Vet.  Jun.  326 ;  {r^'  Sm  1  V«i,  450. 

therefore 
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therefore  time  alone  is  a  sufficient  bar  to  the  aid  of  t/ie 
court. 

Thus  in  a  case  (n)  where  the  parties  differed  as  to  the 
construction  of  an  agreement,  and  after  a  delay  of  seven 
years,  one  of  the  parties  filed  a  bill  for  a  specific  perfermsnoc*, 
it  was  dismissed  merely  on  account  of  the  staleness  of  the 
demand. 

A  bill  for  a  specific  performance  is  an  application  to  the 
.  discretion,  or  rather  to  the  extraordinary  jurisdicticm  of 
equity,  which  cannot  be  exerdsed  in  favour  of  persoxu  who 
have  long  slept  upon  their  rights,  and  acquiesced  in  a  titk 
and  possession  adverse  to  their  claim.  Due  diligence  » 
necessary  to  call  the  court  into  activity,  and  where  it  doe$ 
not  exist,  a  court  of  equity  will  not  lend  its  assistance ;  it 
always  discountenances  laches  and  neglect  (o). 

If  the  vendor  be  not  ready  with  his  abstract  and  title 
deeds  at  the  day  fixed,  the  purchaser  may  avoid  the  sgte^ 
ment  at  law. 

Thus  in  a  case  {p)  where  upon  a  sale  it  was  agreed  that 
a  good  title  should  be  made  out  by  the  lOtfa  of  July ;  in  the 
hegmmxig  of  July  the  purchaser  called  on  the  vendor  to  shov 
him  the  title  deeds ;  but  he  not  ha\ing  them  in  his  poim- 
sion,  gave  the  purchaser  an  abstract  of  the  title,  which  M 
not  contain  any  of  the  deeds ;  and.  although  it  was  suggested 
that  an  application  ought  to  have  been  made  to  the  vendor 
at  an  earlier  period,  yet  Lord  Kenyon  ruled  otherwise,  m 
the  seller,  he  said,  ought  to  be  prepared  to  produce  his  title 
deeds  at  the  particular  day. 

This  rule  docs  not,  however,  prevail  in  equity ;  for  it  is 
tlicre  considered  equally  incumbent  on   the  purchaser  to 

'»)  Milward  r.  Earl  of  Thanet,  and  Beatty,  68. 

5  Ves.  Jun.  720,  n,  (b) ;  see  Alley  (p)  Berry  t.  Young,  2  E»p.  Ca# 

T.  Deschamps,  13  Ves.  Jun.  22 1.  640,  n.;  vide  jit/pra^  p,322. 

(o)  Per  Lord  Manners,  1  Bull 
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ic  for  the  afartract,  as  for  the  vendor  to  deliver  it.  And, 
erdfiire»  if  a  purchaser  do  not  call  for  the  abstract  before 
e  time  agreed  upon  for  its  delivery  {q ),  or  do  not  ask  for 
until  it  has  become  impossible  to  execute  the  agreement 
the  day  fixed  {r),  equity  will  consider  the  time  as  waved. 
So^  if  the  purchaser  receive  the  abstract  after  the  day  ap- 
oDited^  and  do  not  at  the  time  object  to  the  delay,  he  can- 
t  ifterwaids  ixmst  upon  it  as  a  bar  to  a  performance  in 

[t  in,  however,  clearly  settled,  that  a  specific  performance 
ill  not  be  enforced,  where  no  steps  have  been  taken  by  the 
idoTj  although  in  jiroper  time  urged  by  the  purchaser  to 
m,  and  the  purchaser,  immediately  when  the  time  is 
PmI,  insists  upon  his  deposit,  and  refuses  to  perform  the 
icement. 

Bus  was  decided  in  Lloyd  v.  CoUett  (Q ;  the  case  was, 
t  on  the  10th  August,  1792»  the  defendant  contracted 
ikd  purchase  of  the  estate,  the  purchase  to  be  completed 
^rb^ore  the  25th  of  March,  1793,  and  had  frequently 
veen  those  times  applied  for  an  abstract  of  title,  but 
U  not  obtain  one.  Shortly  after  the  25th  of  March, 
M^  the  piurchaser  applied  for  his  deposit,  with  interest, 
a  Ae  1 0th  of  August,  1792,  when  he  paid  it ;  and  after- 
di  repeatedly  applied  for  it  before  the'  10th  of  Jime 
IS,  when  he  brought  an  action  for  the  deposit  On  the 
h  September,  1793,  an  abstract  was  delivered ;  the  pur- 
ler was  then  out  of  town,  and  on  his  return,  on  the  25tb 


)  Gaest  V.  Homfrey,  5  Ves.  (/)  4  Bro,  C,  C.  469  ;  4  Vot. 

.  818.  Jun.  689  ;  iee  5  Ves.  737  ;  7  Ve». 

)  Jones  T.   Price,  3  Ans(r«  Jun.  278;  and  see  Pincker.  Car- 
tels, stated  infra ;  Potts  v.  Webb^ 

)  Smith  V.  Barnam,  2Anstr.  4    Bro.  C.  C.   330,  cited;    and 

;  »od  see  Scton  r.  Slade,  7  Paine  r.  Meller,  6  \es.  Jan.  3*19. 
Jun.  265. 
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of  October,  wrote,  insistiiig  that  lie  would  not  compbta  hi 
purchase.  On  the  6th  of  November  the  bill  wm  filed  I 
the  vendor  for  a  specific  performance,  and  for  an  ii^junctkm  i 
restrain  the  proceedings  at  law.  Lord  Rosslyn  said,  A 
conduct  of  parties,  inevitable  acddent,  &c  might  induce  tb 
court  to  relieve;  but  it  was  adifferent  thing  to  say,  that  A 
appointment  of  a  day  was  to  have  no  effect  at  a]l»  and  th 
it  was  not  in  the  power  of  the  parties  to  contract^  that  if  tt 
agreement  was  not  executed  at  a  particular  time,  the  pirlii 
should  be  at  liberty  to  rescind  it  And  he  therefim  com 
dered  the  contract  as  at  an  end* 

But  where  a  vendor  has  proceeded  to  make  out  lustift 
and  has  not  been  guilty  of  gross  n^ligence»  equity  will  mm 
him,  although  the  title  was  not  deduced  at  the  time  ip 
pointed. 

Thus  in  Fordyce  v.  Ford  (m),  the  purchase  was  to  h 
completed  on  the  30th  July,  1793.  The  abstraot  wm  If 
delivered  until  the  8th,  and  ihe  treaty  continued  un^  A 
25th  of  September,  on  which  day  the  deeds  wen  ddSmd 
and  every  difficulty  cleared  up ;  when  the  purchaser  lefiM 
to  proceed,  alleging  that  he  wanted  the  estate  for  a  reodrtl 
for  the  last  summer,  and  insisting  he  was  not  bound  to go9 
on  account  of  the  delay.  The  Master  of  the  Rolls  wai 
the  rule  certunly  was,  that  where  in  a  contract  either  pirt 
had  been  guilty  of  gross  negligence,  the  court  would  M 
lend  its  assistance  to  the  completion  of  the  contract ;  but  i 
this  case  he  thoi^^ht  there  had  been  no  such  n^ligenoe^  0 
decreed  accordingly ;  adding,  that  he  hoped  it  would  not  b 
gathered  from  thence,  that  a  man  w^s  to  enter  into  a  cod 
tract,  and  think  he  was  to  have  his  own  time  to  make<Ni 
his  title. 

The  rules  on  this  subject  apply,  as  they  ought  to  io,  t 

(¥)  4  Bro.  C.  C.  494;   Rad-        cliff«  y.  Warriiigtoii,  13  V€f.J»« 

323, 

eac 
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Mch  pirty.    And  therefore,  where  a  purchaaer  permits  a 
^  tune  to  dapse,  without  evincing  a  fixed  marked  inten* 
JOD  to  carry  his  contract  into  execution,  he  will  he  left  to 
111  remedy  at  law,  although  he  may  have  paid  part  of  the 
pmdiase  money.    He  is  not  to  he  suffered  to  lie  hy,  and 
ipeeolate  on  the  estate  rising  in  value  (a?).    Nor  will  he  he 
united  by  equity,  where  he  has  made  frivolous  objections  to 
Ae  titl^  and  trifled,  or  shown  a  backwardness  to  perform 
Ub  part  of  the  agreement,  especially  if  circumstances  are 
altmd  (y.)  And  where  the  price  is  imreasonahle  or  inade- 
4Qlte,  or  the  contract  is  in  other  respects  inequitable,  equity 
irin  not  assist  either  paity,  if  he  has  permitted  the  day  ap- 
fdoBted  ibr  completing  the  contract  to  elapse  without  per* 
lamg  his  part  of  the  agreement  (z). 

The  time,  however,  is  more  particularly  attended  to  in 
ido  tii  reversions ;  for  it  is  of  the  essence  of  justice  that 
tlA  contracts  should  be  executed  immediately,  and  without 
iitEf.  No  man  sells  a  reversion  who  is  not  distressed  for 
Wwy ;  and  it  is  ridiculous  to  talk  of  making  him  a  com* 
iMidon  by  giving  him  interest  on  the  purchase-money 
teigthe  delay  (a). 

80  time  is  very  material  where  the  estate  is  sold  in  order 
ll|if  off  any  incumbrance  bearing  a  higher  rate  of  interest 


(1)  Hirrington  V.  Wheeler^  4 
V«,  jaa«  686 ;  A\Uy  v.  Des. 
ikttipi,  IS  V«i.  Jim.  225. 

(3f)  Hayes  v.  Cap^l  Bro,  p. 
&87;  5  Vin  Abr.  538  pi.  18; 
Sp'ifni.r  V.  H  incock,  4  Ves.  Jan. 
•87;  Pope  r.  Smpsoti,  5  Ves. 
'•«  I45;mdd  Coward  v.  Odins;. 
Oit»2Eq.Ca.  Abr  688,  pL5; 
^  «tt  Greta  V.  Wood,  2  Vern. 


632;  Bell  t.  Howard,  9  Mod. 
302  (  and  Main  t.  MelbourD|  4 
Ves.  Jan.  720 

(t)  hde  oMte,  ch^  5  ;  andWhor** 
wood  V.  Simpson,  2  Vern.  186  ; 
Lewis  V.  Lord  Lechmerey  10  Mod. 
503. 

(a)  Newman  v.  Rogers,  4  Bro. 
C.  C,  391 ;  anl  aee  Spurrier  r. 
Hancock,  4  Vet.  Jun.  667« 

than 
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than  the  vendor  is  entitled  to  reedve,  in  respect  of  the  piir^ 
chase-money,  during  the  delay  (&). 


SECTION  II. 

Of  Delays  occasioned  by  the  State  of  the  Title. 

It  may  be  laid  down  as  a  general  proposition,  that  a  delay 
accounted  for  on  the  above  ground  will  not  prevent  a  specific 
performance  being  decreed,  where  the  time  fixed  for  ooiu- 
pleting  the  contract  is  not  material  Thus  if  an  estate  w 
described  as  in  good  repair,  and  it  turned  out  to  be  in  badre- 
pair,  and  several  months  may  be  required  to  repair  it,  ytt 
the  purchaser  cannot  resist  the  contract  on  the  ground  of 
time,  unless  it  could  be  clearly  shewn,  that  he  wanted  pai-  . 
session  of  the  house  to  live  in  at  a  given  period,  by  tvbich 
time  the  repairs  could  not  be  completed  (c).  So  if  the  eitale 
is  in  lease,  and  it  was  stated  that  the  purchaser  would  to 
entitled  to  possession  several  months  bef<»:e  the  lease  sctu* 
aUy  expire,  yet  he  cannot  rescind  the  agreement,  unless  tb. 
personal  occupation  of  the  estate  was  essential  to  him  at  tbe 
time  appointed  ((/). 

Where  time  is  not  material,  and  the  title  is  bad,  but  A^ 
defect  can  be  cured,  if  the  vendee  is  unwilling  to  stayi  the 
vendor  should  file  a  bill  in  equity  to  enforce  the  perfom- 
ance  of  the  contract'  {fi) ;  for  it  is  sufiicient  if  the  party 

(4)    Popham  t.  Eyre,   Loflfl,  Dec.  1807,  MS.,  S.  C.  14  Vef» 

786  \  and  see  a  case  cited  in  2  Jan.  426 ;  and  see  13  Ves.  Job* 

Scho.  and  Lef.  604.  11. 

(c)  See  Dyer  r.  Hargrave,  10  («)   See  6  Yes.  Jun.  65^  \  ^^ 

Ves.  Jun.  505,  ^tipro  p«  246.  Ves.  Jun,  315. 

{i)  HaU  T.  Smith,  Roils,    18 

entering 
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entoing  into  artides  to  sell  has  a  good  title  at  the  time  of 
the  decree ;  the  direction  of  the  court  heing,  in  all  'these 
cases,  to  enquire  whether  the  seller  can,  not  whether  he 
could,  make  a  title  at  the  time  of  executing  the  agree- 
nent. 

This  principle  was  followed  in  a  case  of  frequent  rrferenctf. 
[/),  And  in  a  late  case  f^),  the  vendor,  at  the  time  hefileidf 
the  bill  for  a  specific  performance,  had  only  a  term  of  years 
in  the  estate,  of  which  he  had  articled  to  sell  the  fee  simple, 
md  after  the  hill  was  filed,  procured  the  fee  hy  means  of  an 
act  of  parliament ;  and  as  the  day  on  which  the  contract 
eras  to  be  carried  into  execution  was  not  materia],  a  specific 
performance  was  decreed. 

The  same  rule  prevails  at  law,  xvkere  no  time  is  fixed fw 
completing  the  contract,  and  an  application  for  the  title 
has  not  been  made  by  the  purchaser,  previously  to  an  action 
by  the  vendor  for  breach  of  contract.  For  in  Thompson  v. 
AGIes  (A),  aman  agreed  to  sell  a  term,  of  which  he  stated  4;0 
yam  to  be  imexpired.  It  appeared  there  were  only  39,  but 
by  an  agreement  endoi*sed  on  the  lease,  the  lessor  agreed  to 
^  erne  year  to  the  unexpired  term.  This  agreement  was 
diied  after  an  action  brought  by  the  vendor  for  damages  on 
hieach  t)f  agreement ;  and  Lord  Kenyon  ruled,  that  the 
Vendor  having  at  that  time  a  good  title,  was  sufficient.  His 
I^ordship  said,  that  it  had  been  solemnly  adjudged,  that  if  a 
party  sells  an  estate  without  having  title,  but  before  he  is 
•iDed  upon  to  make  a  conveyance,  by  a  private  act  of  parlia- 
xwnt  gets  such  an  estate  as  will  enable  him  to  make  a  title, 
^t  is  sufficient :  that  here  the  plaintiff  being  enabled  to 
^e  a  title,  and  the  defendant  never  having  applied  for  it, 
be  should  not  be  allowed  to  set  up  against  the  plaintiff  a  want 

(/)  Ungford   ▼.  Pitt,  2  P.  {g)  Wyna  v.  Morgan,  7  VeJ. 

^■tt.  629 ;  and  see  Jenkins  r.  Jun.  202. 

^^,^  Ves,  Jun.  646  ;  Seton  y.  {h)  1  Esp.  Ct,  Iffl. 
^We,7Ves,jQn,  263. 

of 
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of  titl^  though  the  power  of  making  that  title  was 
after  the  action  was  Inxmght 

But  if  the  vendor  cannot  verifyhis  ahstiact  at  the 
pointedt  or  if  he  pcoduce  a  defective  title,  andthef 
faring  an  action  for  recovery  of  the  deposit,  the  vendc 
a  title  at  the  time  of  the  trial  will  not  avail  him. 
Comish  V.  Rowley  (t),  where  a  purchaser  sought  t 
his  deposit,  it  appeared,  that  the  ahstract  of  the  tide 
the  year  179S,  and  after  reciting  that  the  deeds  re 
the  estate  had  been  lost,  stated  a  fine  and  nondaim. 
enquiry,  it  was  found  that  the  fiict  of  the  deedi 
been  lost  was  not  true.  The  counsel  for  the  defieni 
they  were  ready  to  make  out  a  good  title.  Lord 
aaid,  that  the  vendor  must  be  prepared  to  make  <ra 
title  on  the  day  when  the  purchase  is  to  be  complet 
dulgence,  he  was  aware,  was  often  ^ven  for  the  p 
procuring  probates  of  wills,  &a  But  this  indulge 
voluntary  on  the  part  of  the  intended  purchaser, 
duty  of  the  seller  to  be  ready  to  verify  his  abstract  ai 
on  which  it  was  agreed  that  the  purchase  should 
pleted.  If  the  seller  deliver  an  abstract,  setting  for 
fective  title,  the  plaintiff  may  object  to  it  No 
ever  induced  to  take  a  title  like  the  present  A 
nondaim  are  good  splices  to  another  title,  but  they 
do  alone.  There  are  many  exceptions  in  the  statute  i 
of  infants,  femes  covert,  &c.  As  a  good  title  waii  i 
out  at  the  day  fixed,  he  should  direct  the  jury  to  & 
diet  for  the  deposit,  with  interest  up  to  that  day.  A 
diet  was  found  by  the  jury  accordingly. 

So  in  Bartlett  v.  Tucbin  (Ar),  assignees  of  a  banki 
an  estate,  and  no  time  was  fixed  for  completing  the  { 
The  purchaser  upon  a  supposed  defect  of  title  ab 

(t)  B.  R.  Midd.  Sitt.  after  M.  (it)  1  Marsb.  583. 

T.  40  G.  III.  1  Selw.  N.  P,  160. 
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ike  cdntract ;  afiervcards  the  commission  was  superseded, 
md  a  new  one  issued^  under  which  the  same  assignees  were 
iogen.  It  was  held  that  the  purchaser  might  rescind  the 
oatract^  for  at  the  time  he  gave  notice  of  his  abandonment 
fAe  contract,  the  assignees  could  not  make  out  a  good  title* 
bd  in  a  late  case  (/),  the  facts  were,  that  upon  a  sale  it  was 
peed  that  the  purdiaae-money  should  be  paid  on  or  before 
Jidy-day,  1803^  on  having  a  good  title.  The  vendors  were 
Mgnees  of  a  bankrupt  who  claimed  under  a  will.  They 
iiODght  that  he  had  an  estate  tail  under  the  will,  and  that 
taefive  they  could  make  a  title;  but  under  the  devise  he 
11I7  tocdc  for  life,  with  contingent  remainders  over.  The 
nkmpt,  however,  being  heir  at  law  of  the  testator,  could 
lib  a  title  by  levying  a  fine^  and  was  willing  to  jom;  but 
Imk  fiiete  were  not  stated  in  the  abstract  delivered,  or  com-* 
nmcated  to  the  purchaser  until  a  fortnight  before  the 
nsea.  The  court,  after  shewing  that  the  bankrupt  took 
ri|f  an  estate  for  life  under  the  devise  to  him,  said,  as  it  was 
tiled,  that  jH^evious  to  the  time  fixed  for  payment  of  the 
Maey,  and  completion  of  the  purchase,  or  indeed  till  n^ar 
he  thoe  of  trial,  no  information  was  given  to  the  purchaser 
hit  the  bankrupt  was  heir  at  law  of  the  testator*  but  the . 
Me  of  the  assignees  appeared  to  have  been  delivered  in,  on 
he  supposition  of  the  bankrupt  being  tenant  in  tail,  they 
hoQ^t  th^t  the  defendant  had  failed  in  making  good  the 
(teement  on  his  part ;  and  that  thereupon  a  right  of  action 
it  law  had  accrued  to  the  plaintiff.  How  far  the  title  since 
wmunicated  might  in  another  course  of  proceeding  in 
BMyfiier  place,  render  the  present  proceeding  abortive;  and 
AeAet  the  plaintiff  might  not  be  ultimately  impelled 

9i  Sewiird  V.  Wiliock,  5  East,        12  Ves.  Jon.  326,  where  the  pajr^ 
'^;  1  SmiUi's  Rep.  390,  S.  C. ;         chuer  recoTf red  at  Uv^ 
«d  let  BadcUffe  t.  WarriDgton, 

Z  to 
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to  fulfil  hig  agreement,  was  not  for  them  in  that  action 
decide  (I). 

In  an  early  case  (m)  the  Court  of  Chancy  carried  tlij 
doctrine  very  far ;  for  at  the  time  of  the  articles  for  sale,  09 
even  when  the  decree  wa£  pronotmced.  Lord  Stourton,  tfae 
vendor,  could  not  make  a  title,  the  reversion  in  fee  being  in 
the  crown  ;  and  yet  the  court  indulged  him  with  time  mom 
than  once  for  the  getting  in  the  title  from  the  crown,  wbid 
could  not  be  effected  without  an  act  of  parliament^  to  be  ob- 
tained in  the  following  session ;  however^  it  was  at  length 
procured,  and  Sir  Thomas  Meers  decreed  to  be  the  puzchasei 
(II) ;  and  even  at  this  day,  although  the  Master  report 
against  the  title,  yet  if  it  appear  that  he  will  have  atitk 
upon  getting  in  a  term,  or  procuring  letters  of  administn'- 
tion,  &c  the  court  will  not   release  the  purchaasr;  bat 
will  put   the  vendor  under  terms  to  complete  his  tide 
speedily  (n). 

And  where  a  purchaser  enters  into,  or  proceeds  in  a  tret^f 
after  he  is  acquainted  with  defects  in  the  title,  and  koowi 
that  the  vendor's  ability  to  make  a  good  title  depends  en 
the  defects  being  cured,  he  will  be  held  to  his  biigs^ 
although  the  time  appointed  for  completing  the  contract  is 
expired,  and  considerable  ^/iirtker  time  may  be  required  to 
make  a  good  title. 

(m)Lord  Stourlon  v.  Sir  Thomas  man,  5  Ves.  J«n«  722. 

Meen,  ttated  in  2  P.  Wms.  631 ;  (it)  Coffin  v.  Cooper^  14V«0* 

and  lee  Sheffield  t.  Lord  Mnlgrare,  Jun.  205. 
2  Ves.  Jun.  626  ;  Omerod  r.  Hard- 


(I)  It  should  seem  that  he  could  not  be  compelled  to  take  tbetitlci 
for  equity  does  not  countenance  the  destruction  of  contingent  rtDiiB^ 
ers.    See  Roake  y  Kidd^  5  Ves.  Jun.  647. 

(U)  Note^  it  appears  that  Sir  Thomas  Meers  was  mortgagee  of  tb* 
estate;  (see  Sir  Thomas  Meers  t«  Lord  Stourton,  1  P.  Wms.  46;)  aod  tt^ 
therefore  probable  that  at  the  time  he  entered  into  the  coQtntct|  be  ^ 
aware  p(  the  defects  in  the  title* 

Thus 
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Thiis  in  a  case  (o)  wliere  it  was  agreed  upon  a  purchase, 
At  it  should  be  completed  oti  the  5th  April,  1793^  it  ap« 
aied  that  the  purchaser  had  applied  for  an  abstract  at  the 
;ter  end  of  January,  or  the  beginning  of  February,  which 
•t  being  sent  to  him,  he,  after  the  expiration  of  the  time 
r  th8  completion  of  the  purchase,  applied  for  his  deposit, 
jring,  that  he  should  not  proceed  in  his  purchase.  About 
e  Sist  of  April,  an  abstract  was  sent  him,  and  it  appeared 
lat  a  suit  in  Chancery  must  be  determined  before  a  title 
mid  be  made,  upon  which  he  again  declared  he  would  not 
DOceed  in  the  purchase,  and  again  required  his  deposit  In 
!riiuty  term  he  brought  an  action  for  his  deposit,  and,  on  the 
iii  of  November,  the  bill  was  filed.  The  purchaser,  by  his 
Diwer,  stated  that  the  suit  was  still  depending,  and  that 
oeitio&B  of  law  had  arisen,  which  then  stood  for  argument 
I  the  court  of  King's  Bench. 

The  Lords  Commissioners  Ashurst  and  Wilson,  granted 
a  bjunction,  which  was  continued  by  Lord  Rosslyn,  who 
lidi  in  these  contracts  (sales  by  auction)  in  general,  the 
ime  of  completing  the  contract  is  specified,  and  a  deposit  is 
lid;  and  if  the  title  is  not  made  out  by  the  time,  the  ven- 
ee  is  entitled  to  take  back  his  deposit.  But  in  this  case 
^  vendee  was  apprised  of  the  titk  depending  on  tJie  ahir 
ty  of  the  vendors  to  make  a  good  title,  which  itself  de- 
eded on  the  event  of  a  Chancery  suit,  and  was,  not* 
withstanding,  willing  to  go  on  with  his  purcluise;  there 
«d  been  a  communication  of  the  delay  of  the  suit,  and  the 
Resent  bill  was  filed  after  great  delay  (I).     If  the  ven- 

(d)  Pincke  V.  Carteis,  4  Bro.  Meller,  6  Ves.  Jun.  349 ;  see 
•  0,329 ;  and  see  Smith  v.  Bur*  Smith  t.  Sir  Thomas  Dolman,  6 
!••  2  Anstr.  527  ;  and  Paine  v.         Bro.  P.  C.  291,  by  Tomlins. 


(I)  The  juilgment  shews  the  true  ground  of  the  decree ;  but  according 
'the  state  of  facts  in  the  report,  the  case  was  similar  to  that  of  Llojd 
•Collet)  stated  supra,  p.  329, 
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dee  had  called  for  his  deposit  at  the  end  of  the  time  lixmt 
for  completing  the  purchase,  and  insisted  he  would  not< 
on  with  his  purchase,  the  court  would  not  havecompeUedhi 
The  cause  was  afterwards  heard  before  the  Master  of  t 
Rolls,  who  was  also  of  opinion,  that  there  had  been  a  suffi 
ent  communication  of  the  real  state  of  the  delay,  and  tli 
the  purchaser  had  acquiesced  in  it,  or  at  least  not  suffideiil 
declared  his  dissent  to  go  on  with  the  purchase ;  and  tha 
fore  it  was  referred  to  the  Master  to  enquire  as  to  the  tidi 

So  in  Seton  v.  Slade  {p),  it  appeared  that  the  purchas 
was  aware  of  the  objections  to  the  title  at  the  time  he  pa 
chased  the  estate,  and  afterwards  accepted  the  abatxa 
within  a  few  days  of  the  time  appointed  for  completing  tl 
contract.  He  had,  however,  previously  declared,  that  if  tl 
title  was  not  made  out  by  the  time,  he  would  relinquish  tl 
contract;  and  the  day  after  the  time  appointed,  he  actual] 
applied  for  his  deposit,  alleging  that  the  abstract,  so  far  fioi 
shewing  a  right  in  the  vendor  to  convey,  stated  moely  i 
contract  for  the  purchase  by  him,  without  noticing  »  suit  u 
Chancery.  But  the  purchaser  having  been  aw9re  of  th 
objections  to  the  title,  and  having  afterwards  received  tiu 
abstract,  a  specific  performance  was  decreed. 

Although  a  treaty  may  have  lain  dormant  for  some  tiin^i 
yet  if  the  contract  is  not  abandoned,  a  performance  wiO  be 
decreed  in  specie. 

Thus  in  a  case  (q)  where,  upon  objections  to  a  tide,  tb 
treaty  had  proceeded  for  about  two  years,  when  the  vendo!^ 
solicitor  wrote,  calUng  for  a  distinct  answer,  saying,  thi< 
otherwise  he  must  be  under  the  necessity  of  filing  a  biD 
No  answer  was  returned  to  the  letter,  nor  was  any  notice 
given  thatthepurchaseroousideredthe  contract  as  abandon^ 
neither  had  he  brought  any  action  for  the  deposit    ^^ 

(p)  7  Ves,  Jan.  265.  Earl  of  Thtna,  5  Tel.  Ji^ 

(q)  Marquis  of  Hertford  r.  Boore,        720,  n.  (b}. 
5  Vei.  Jan.  719;  lec   MUward  t.  .. 

bxl 
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bill  was  filed  after  a  delay  of  aboitt  14  months,  and  t!i2  de- 
fendant resisted  a  specific  performance  on  the  ground  of 
delay,  by  which,  he  stated,  he  had  snfiered  material  ineon- 
Tcnience,  having  purchased  the  place  as  his  residence,  and 
that  he  wac  induced  to  consider  the  contract  as  abandoned. 
A  specific  performance  was  however  decreed. 

But  if  a  purchaser  object  to  the  title,  and  declare  he  will 
not  complete  the  contract,  and  the  vendor  acquiesce  in  this 
deehxatioDp  he  cannot  afterwards  clear  up  the  objections  to 
his  title,  and  compel  the  purchaser  to  jperfprm  the  agreement, 
llis  was  decided  in  the  case  of  Guest  v.  Hpiuj&ay  (r).  TUe 
pmduiser  took  objections  to  the  titlo,  and  wasinfonned  that 
no  better  title  could  be  made ;  whereupon  he  sai(l«  he  wovl^ 
not  poeeed  in  the  purchase,  and  aft;erwards  returned  the 
abitnet,  at  the  desire  of  the  vendor,  at  the  same  time  ac^ 
quinting  him  (the  vendor)  that  he  (the  purchaser)  still  con- 
sidered the  contract  was  at  an  end.     In  about  eight  months 
^  this;  the  abstract  was  returned,  with  the  objections 
ttiwered,  and  the  bill  was  filed  upqn  the  defend^t  refusing 
ta  onnplete  the  contract.    JBut  the  bill  was  dismissed, 
although  it  was  clear  t}iat  thp  purchaser  had  .almost  all  the 
^  wished  to  be  off  the  bargain.    I^prd  Alvanley,  then 
Matter  of  the  Rolls,  said,  they  should  have  cautioned  the 
poiehaser,  and  told  him  jliey  were  ^oiqg  op  tfi  make  out.  a 
title.    If  they  had  4one  all  thfi^,  and  i^esi^^^a  probable 
pound  to  the  purchaser  that  ^hey  inight  ov^e  fi  good  title, 
Ldt}  Alvai^ey  saidt  he  should  perhaps  no);  h^ve  thought  a 
Tw  too  long. 

Where  circumstances  are  juch  that  the  purchasermoney 
cinnot  be  paid  for  a  length  of  time,  as  if  the  purchaser  die, 
<|^  become  bankrupt  before  the  contract  be  carried  into  effect, 
^  his  executors,  or  assignees,  are  not  able  to  get  in  the 
^SKts  or  effects,  the  vendor  is  entitled  to  require  the  con- 

(r)  5  Ves.  Jun.  818. 
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tract  to  be  rescinded,  and  lie  will  be  allowed  fais  cosU  (i) ; 
or  he  may  demand  a  specific  performance ;  and  if  the  de- 
fendants are  unable  or  unwilling  to  perform  the  contract, 
that  the  estates  may  be  resold ;  and  if  the  purchase-mone^ 
arising  by  the  resale,  together  with  the  deposit,  shall  not 
amount  to  the  purchase-money,  that  the  defendant  may  pa;^ 
the  deficiency. — ^A  bill  for  the  latter  piirposes  was  filed  by    ^ 
vendor  against  the  asi^ignees  of  a  bankrupt,  and  a  decree 
WAS  made  for  resale.     The  deficiency  upon  that  resale  was 
5016/. ;  and  the  cause  coming  on  for  fiirther  directions^ 
Lord  Rosslyn  directed   that  sum  to  be  proved  under  the 
commission ;  saying,  the  whole  purchase-money  was  the  debf^ 
and  the  vendor  had  a  lien  on  the  estate  (/) ;  which  pronog^ 
by  the  resale  deficient,  the  residue  was  to  be  proved  under 
the  commission  {u). 

In  a  late  case,  where  an  estate  was  sold  by  auction»  in 
order  to  pay  off  incumbrances,  imder  the  usual  conditions^ 
and  the  purchase  was  to  be  completed  on  the  85th  of  Maidi^ 
1805,  the  estate  was  sold  for  123,000/.  and  the  purcbase^ 
paid  only  4000/.  as  a  deposit,  when  he  ought  to  have  pai^- 
24,000/.    A  short  time  previously  to  Lady-day  he  wrote  ^^ 
letter  to  the  vendor^>  acknowledging  his  inability  to  pay*^^ 
and^requesting  them  to  join  in  a  resale,  offering  to  pay  an 
loss  by  the  second  sale.    This  they  refiised ;   and  he  n<]r 
having  the  money  ready,  on  the  27th  of  March,  1805,  fili 
a  bill  for  a  specific  performance,  evidently  to  gain  time, 
vendors  filed  a  cross  bill ;  and  afterwards  the  purdiaser 
came  a  bankrupt,  when   the  causes  were  revived.     The  ea^-* 
penses  of  the  vendors  in  payment  of  the  auction  duty,  tr- 

(«)  Markreth  t.  Marlar,  1  Cox,  Dickenson  t.  Heroo,  iwfra^  cL 

259  ;  Cox's  n.  1  to  2  P.  Wmg.  67  ;  10. 
Whittaker  v.  Whiitaker,  4  Bro,  C.  (0  Vide  supra,  ch.  1. 

C,  31 ;  see  Sir  James  Lowther  v.  {u)  Bowles  v.  Rogers^ 6  VeSi 

][vady  AadoTeri  1  Bro.  C.  C.  396  ;  Jun.  95,  n, 

were 
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Tv^ere  very  considerable.  The  cross  cause  came  on  first,  the 
assignees  of  course  could  not  bind  themselves  to  pay  the 
money ;  and  the  contract  was  decreed  to  be  delivered  up  and 
cancelled,  so  that  the  vendors  became  entitled  to  the  4000/. 
deposit  ((T). 


We  are  now  to  consider  whether  equity  will  permit  the 
parties  to  make  time  the  essence  of  the  contract. 

In  Williams  v.  Thompson  or  Bonham  (y),  the  bill  was 

to  carry  into  execution  the  trusts  of  a  will»  and  for  a  specific 

performance  of  an  agreement  by  Bonham,  to  purchase  a  real 

estate  of  the  defendants.    By  the  agreement,  dated  the  9th 

of  July,  1778,  it  was  particularly  expressed, "  that  in  case  a 

good  title  to  the  premises,  discharged  from  all  claims  and 

demands  whatsoever,  should  not  be  made  out  to  the  satisfac- 

tvm  of  Bonham  within  three  years  from  the  date  thereof, 

tbe  agreement  thereby  made,  so  far  as  concerned  the  pur- 

duMe  of  the  premises  [for  the  agreement  contained  other 

stipulations]  should  from  thenceforth  become  void."     The 

defendant  was  always  ready  to  have  completed  his  pur* 

^base,  but  the  trustees  under  the  will  were  incapable  of 

^i^aldng  out  a  title  without  the  aid  of  equity,  and  for  that 

pUpose  the  bill  in  question  was  filed  in  February,  1781. 

because  came  to  a  hearing  on  the  29th  of  June,  1782, 

when  the  defendant  (Bonham)  insisted,  that  the  title  not 

having  been  made  out  at  the  time  mentioned  in  the  agree- 

^^Bt,  he  was  discharged  from  his  purchase.     But  Lord 

^nrlow  was  of  opinion,  that  the  time  fixed  by  the  articles 

f<^  making  a  title  to  the  defendant  was  only  formal,  and  not 

C«)  Steadman  t.  Lord  Gal.  (y)4  Bro.C.C.  331,  cited;Newl. 

l^way,  tt  e  contra^  Rolli,  9th        Contr.  238,  stated.    See  the  case 
Feb.  1808.  in  Lib.  Re{.  B.  1781,  fol.  56i. 
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of  the  essence  of  the  agreement ;  and,  as  appears  by  the  R 
gistefs  book,  he  declared,  that  the  three  years  being  expire 
was  not  a  sufficient  objection  to  the  agreement  being  pe 
fonned. 

This  case  depends  so  much  on  its  own  complicated  circur 
stances,  as  scarcely  to  admit  of  being  cited  as  an  authori 
which  should  rule  any  other  case.  I  find,  from  the  lUgi 
ter*s  book,  tliat  it  was  impossible  to  make  a  title  withoiit 
decree.  The  agreement,  which  was  very  long  and  specu 
stated  all  the  facts ;  and  it  was  expressly  stipulated,  th 
the  trustees  should  use  their  utmost  endeavours  to  obtaiB 
decree,  and  the  purchaser  was  immediately  let  intopossesdo 
Now  the  bill  was  filed  before  the  Expiration  of  the  dur* 
years,  no  laches  was  imputed  to  the  trustees,  and  it  did  n 
appear  that  the  purchaser  had  sustained  any  loss^  or  bei 
put  to  any  inconvenience.  It  would  therefore  have  been 
strong  measure  to  have  held,  that  the  time  was  of  i^e  c 
sence  of  the  contract.  The  purchaser  entered  into  the  coi 
tract  with  full  knowledge  of  all  the  obstacles  in  the  way 
makinga  title;  and  unless  the  purchase  was  completed*  the 
was  no  mode  of  indemnifying  the  trustees  for  the  ei^eoi 
incurred  by  the  Chancery  suit. 

In  the  case  of  Gregson  v.  Riddle  (2;),  which  was  also  U 
fore  LordThurlow,  the  agreement  was  for  a  particular  day 
with  a  proviso,  that  in  case  the  title  should  not  be  approve 
in  two  months,  the  agreement  was  to  be  void,  and  of  noeflfcd 
There  was  an  outstanding  legal  estate,  which  could  not  b 
got  in  by  that  time.  A  bill  was  filed  for  that  purpose,  t 
have  the  legal  estate  conveyed.  The  defendant  resistitxgf 
reference  was  directed,  to  sec  whether  a  good  title  could  b 
made ;  Lord  Loughborough,  then  Lord  Commissioner,  eX 
pressing  an  opinion,  that  the  terms  of  the  agreement  wer 

{%)  7  Vc-s.  Jun.  268,  citod. 

com 
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complied  with  (I).    The  report  was  in  favour  of  the  title. 
The  cause  coming  on  hefore  Lord  Thurlow,  the  performance 
was  still  resisted.     Lord  Thurlow  said*  it  had  been  often  at- 
tempted to  get  rid  of  agreements  upon  this  ground,  but 
never  with  success.    The  utmost  extent  was  to  hold  it  evi* 
dence  of  a  waiver  of  the  agreement ;  but  it  never  was  held 
to  make  it  void.     Mr.  Mansfield,  for  the  defendant,  said, 
the  intention  was  clearly  to  make  it  void ;  and  that  it  would 
be  necessary  to  insert  a  clause^  that  notwithstanding  the  de- 
cision of  the  court  of  Chancery,  it  should  be  void.     Lord 
Thurlow  said,  such  a  clause  might  be  inserted ;  and  the 
parties  would  be  just  as  forward  as  they  were  then. 

On  this  dictum  it  must  be  remarked,  that  the  case  did 
not  qUI  for  it,  as  the  agreement  appears  to  have  been  sub* 
stan^aUy  performed  within  the  time.  And  it  is  said,  that 
in  Potts  V.  Webb,  before  Lord  Thurlow,  it  being  part  of 
the  terms  that  the  purchase  shoidd  be  completed  by  a  certain 
time,  his  Lordship  thought  that  a  good  reason  for  not  de- 
seeing  a  specific  performance  (a).  At  the  same  time  it 
nnut  be  admitted,  that  Lord  Thurlow  entertained  a  floatii^ 
Amnion,  that  time  could  not  m  general  be  made  of  the 
••sencc  of  the  contract.  It  does  not  appear,  however,  that 
^y  case  ever  came  before  him  in  which  he  was  called  upon 
to  dedde  the  point,  and  his  opinion  has  not  been  followed  in 
^bsequent  cases. 

Forin-Lloyd  v.  Collet  (6),  in  which  the  case  of  Gregson 
X-  Biddle  was  cited.  Lord  Chancellor  Loughborough  said, 

(«)  4  Bro.  C,  C.  330,  cited.  {h)  4  Bro.  C.C.  469 ;  4  Vet. 

Jnn.  689  ;  o.  stated  supra. 

(1)  The  stipulation  was,  that  in  case  the  title  should  not  be  approfed 
•^  by  the  purchaser's  counsel  within  two  months,  the  articlt-s  Kbould  be 
^•id.  The  difficulty  upon  the  title  arose  upon  a  settlement  which  thr 
•*Her  insisted  w.^s  voluntary,  and  not  upon  a  mere  outstanding  legal 
♦*t«te.  The  selltr  insisted  upon  being  at  liberty  to  rescind  the  contract, 
^'^^  the  clause  in  the  articles, 

the 
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the  conduct  of  the  parties,  inevitable  aocident»  &c»  mig 
induce  the  court  to  relievis ;  but  it  was  a  difierent  thing 
say,  the  appointment  of  a  day  was  to  have  no  eflfect  at  i 
and  that  it  was  not  in  the  power  of  the  parties  to  omtni 
that  if  the  agreement  was  not  executed  at  a  particular  tin 
the  parties  should  be  at  liberty  to  rescind  it 

And  in  the  late  case  of  Seton  v.  Slade  (c).  Lord  Eld 
said,  he  inclined  much  to  think,  notwithstanding  what  w 
said  in  Gregson  v.  Riddle,  that  time  may  be  made  the  i 
sence  of  the  contract. 

The  case  under  consideration  has  been  assimilated  to 
mortgage,  where,  although  the  parties  may  have  express 
stipulated,  that  if  the  money  be  not  paid  at  a  particul 
time,  the  mortgagor  shall  be  foreclosed,  yet  equity  will  pe 
mit  him  to  redeem,  in  the  same  manner  as  if  no  such  sijpi 
lation  had  been  entered  into.  There  does  not  appear  to  1 
any  analogy  between  the  cases.  In  a  mortgage  such  a  d 
daration  is  inserted  by  the  mortgagee  for  his  own  advantage 
but  as  the  land  is  merely  a  security  for  the  debt,  eqm* 
rightly  considers  that  a  mortgagee  ought  only  to  require  b 
principal  and  interest,  and  not  to  obtain  the  estate  itself  1 
taking  advantage  of  the  necessities  of  the  mortgagor.  Qa 
a  mortgage  and  always  a  mortgage,  has  therefore  become 
maxim ;  and  under  this  axiom  equity  is  indeed  administers 
the  parties  being  put  in  possession  of  their  respective  ri^ 
without  detriment  to  each  other.  The  same  reasonis 
seems  to  apply  to  relief  against  a  penalty.  But  in  an  agre 
ment  for  sale  of  an  estate,  where  it  is  expressly  dedar« 
that  the  contract  shall  be  void  if  a  title  cannot  be  made  b> 
stated  time,   the  parties  themselves  have  mutually  fix^ 

(c)  7  Ves.  Jao«  265 ;  and  see  12  Ves.  Jan.  333  ;  13  Vef.  Ji 
Lewis  ▼.  Lord  Lcchmerc,  10  Mod.  289 ;  2  Mer.  140;  Levy  v.  Llnd 
503;  sec  also  3  Ves.  Jun.  693  j        3  Mer,  81, 

njpo 
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upon  the  time  ^  the  bona  fides  of  siich  a  transaction  seem 
to  he  a  bar  to  the  interference  of  a  court  of  equity ;  and  if 
the  contract  be  vacated  by  virtue  of  the  agreement,  the  par* 
ties  will  still  be  in  the  possession  of  their  respective  rights. 
We  may,  therefore,  perhaps,  venture  to  assert,  that  if  it 
clearly  appear  to  be  the  intention  of  the  parties  to  an 
agreement,  that  time  shall  be  deemed  of  the  essence  of  the 
^contract,  it  must  be  so  considered  in  equity  ((/). 


ner 


It  remains  to  observe,  that  where  no  time  is  limited  for 
the  'perforTTiance  of  the  agrcevienty  the  cases  considered 
under  the  first  division  in  this  chapter,  will  assist  the  student 
in  forming  a  judgment  in  what  instances  equity  ^vill  assist 
a  party  who  has  been  guilty  of  laches,  although  every  case 
of  this  nature  must  in  a  great  measure  depend  upon  its  own 
particular  circumstances.  The  cases  classed  under  the  se- 
cond division  apply,  however,  with  greater  force  to  cases 
^here  no  time  is  limited  than  to  those  where  a  day  is  fixed, 
for  in  the  former  cases,  the  court  has  not  to  struggle  against 
^^  express  stipulation  of  the  parties. 

A  ease  came  before  the  Lords  Commissioners  in  1793 
'^),  where  no  time  was  limited  for  performing  the  agree- 
^'f^t  The  plaintiflF  was  one  of  two  devisees  in  trust  to  sell, 
^d  pay  debts,  and  had  alone  sold  the  estate  (I),  and  entered 
?nto  articles  with  the  defendant.  The  co-trustee  afterwards 
'^ftised  to  join  ;  and  there  was  a  mortgagee  who  refused  to 

(<?)  See  Appiendixy  No.  6.  Lib.  B.  1792^  fo.  28.  nom.  Tyrfi 

^e)  Tyrer  v.  Artingstall,  NewK         t.  Bailey. 
;Coiitr.  236  I  lee  the  case  in  Jleg. 


i<«MM 


(I)  The  estate  was  sold  by  auction  with  the  concurrence  qf  the  aiher 
'''Ki/«p»    The  plftiDti^Tj  howeTer,  only  sigoed  the  agreemf nt« 
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be  paid  off.  Neither  of  these  circumstances  was  disclosed  t  -« 
the  purchaser,  and  upon  this  delay  in  the  title  he  pioceedap^ 
to  bring  his  action  against  the  vendor  for  a  breach  of  tli.  ^ 
agreement  The  plaintiff  brought  his  bill  to  compel  a  sp^ 
cific  perfonnance,  and  to  have  the  co-trustee  join ;  and  tfaa  « 
mortgage  redeemed,  and  to  stay  the  action.  The  defendar^. 
suffered  an  injunction  to  go  against  him  for  want  of  an  ai&. 
swer ;  and  having  afterwards  answered,  a  motion  was  maA< 
to  dissolve  the  injunction ;  and  the  cause  shewn  by  tl^< 
plaintiff  was,  the  possibility  of  making  a  good  title  by  tkSi 
very  suit  The  court  held  the  purchaser  bound,  and  coxi- 
tinued  the  injunction. 

In  this  case  it  appears  &om  the  Register's  book,  that  the 
purchaser  insisted  on  his  purchase,  and  that  the  injunction 
should  be  dissolved ;  which  was  certainly  a  very  important 
feature  in  the  cause.     It  was  not  the  case  of  a  jnun  merely 
seeking  to  recover  his  deposit    It  must,  however,  be  re- 
peated, that  it  is  impossible  to  lay  down  any  general  rule 
applicable  to  cases  where  no  time  is  appoipted  for  perfonniog 
the  agreement      Indeed,  throughoju^  this  chapter,  it  has 
been  found  impossible  to  treat  the  subject  of  it  in  an  ele- 
mentary manner. 


QBJ^f' 
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CHAPTER    IX. 


or  THE  ABSTRACT  AND  CON\'EYANCE :  THE  ASSIGN- 
MENTS OF  TEEMS,  ATTESTED  COPIES  AND  COVENANTS 
FOR  TITLE,  TO  WHICH  A  PURCHASER  IS  ENTITLED : 
OF  SEABCHIKG  FOR  INCUMBRANCES  :  AND  OF  RELIEF 
IX  EESPECT  OF  INCUMBRANCES. 


SECTION  I. 
Of  the  Abstract  and  Conveyance. 

<!  HE  rendor  must  at  his  own  expense  furnish  the  pur- 
^^^9$et  with  an  abstract  of  his  muniments  (I),  and  deduce 
^  deir  title  to  the  estate.  The  ahstract  ought  to  mention 
^^Hfj  incumbrance  whatever  affecting  the  estate,  and  should, 
"betefore,  contain  an  account  of  every  judgment  by  which 
'be  estate  is  aflPected  (a) ;  but  equity  considers  it  complete 
whenever  it  appears,  that  upon  certain  acts  done,  the  legal 
^d  equitable  estates  will  be  in  the  purchaser ;  which  may  be 
<^  before  the  tide  can  be  completed  (&). 

(a)  Richtrds  ?.  Barton,  1  Esp.  (6)  See  8  Vet,  Jun,  436. 

Ca.  268. 


(I)  Formerly  the  title-deeds  themselves  were  delivered  to  the  pur« 
^naser,  and  his  suHcitor  prepared  the  abstract  at  his  expense  ;  and  the 
abstract  was  compared  nith  the  title-deeds  by  the  counsel  before  whom 
•^  Was  laid  ;  see  Temple  t.  Brown,  6  Taunt.  60, 

The 
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The  abstract  is  delivered  for  the  following  purposes :  H 
That  the  purchaser  may  see  whether  the  title  is  such  as  he 
will  accept.  He  has  also  a  right  to  it  after  he  has  taken  an 
opinion,  in  order  to  take  another  opinion  in  case  he  is  not 
satisfied  with  that,  and  for  the  purpose  of  taking  further 
objections,  and  of  iiirther  considering  the  title.  He  must 
have  it  too  for  another  purpose,  to  assist  him  in  preparing 
his  conveyance,  that  he  may  see  who  must  be  made  parties^ 
what  form  of  conveyance  is  expedient,  what  parcels  are  to  he 
inserted,  and  the  like  (c).  As  to  the  general  property  in  the 
abstract,  it  is  hard  to  say,  who  may  have  it ;  while  the  con- 
tract is  open,  it  is  neither  in  the  vendor  nor  in  the  vendee 
absolutely ;  but,  if  the  sale  goes  on,  it  is  the  property  of  ih& 
vendee ;  if  the  sale  is  broken  off,  it  is  the  property  of  the 
vendor.  In  the  mean  time'^the  vendee  has  a  tempoiaiy 
property,  and  a  right  to  keep  it,  even  if  the  title  be  rejected, 
until  the  dispute  be  finally  settled,  for  his  own  justificatimif 
in  order  to  shew  on  what  ground  he  did  reject  the  title  (i')' 
If  the  purchase  go  off,  not  only  is  the  abstract  to  be  retained, 
but  no  copy  to  be  kept,  lest  it  should  be  used  for  a  mil- 
chievous  purpose  (e) ;  and  although  the  purchaser  pays  for 
the  opinion,  yet,  for  the  same  reason,  that  ought,  it  should 
seem,  to  be  returned  with  the  abstract  {f). 

In  a  case  where  the  purchaser  returned  the  abstract  to 
the  seller,  to  answer  the  queries  and  opinion  of  eoUQsdy  it 
was  held,  that  he  (the  purchaser)  might  maintain  tcoftf 
against  the  seller  for  the  abstract,  although  the  seUerWm- 
self  might  ultimately  be  entitled  to  the  abstract.  The  tern" 
porary  property  of  the  purchaser  in  the  abstract  was  sufficient 
to  enable  him  to  maintain  the  action  {g). 

(c)  See  2  Taunt.  276^    per        rence,  J. 

Mansfield,  C.  J.  (/)  See  and  consider  2  TffO^ 

(d)  2  Taant.  278,  per  Cham«        270,  per  Mansfield,  C.J. 

bre,  J.  (g)  Roberts  v.  Wyatt,  2  Tin**- 

(e)  2  Taunt.  277,  per  Law-        268. 
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%e  seUer  is  bound  to  prodttce  the  deeds,  in  order  that 
abstract  may  be  examined  with  them,  although  thejrare 
m  his  possession,  and  the  purchaser  is  not  to  be  entitled 
he  custody  of  them.  But,  if  they  are  in  the  possesion 
t  third  person,  the  purchaser's  solicitor,  it  seems^  must 
1  to  the  place  where  the  deeds  are,  in  order  to  examine 
n  with  the  abstract,  and  the  seller  must  pay  the  expence 
he  jotimey  (A).  (I). 

The  strict  rule  seems  to  be,  that  the  vendor  must  procure 
fee  to  be  vested  either  in  himself,  or  a  trustee  for  him ; 
that  a  purchaser  is  not  compellable  to  bear  the  expense 
I  long  conveyance,  on  account  of  the  legal  estate  having 
B  outstanding  for  a  length  of  time,  or  of  the  estate  being 
ject  to  incumbrances  which  arc  to  be  paid  ciffii).  It  ia 
,  however,  very  usual  to  insist  upon  this,  unless  the  title 
not  be  perfected  without  a  private  act  of  parliament ;  in 
^  ease,  the  expense  of  obtaining  it  is  idways  borne  by 
vendor. 
Jnless  there  be  an  express  stipulation  to  the  contrary, 

»)Shtrp  T.  Page,  Rolls,  1815,  MS.        (t)  See  1  H.  Blackit.  280. 


)  Sale  hj  assignees  of  a  bankrupt.  A  lettlemeat  of  1763  was  in 
[MMtession  of  a  former  parchaser,  and  there  waf  only  a  co? enant  to 
lace  a  copy  of  it*  A  bill  was  filed  by  the  assignees  for  a  specific 
wnance.  The  purchaser  was  informed  that  the  settlement  was  in 
possession  of  a  gentleman  in  the  country,  and  might  be  seen  there. 
lis  ready  to  corenant  to  produce  it.  The  purchaser  submitted  to 
faster  that  it  was  the  duty  of  the  sellers  to  produce  the  deeds  stated 
ie  abstract  before  the  Master,  or  to  the  purchaser's  solicitor  in  Lon- 
The  Master  stated,  that  he  would  make  enquiry  of  conreyancers, 
•  the  practice  in  such  cases  was,  and  afterwards  decided,  that  the 
haser's  solicitor  ought  to  send  to  Baldock,  where  the  deeds  were,  to 
^e  the  abstract  with  the  settlement^  but  that  the  sellers  ought  to 
the  ezpences  of  such  journey. 

the 
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tke  expense  of  the  conveyance  MIb  on  the  purchaser  (JE;) 
who^  at  we  have  akeady  seen,  must  in  that  case  prepare 
tender  the  conveyance  (/).  The  expense  attending  the 
f  jofi  of  the  conveyance  is,  however,  always  borne  by  the  veD< 

If  the  estate  be  copyhold,  the  purchaser  must  bear  tk.^ 
expense  both  of  the  surrender  to  him  and  of  his  irlmi^i. 
sion  (m) ;  and  a  vendor  is  not  obliged  to  pay  the  fine  due 
the  admission  of  the  vendee,  although  he  covenant  to 
render  and  assure  the  copyholds  at  his  own  costs  axzxd 
charges  (n) ;  because,  it  is  said,  the  title  is  perfected  by  tlie 
admittance,  and  the  fine  is  not  due  till  after  (o). 

If  a  draft  be  altered  by  either  party,  although  the  altera* 
tion  be  such  aB  would  be  supported  by  the  courts,  yet  the 
draft  as  altered  should  not  be  ingrossed  without  a  oonunuai* 
cation  being  first  made  to  the  other  party  {p). 

A:  piut^haser  has  a  right  to  require  the  vendor  himself  *^ 
surrender  the  estate,  if  copyhold,  and  to  execute  the  convey- 
ance, if  freehold;  and  he  cannot  be  compelled  to  nixxsgp^ 
either  a  surrender,  or  conveyance,  under  a  power  of  attorney* 
unless  an  actual  necessity  appears  for  it  {q) ;  for  it  tenC^ 


(A)  Ses  2  Ves.  Jun.  155  ;  and 
uaU,  thb  is  th«  aoiTersal  practice 
uf  the  profestion. 

(/)  Supra^  eh.  4. 

(m)  Drory  v.  Man,  1  Atk.  95, 
Saandi-rs*!  edition. 

(»)  Graham  ▼.  Slme,  1  East, 
632. 

(o)  Dalfon  ▼.  Hammood,  4  Co, 
28,  a. :  Rpi  v.  Lord  of  the  Manor 
•f  Hendon,  2  Term  Rep.  ^84; 
and  tee  Fishe  v.  Rogen.  1  Ro. 
Abr.  606:  (A)  pi.  1;  3  Barr, 
1543;  Ui  Cuftt.  p.  163  ;  Woods 
Inst  p.  137  ;  Gilb.  Ten.  205 ;  1 
Watk.  Copjh.  286;  std  fu.  and 


i 


see  Dalton  t.  Hammond,  Cr 
Eliz.  779,  Mo.  622,  pi.  851 ; 
sopp.  to  Co.  Copy.  s.  10; 
Parkins  t.  Titns,  MS.  In  ttP^ 
first  edition,  the  author  dt^^ 
Willowes's  case,  13  Rep.  1.  m^ 
sub? ersive  of  the  authorttj  dDrnt"' 
ton  T.  Hammond,  as  reported  ^^ 
Coke  ;  hot  upon  farther  coosidc'''' 
ation,  he  is  satisfied  that  he  W*^ 
wrong. 

(p)  See  Staines  ▼•  Morris^  ^ 
Ves.  and  Bea.  15« 

(q)  Mitehel  r.  Neale»  2  Vef. 
679 ;  Richards  T.  Barton,  1  Esp* 
Ca.2685andsesj6fVf.li5. 

to 
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to  multiply  his  proofs,  and  he  may  be  put  under  difficulties 

by  these  means ;  the  letter  of  attorney  may  be  lost,  and  the 

party  is  obliged  to  prove  the  execution  of  it  (r),     A  letter  ^ 

attorney  may  be  revoked  the  next  moment,  that  re\'ocatu>n 

may  be  notified  to  the  attorney  without  the  purchaser'^ 

knowledge,  and  then  the  conveyance  would  be  void ;  and  the 

puichaser's  only  remedy  would  be  a  suit  in  equity  {s). 

•    Besides,  the  vendor  may  be  dead  at  the  time  the  power 

is  exercised,  and  in  that  case  the  execution  would  be  voij^ 

as  a  power  of  this  nature  expires  by  the  death  of  the  prin* 

dpal(<).      For  this  reason,  where  a  purchaser  chooses  to 

peimit  the  conveyance  to  be  executed  by  attorney,  the  at- 

taroey  should  execute  a  declaration  of  trust,  that  he  wiU 

stand  possessed  of  the  purchase-money  in  trust  for  the  pur- 

chaser,  until  it  either  appear  by  satis&ctory  evidence,  that 

the  vendor  was  alive  at  the  time  of  the  execution  of  the 

deed,  or  if  he  shall  be  dead,  until  the  estate  is  duly  conveyed 

to^the  purchaser. 

As  a  purdbaser  cannot  be  required  to  take  a  conve3rance 
.executed  by  attorney,  so»  on  the  other  hand,  if  a  vendor  only 
^^venant  to  surrender  or  convey  lands  to  a  purdiaser  upon 
^^^c^iest,  he  is  not  compellable  to  appoint  an  attorney  for 
*hat  purpose  {u). 

Where  the  estate  lies  in  a  register  county,  the  convey- 
ance should  be  registered  as  soon  as  it  is  executed.  Mr. 
^Qliard  remarks  {x)  that,  by  the  statutes  for  registry  th^re 
A  lU)  time  limited  for  registmng  deeds ;  and  that  it  is  th^e- 
fi»e  obvious  firom  $jx  inspection  of  the  acts,  how  necessary  it 

(0  See  Johnson  v.  Mason,  1  (  ^  )    Shipman   v.  Thoinpsoo, 

^Ci.89.  Wynne  t.  Thomas,  WiUes,  105, 

(0  Per  Lord  Uardwicke,   in  -565  ;  Wallace  t.  Cook,  5  Esp.  Ca 

cam  Mitchell  ▼.  Neale,  ubisup.  117.' 

Ai  to  the  rerocation  of  a  power  (ti)  Symms  v.  Lady  Smith.  CroJ 

^  «ttoniey,  fee  Walsh  r.  Whit-  Car.  299,  Godb,  445. 

^^^,  2  Esp.  Ca.  565.  ix)  N.  (2)  to  Shep.  Tonch.  116. 
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is,  that  deedi  should  be  registered  immediatefy  tm 
being  executed:  to  enforce  this  the  more  strongly,  he 
it  may  not  he  useless  to  consider,  if  a  subsequent  convi 
or  mortgage  should  be  executed  for  a  valuable  oonndei 
and  from  an  almost  momentary  inattention  or  delay  < 
first  vendee,  or  mortgagee,  in  not  immediately  regisi 
the  second  vendee  or  mortgagee  should  register  first ;  wl 
in  such  case,  the  first  vendee,  or  mortgagee,  doth  not  tl 
become  in  a  worse  situation  than  he  would  have  be 
law,  in  case  the  re^sterii^  acts  had  not  been  made. 

It  is  very  dear,  that  in  the  case  put,  the  subsequen 
chaser  or  mortgagee,  unless  he  had  notice,  would  ] 
over  the  first  vendee,  or  mortgagee.  And  it  must 
marked,  that  by  delaymg  to  register  his  conveyance, 
chaser  gives  a  prior  incumbrancer,  who  may  have  nq 
to  raster  his  incumbrance,  an  opportunity  of  retrien 
tmst^  and  thereby  establishing  his  demand  on  the  c 
for  the  acts  only  say  that  deeds  shall  be  void,  tm&i 
memorial  thereof  is  registered,  as  by  the  acts  is  du 
bejbre  the  registering  the  memorial  under  which  tk 
sequent  purchaser  claims  {y). 

It  appears,  therefore,  that  there  are  two  cogent  i 
why  a  memorial  of  the  conveyance  should  be  duly  teg 
immediately  after  the  execution  of  the  conveyance ;  tl 
.that  a  prior  incumbrancer  might,  during  the  delay,  r 
his  incumbrance ;  the  other,  thai  the  delay  might  g 
unprincipled  vendor  an  opportunity  of  selling  the  ests 
bona  fide  vendee  without  notice ;  who,  if  he  reg^sita 
deeds  before  the  registry  of  the  first  conveyance^  wou 
tainly  prevail  against  the  first  purchaser. 

(y)  Viic  infra  in  this  cbapterj  and  dM^pter  16. 


\  •. 
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SECTION  11. 
Of  AssignmeTits  of  Terms. 

A  PURCHASER  may  require  an  aseignment  of  all  outstand- 
ng  terms,  of  which  he  could  avail  himself  in  ejectment^  to 
tttend  the  inheritance ;  and  if  the  purchaser  leave  them  out- 
abmding,  he  may  not,  perhaps,  have  the  full  enjoyment  of 
liis  estate,  without,  at  some  future  period,  being  himself  at 
tlie  expense  of  getting  them  in :  for  even  a  mortgagee  would 
k  rery  unwilling  to  advance  money  on  the  estate,  unless 
the  terms  were  assigned,  lest  a  subsequent  mortgagee  or 
porchtser,  without  notice,  should  obtdn  an  assignment  of 
tkem,  and  so  over*reach  the  prior  mortgage. 


I  The  podition  that  a  purchaser  may  require  an  assign- 
ment of  all  outstanding  terms  of  which  he  can  avail  himself 
^  ^ectment^  to  attend  the  inheritance,  naturally  calls  our 
attention  to  the  cases  in  which  a  term  may  be  used  upon  an 
4eetm?nt  We  have  already  seen  that,  in  some  cases,  the 
fonession  of  the  cestui  que  trust  may  operate  as  a  bar  to  his 
tnutee  (z).  So  where  a  purchaser  is  not,  at  the  time  of  his 
Mtract,  aware  of  the  term,  and  its  existence  would  endanger 
V  affect  his  title,  a  fine  levied,  with  five  years  nonclaim, 
^  operate  as  a  bar  to  the  trustee  of  the  term  (a) ;  although, 
^Aete  the  term  is  assigned  in  trust  for  the  purchaser,  a  fine 
l^Hed  will  not  affect  it,  because  such  a  construction  would 
^  manifestly  contrary  to  the  intention  of  the  parties  (6). 
^t  as  the  law  on  these  points  is  not  well  settled,  it  may  be 

(^'Swra,  p,  320.  80,   1   Ler.  270;  se^  Smith  ▼. 

(*;    iMfham  ?.  Morrice,    Cro.  Pierce   Cartb.  100;    Bafket    f. 

^^^  109, 6Ui  resol.  2  Ventr.  829.  Peirce,  1  A  ern.  226. 
(^}  Pteesaii  t.  Btrncf ,  1  Ventr. 

2  A  2  laid 
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laid  dowTi  as  a  general  rule,  that  nearly  all  terms  faf  years, 
however  ancient,  and  notwithstanding  any  adverse  possession 
or  fines,  may  be  required  by  a  purchaser  to  be  assi^ed  to 
attend  the  inheritance ;  and  where'a  term' lia&^ once  been  as- 
signed to  attend  the  inheritance,  although  at  a  period  very  15c- 
mote,  and  it  has  been  since  treated  as  a  subsisting  term  by  de- 
clarations in  the  subsequent  deeds,  that  the  person  in  whom 
it  is  vested  shall  stand  possessed  of  it  in  trust  to  attend  the 
inheritance,  a  jmrchaser  can  never  be  advised  to  permit  the 
term  to  continue  outstanding,  because  it  is  clear,  that  it 
may  be  used  against  him  upon  an  ejectment.  Nor  is  it  any 
answer  to  a  purchaser's  claim,  that  the  term  has  already  been 
.recently  assigned  to  attend  the  inheritance. 

Where  terms  for  years  are  raised  by  settlements,  it  is 
usual  to  introduce  a  proviso,  that  they  shall  cease  when  the 
trusts  are  at  an  end.     la.well  drawn  deeds  this  proviso  al- 
ways expresses  three  events  :  1st,  the  trusts  never  ariang; 
,  2dly,  their  becoming  unnecessary  or  incapable  of  taldng 

effect ;  or,  3dly,  the  performanipe  of  them.  But  it  frequency 

*■"  ^  •  '•  ...•  , 

happens,  in  ill-penned  instruments,  that  these  events  aic 
iipt  accurately  expressed,  or  not  all  provided  for ;  and  in  tho* 
cases  it  must  be  seen  whether,  in  the  events  which  have  hi*- 
pened,  the  term  lias  ceased,  for  if  it  has  not,  the  purchaser 
must  require  an  assignment  of  the  term.     To  illustrate  this 
doctrine,  let  us  suppose  a  term  for  years  to  be  created  fe  . 
raising  a  sum  of  money  for  the  first  son  of  A,  who  shall 
attain  21,  and  that  it  is  declared  by  the  deed,  that  when 
the  trusts  are  performed  the  term  shall  cease.     Now,  in  this 
case,  if  A  should  not  have  a  son  who  attains  21,  the  tnK& 
would  not  have  arisen,  and  consequently  could  not  be  per- 
formed ;   and  it  seems  that  the  term  will  not  cease ;  the 
event  which  happened  not  Jbeing  provided  for  in  the  decla- 
ration for  cesser  of  the  term. 

In  a  late  case  (c),  which  has  already  been  referred  to^  it 

(r)  Hays  T.  Bailey,  Rolli,  IQih  August,  1813,  tide  iupra^  p,291. 

appearedi 
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.ppc^utecC*  that  under  a  power,  Mr.  Walsh  Porter  had,  hy 

.e^d,  chargvHl  the  estate  in'  question  with  the  payment  of 

OOO/.  to  the  children  of  his  then  intended  marriage,  (it  snc)i 

lAie  or  times,  and  in  suehproportions^  and  in  such  manner 

■  IhereinafiteF  mentioned.    And,  by  the  same  deed,  in  fuF- 

bto  exerdse  of  his  power,  he  appointed  the  estate  to  trustees 

bi  500  yeais^  upon  the  usual  trusts  to  raise  the  5000/.  pa)^ 

Aile  to  sons  at  21,  and  daughters  at  21^  or  marriage^  with 

lie  usual  provision  for  raising  maintenance  in  the  mean 

tbie. "  And  it  was  provided,  that  if  no  child  should  become 

entitled  to  the  portions,  or  if  the  person  or  persons  to  whom 

the  next  estate  of  inheritance  of  and  in  the  said  manor', 

fe,  in  reversion  or  remainder,  expectant  on  the  determina* 

tiori  of  the  said  term  of  500  years,  shall,  for  the  time  beingf, 

Idong,  do,  and  ^hall,  well  and  truly  pay,  or  cause  to  Be 

JHoid,  unto  the  said  Edmund  I^ambert  and  Thomas  Gormain 

(the  trustees  of  the  term)  or  the  survivor  of  them,  or  the  ex* 

mentors  or  administrators  of  such  survivor,  or  well  an^ 

siffidently,  to  his  and  their  good  liking,  secure  to  be  paid 

flie  portion  or  portions  hereinbefore  provided,  or  intended  to 

Ite  provided,  for  such  child  or  children,  or  so  much  thereof 

U  shdl  be  remaining  unpaid  (all  such  maintenance  and 

bterest  as  is  hereinbefore  mentioned  being  first  raised  an*d 

tttiafied) ;  and  in  case  all  and  every  of  the  trusts  declared  its 

i^biesaid,   of  and  concerning  the  said  term,   shall  in  all 

tMngsbe  performed  and  satisfied,  or  shall  be  discharge?, 

^JAer  by  becoming  incapable  of  being  performed  or  by  aii^ 

Wher  means,  and  the  trustees  shall  be  paid  -their  expend^, 

tiien  the  term  should  cease.    The  portions  were  paid  to  tlib 

t^c^al  representatives  of  the  siuriving  trustee,  with  all  iii- 

teert  and  maintenance  money  up  td  the  •  day  of  pifiymetft, 

%  the  reversioner,  *'  in  order,'*  as  it  was  declared,  "  to  diS- 

cluirge  the  estates  from  the  portions^  and  that  the  tcMi 

^"^t  cease  by  virtue  of  the  proviso  contained  in  the  ddfeli 

•*f  appointment ;''  and  a  regular  release  was  exeeuted^'by  tlie 

• 

2  A  3  trustees 
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trustees  of  the  term  upon  receipt  of  the  money.    Th«  estate 
was  solcL  and  the  purchase  completed.    The  purchaser  sold 
again ;  and  it  appeared,  that  one  of  the  children  was  still 
under  age ;  and,  it  was  insisted,  that  the  payment  to  the 
trustees  did  not  discharge  the  esti^  fix>m  the  pordoaa. 
The  seller  filed  a  UU  for  a  specific  p^rformynoe,     it  wa« 
argued,  that  the  term  in  the  event  had  ceased;  bat  thsu 
late  Master  of  the  Rolls  suggested  that,  although  ih^ 
term  might  have  ceased,  yet  the  portions  would  still  remain 
charged  on  the  estate  under  the  charge  m  the  deed.  It  wa^ 
however,  subnutted,  that  the  charge,  and  the  term,  and  tip 
trosts  of  it^  must  all  he  taken  together.    The  portions  would! 
liave  been  as  much  a  charge  on  the  estate  under  the  trusts 
of  the  term  as  they  were  under  the  express  chaise.    If  tbe 
term,  which  was  the  legal  and  substantial  security,  was  gOQ? 
at  law,  it  was  impossible  for  equity  to  say,  that  the  cbaigf 
yet  subsisted.    The  very  intention  pf  );he  parties;  would  be 
frustrated  by  such  a  decisiou.   The  portions  were  to  be  paid, 
according  to  the  charge,  to  the  phildreq  in  the  manner  after 
mentioned ;  ^nd  one  mode  afterwards  men|ipned,  was  a  pay- 
ment to  the  children  through  the  medium  of  th        steaai 
The  proviso  was  inserted  to  meet  the  very  case  which  bf- 
pened.      The  trustees  were  persons  in  whom  the  party 
making  the  charge  reposed  confidence ;  and  he,  the  cresttf 
of  the  trust,  had  expressly  provided,  that  if  the  reveraioner 
should  be  desirous  to  discharge  the  estate  be/bre  the  ckSr 
Hren  were  capable  of  receiving  the  portions  (for,  if  they 
were  of  age,  the  portions  would,  of  course,  be  payable  tp 
themselves)  he  might  pay  the  money  to  the  trustees  fo 
them,  or  even  secure  it  to  the  good  liking  of  the  trustseL 
Equity  had  no  power  to  say,  that  this  was  not  a  discmt 
act ;  and  that  the  portions,  although  paid  to  the  tnisteea 
precisely  as  directed  by  the  deed,  should,  for  the  greater 
security  of  the  infants,  still  remain  charged  on  the  estates. 
The  term  had  unquestionably  ceased  at  law ;  and  the  por- 

tioDf 
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rfakh  it  wa8  raised  to  secure,  had,  o(  course,  ceased 
•  In  support  of  the  objection,  it  was  argued,  that 
tions  were  not  payable  by  the  chaige  till  the  children 
i  21,  and  that  they  could  not  before  that  period  be 
the  trustees,  so  as  to  discharge  the  estate  from  them. 
te  Master  of  the  Rolls  said,  that  he  was  inclined  to 
i>pinion,  that  the  chaige  would  run  with  the  term 
mold  regulate  the  mode  of  payment ;  but  he  doubted 
t  the  term  would  cease,  for  it  was  required,  that  **  a]I 
laintenanee  and  interest  should  be  first  raised  and 
L*  Now  maintenance  was  to  bo  raised  till  the  chil* 
tained  31«  Then  how  ean  it  be  said  that  that  ii 
dtil  the  child  attained  21  ?  That  dreumstaace  must 
;  all  the  trusts  must  be  performed ;  it  is  in  the  oon- 
e.  Hb  Honour  doubted  therefore  whether  the  chargt 
oease.  Under  these  circumstances,  he  should  tiiink 
e  purdiaser  would  not  be  forced  to  take  the  title ; 
ercfore  he  over-ruled  the  exception  to  the  Master's 
i^nst  the  title. 

I  objection  was  not  considered  in  the  argument  It 
had  the  point  been  made^  have  been  insisted,  that 
ection  in  the  deed,  that  '*  all  such  maintenance  and 
i  being  first  raised  and  satisfied,**  must  be  confined  to 
nance  and  interest  up  to  the  time  of  payment  of  the 
sL  The  interest  was  the  firuit  of  the  principal ;  and 
lie  principal  was  paid,  it  would  yield  interest,  and  that 
of  course,  be  the  fimd  for  maintenance.  The  ground 
igainst  the  titie  makes  the  reversioner  still  liable  to 
«rest  under  the  chaige  in  the  deed,  although  he  has 
f  the  principal,  which  will  produce  interest  Could 
a  bill  against  the  trustees  to  pay  him  the  interest  of 
Wl  which  he  paid  to  them  ?  Could  the  trustees  file 
gainst  the  owner  of  the  estate  for  payment  of  the  in- 
altliough  they  had  the  5000/.  in  the  funds  ?  And, 
does  it  not  follow  that  the  interest  was  no  longer  a 

S>  4  chaij^e 
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charge  on  the  estate  ?  The  construction,  which  depenc 
the  general  expression  in  the  deed,  wholly  defeats  tlie  h 
tion  of  the  parties,  that  the  reversioner  might,  at  any  \ 
relieve  the  estate  from  the  charge  altogether,  upon  payi 
of  the  portions.  The  power  supposed  to  be  reserved  t 
owner  is,  to  pay  off  the  principal,  and  yet  leave  the  c 
subject  to  the  interest.  The  decision,  in  this  case,  p 
that  the  charge  of  the  interest  is  as  serious  an  objecti< 
the  ownefs  title  as  the  charge  of  the  principal.  K,  ti 
fore,  the  payment  of  the  principal  has  any  operation,  it 
make  the  owner  pay  10  per  cent,  interest  instead  of  5. 
it  is  admitted,  that  the  portions  might  be  paid  to  the 
tees  before  the  children  attained  SI.  Now,  as  the  nui 
nance  and  interest  were  to  be  first  raised  and  paid,  it 
necessarily  be  intended,  that  the  maintenance  was  m 
had  already  accrued ;  for,  how  could  the  trustees  raise  b 
ticipation  what  might  never  become  due  ?  The  provif 
cesser  embraced,  1st,  the  event  of  there  being  no  child 
should  become  entitled  to  the  portion  ;  2d,  the  paymc 
the  portions  to  the  trustees ;  3d,  the  performance  ol 
trusts.  There  are  some  general  words  in  the  proviso  i 
are  unskilfully  introduced ;  but  this  w^as  tlie  intention 
the  words  are  suflScicnt  to  effectuate  it.  The  word, 
introducing  the  3d  event,  must,  it  is  submitted,  be  reac 
for  the  2d  and  3d  events  could  not  happen  together. 

Where  a  portion  is  secured  by  a  term  of  years,  am 
term  is  directed  to  cease  upon  payment  of  the  money, 
the  estate  is  sold  before  the  portion  is  paid,  it  sonicl 
happens  that  the  purchaser  is  desirous  to  keep  the  tcr 
foot,  and  the  foUomng  plan  has  been  adopted  for  that 
pose. — A  fictitious  mortgage  is  first  made  of  the  ten 
raising  the  portion,  to  a  friend  of  the  purchaser's,  in  t 
the  purchase  is  not  noticed ;  then  the  estate  is  convey 
the  purchaser  in  tlie  usual  way,  subject  to  the  mortj 
and  then,  by  a  subsequent  deed,  the  supposed  mortj 

de 
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declares  that  he  has  heen  paid  off,  and  that  he  will  stand 
possessed  of  the  tenn  in  trust  for  the  purchaser,  and  to  attend 
the  inheritance.  Now,  this  plan,  although  certainly  inge- 
nious, is,  I  fear,  ineffectual.  It  is  impossible  to  read  the 
deeds  bearing  date,  as  they  necessarily  must  do,  within  a 
day  or  two  of  each  other,  \vithout  seeing  that  the  whole  pro- 
ceeding is  fictitious ;  and  if  the  term  should  be  set  up  in 
ejectment,  it  would  be  quite  open  to  the  adverse  party  to 
insist  that  the  deeds  were  nugatory.  And  when  the  fact  is 
once  established,  that  the  portion  was  paid  off  without  a 
bona  Jide  mortgage,  it  should  seem  that  the  term  must 
cease,  by  force  of  the  proviso  in  the  deed  creating  it,  and 
that  no  artifice  of  the  parties  can  keep  it  alive. 


IL  We  may  now  consider  shortly  the  leading  rules  on  the 
doctrine  of  merger  of  terms  of  years,  without  a  knowledge 
rf  whichy  the  pr^tical  conveyancer  must  frequently  be  at  a 
loss  to  know  of  what  terms  to  require  an  assignment. 

Where  a  term  of  years  and  the  inheritance  meet  in  one 
person  in  the  same  right,  the  term  is  extinct 

So  a  man  ci^nnot.  Sir  Edward  Coke  says,  have  a  term  for 
years  in  his  own  right,  and  a  freehold  in  aiiter  droits  to  con- 
rist  together  (d) ;  and  he  illustrates  this  rule  by  stating, 
that  where  a  man,  lessee  for  years,  take  a  feme  lessor  to  \vife« 
the  term  is  extinct.    But  this  position  appears  to  be  con- 
tradicted by  the  case  of  Lichden  v,  Winsmorc  (^),  in  which 
it  wr^g  held,  that  if  there  be  lessee  for  years,  reversion  for 
hfe  to  A,  a  married  woman,  and  the  lessee  grant  his  estate 
to  the  husband,  and  then  the  wife  dies,  the  term  is  not  ex- 
tuict,  because  the  husband  has  the  estates  in  several  rights, 
w  the  freehold  was  in  the  wife,  and  the  husband  was  mereh' 

f^)  1  lost.  338,  b ;  see  9  East,  (e)  2  Rolli  Rep.  472 ;    1  Rb. 

P'^  .  Abr.  934,  pi.  10.  Ben.  141. 

seised 
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•eised  in  her  right ;  or,  to  speak  more  correct! j,  the  fiediolii 
was  in  the  hustiand  and  wife,  although  in  her  right  (/)• 

And  it  is  dear,  that  if  in  a  case  like  this,  the  coalition 
be  not  occasioned  by  the  act  of  the  termor,  the  term  will 
not  merge.    Thus,  the  descent  of  the  fee  upon  the  wife  ol 
a  termor  foi  years  after  the  intermarriage  ivill  not  drowQ 
the  term,  because  the  estates  do  not  coalesce  by  the  act  oij 
the  termor  for  years  (^),  and  the  term  he  holds  in  hia  owm 
right,  and  the  freehold  in  right  of  his  wife.    This  waa  de* 
dded  in  the  reign  of  James  I.  by  Fleming,  C.  J.  and  Fenner 
and  Croke,  justices,  against  the  opinion  of  Williams^  jot. 
tice,  who,  even  after  judgment  was  given,  said  to  the  counael 
at  the  bar  that,  as  dear  as  it  was  that  they  were  at  the  bar, 
so  dear  it  was  that  the  term  was  extinct ;  and  in  other  n* 
spects  expressed  himself  very  violently,  so  that  Sir  Ednwl 
Coke's  doctrine  was  not  over-ruled  without  opposition. 

AVhere,  however,  a  husband  termor  for  yean,  wised  of 
the  freehold  in  right  of  his  wife,  has  issue  by  the  wifi^  lo 
that  he  is  entitled,  in  his  own  right,  as  tenant  by  the 
curtesy,  there  seems  reason  to  contend  that  the  tenn  will 
merge  (A). 

A  term  vested  in  a  person  as  executor,  tnay  bdong  te 
him  beneficially ;  and  it  therefore  seems,  that  if  he  pardm^ 
the  reversion,  the  term  will  be  extinct ;  although  it  is  uffd 
in  practice  to  require  an  assignment  of  such  a  term  on  ^ 
future  purchase  of  the  inheritance ;  and  this  practice  iz  8SD^ 
tioned  hynxt  obiter  dictum  of  Lord  C,X  Holt's,  in  Caget* 
Acton  (}),  where  he  admitted  (as  a  point  perfectly  deii) 
that  if  a  man  hath  a  term  as  executor,  and  purchases  the 
reversiont  this  is  no  extinguishment     But  in  Brooke"* 

(/ )  See  Polyblanl^  r.  Htwkiofg  (h)  See  I  Balttr.  1 18. 

DoogL  339.  (•)  1  Salk.  826,  Con.  69|  ib^ 

(g)  Lsdjr  Plstt  T.  Sleap,  Cro.  see  Webb  r.  Rusell,  3  Tenn  R«P. 

Js€.  276  ;  1  BttM.  118 ;  Jenk.  Sd  893. 
Cent*  pi.  38, 

Ahndgment 
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Ahndgmeni  it  is  in  three  several  places  {k)  stated  to  have 
been  held  by  the  judges  Hales  and  Whorwood,  in  4  Ed. 
VX  that  if  a  man  has  a  lease  for  years  as  executor,  and  af- 
terwards purchases  the  land  in  fee^  the  lease  is  extinct ;  and 
thii  position  is  cited  and  not  denied  in  several  cas^  (/),  and 
is  adopted  by  Rolle  in  his  Abridgment  (m).    So  in  a  case 
in  Leonard  (n)»  Dyer  explicitly  laid  down  the  same  doctrine ; 
audit  has  been  treated  as  dear  law,  in  two  cases,  one  of 
which  is  reported  by  Hetly  (o),  and  the  other  by  Freeman 
ip).    And  in  one  case  one  of  the  judges  thought,  that  even 
the  descent  of  the  fee  on  the  executor  would  merge  the 
Uana(q),  although  Lord  Cliief  Baron  Gilbert  justly  questions 
!thii  poatioB  (r).    The  rule,  that  a  purchase  of  the  fee  by 
the  executor  shall  merge  the  term,  appears  to  be  founded  in 
retton  as  well  as  upon  authority ;  for  as  far  as  his  own  interest 
is  concerned,  there  cannot  be  any  reason  why  the  term 
should  not  merge.    It  is  admitted,  however,  on  all  bands, 
ihat  the  term  shaljl  not  be  extinct  as  to  creditors,  and  this  I 
am  induced  to  believe,  from  Lord  Raymond's  report  of  Cage 
T*  Acton,  is  all  that  Lord  Chief  Justice  Holt  meant  (^),  al- 
though his  dictum  is  so  generally  stated  in  Comyn's  and 
Sslkeld's  reports  of  this  case.    At  any  rate,  it  was  an  obiter 
dictum,  »nd  cannot  affect  a  doctrine  apparently  so  well 
tilddished ;  and  it  is  therefore  submitted  to  the  reader,  that 
in  a  case  of  this  nature  the  term  must  merge  in  the  inherit- 
W^  except  as  to  creditors* 

But  a  man  may  have  a  freehold  in  his  own  right,  and  a 
^tm  in  outer  droit  {t). 


U)  Bro«  /  br,  Eitingqlshment  (o)  H«t.  36. 

Hy  Letiet        Surrender  52.  (p)  1  Freem.  289,  pi.  338. 

(JjSUo.         ;   ^  RoUe'f  Rep.  (q)  See  3  Leo.  112. 

*^.  (r)  See  Btc.  Abr.  Leuef.  [fi.) 

im)  I  Ho.  Abr.  934,  pU  9.  '  (#)  1  Lord  Rajrm.  520. 

{fi)  4  Lto.  37,  pK  102.  {1)  1  Init.  338^  b. 

Therefore 
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Therefore,  if  a  man  seized  of  the  freehold  intermarry  iAi 
a  woman  termor  for  years,  the  term  is  not  extinct,  but  ^ 
husband  is  possessed  of  the  term  in  right  of  his  wife,  durin 
the  coverture,  because  he  has  not  done  any  act  to  destroy  tli 
term,  ana  it  is  cast  upon  him  by  the  act  of  law  {u). 

So  if  the  lessee  grant  the  term  to  the  wife  of  the  lessor,  H 
will  not  merge  {x). 

But  if  a  man  possessed  of  a  term  in  right  of  his  wil^ 
purchase  the  freehold,  there  seems  ground  to  contend,  tbt 
the  term  will  merge,  inasmuch  as  the  estates  coalesce  by  his 
own  act,  and  not  as  in  the  case  of  marriage,  by  the  act  of 
law ;  and  accordingly  in  one  case  (t/).  Dyer  held  the  wf^i 
term  to  be  extinct  by  the  husband  purchasing  the  fee ;  and 
^lanwood,  C.  B.  ^eed  with  him ;  and  the  same  doctrine 
appears  to  have  been  held  in  a  case  reported  by  Mwtt(flj. 
Lord  C.  J.  Hobart,  however,  seems  to  have  been  of  opinion, 
that  a  piurchase  by  the  husband  of  the  fee  should  not  extin' 
guish  the  term  (a),  and  in  this  opinion  Lord  C.J.Holt 
appears  to  have  coincided  (6). 

'  Upon  the  foregoing  principle,  if  the  lessee  make  thefreeE' 
holder  his  executor,  the  term  will  not  merge  (c). 

It  was  formerly  holden,  that  a  term  for  years  could  not 
merge  in  a  term  for  years ;  but  in  Hughes  v.  Robotham  {fl* 
it 'was  determined,  that  if  there  be  two  termors,  he  who  W 
the  less  estate  may  surrender  to  the  other,  and  the  tem  ^ 
merge  in  the  greater :  2dly,  that  although  the  revemonl* 

« 

(II)  Brarebrldge  t.  Cook,  Plo.  (b)  See  1  Salk.  326. 

ComiD.  417  ;  and  see  4  Leo.  38  ;  (c)  1  Inst.  338,  b.  j  I  Fr€«iB- 

(iodb.  2  ;  Het.  36.  289,  pi.  338  ;  see  Atiorney^^ 

[x)  Bracebridge  t.  Cook,  Plo.  nl  v.  Sands,  3  Cha.  Rep.  19* 
Comm.  417.  (d)  Hughes  v.  RobothaiDf  Cro* 

(y)  Godb.  2;  4  Leo.  38.  Diz.  302 ;  see  Bac.  Abr.  li^ 

(r)  Mo.  54,  pi,  157.  (S)  s.  2,  ; 

^"^  Young  V.  Radford,  Hob.  3. 

•    *  •     •  ■  ■  Yor 
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z  less  number  of  years  than  the  term  in  possession^  yet 
term  in  possession  ^hall  dro^vn  in  that  in  reversion. 
[t  remains  ta  observe,  that  before  the  statute*  of  uses  {e), 
,  termor  for  years  was  enfeoffed  to  uses,  equity  would  not 
ipel  him  to  execute  the  estate  so  as  to  deprive  himself 
us  term.  The  statute  of  Henry,  by  transferring  the  4ise 
}  a  possession,  would  have  destroyed  the  estates  of  *  ter- 
rs  who  were  enfeoffed  to  uses ;  but  to  prevent  this  injus- 
s,  an  express  saving  was  introduced  into  the  act  of  the 
lits  of  all  persons  seised  to  uses.  ^Therefore,  if.  a  fine  or 
finent  be  levied  or  made  to  a  lessee  for  years  to  the.  use 
ithers,  the  term  will  not  be  extinct,  although  if  the  sta- 
e  had  not  been  made,  the  term  would  have  been  exi^- 
Aed  at  common  law  (/*).  So,  where  a  termor  for  years  was 
de  a  tenant  to  the  precipe,  it  was  held  that,,  although  the 
ahold  vested  in  him  drowned  the  term  until  the  recovery 
I  suffered,  yet,  when  the  recovery  was  perfected,  the  term 
mid  revive  {g).  And  it  seems  that  the  same  rule  mui^t 
vail  where  the  conveyance  1$  by  lease  and  release,,  af- 
iQgh  it  has  been  strenuously  argued,  that  as  the  lease 
a  year  is  a  surrender  in  law  of  the  prior  term,  the  sub- 
uent  release  to  uses  shall  not  bring  the  case  within  the 
mg  of  the  statute  of  uses.  There  appears,  however,  to 
no  weight  in  this  argument ;  a  lease  and  release  being  a 
Qimon  conveyance,  and  deemed  one  assurafice  \  and  from 
i  report  of  the  case,  in  which  the  question  arose,  it  seems, 
t  the  judges  {h)  thought  that  the  term  was  not  extin- 
lined  by  the  lease  for  a  year  (i). 

0  27  H.  VIII.  c.  lo;  8,  3.    '  (A)  See  3  Keb.  Sib. 

/)  Cb'esnej't  case,  Mo.  196,  (f)  FbuBfaPa  V.  Cook,  1  Mod. 

-845,  7  Rep.  19  b.,  20  tr.,  127  r  best  i>eported   fiac.  Abr. 

d*  Leases,  (R).  S.  C.  by  the  name  of 

t)  Terrors  t.  Fermor,  ^  Rgirs  How  v.  Stiles, .  3  Keb.  283,  309  ; 

p.  245 ;  Cro.  Jac.  643  /tcrric's  2  Lev.  126. 

Pi  1  Ventr.  250j,  cited. 

It 
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It  may  here  be  remarked,  that  a  deed  purporting  to  hi 
an  asngnment  of  an  old  term  may»  if  that  term  has  by  any 
aoddent  ceased,  operate  as  the  creation  of  a  new  one.  Am 
in  the  conmion  case  of  an  assignment  of  a  term  in  wHcfa 
the  freeholder  in  revermon  joins  in  granting,  bargaining,  lell^ 
ing,  and  asagning  the  term ;  if  the  old  term  has  become 
Toid,  it  mH  be  tesnfcitated  by  these  words  (Ar). 


III.  The  expense  of  the  assignment  of  any  terms  of  yean 
which  a  purchaser  can  require  to  be  assigned  to  attend  tlie 
inheritance,  must  be  borne  by  the  purchaser  himself  but  tbt 
title  to  them  must  of  course  be  deduced  at  the  expense  of  tbe 
Tender;  andif  a  term  has  never  been  assigned  to  attend  tlie 
inheritance,  the  vendor  must  bear  the  expense,  not  only  of 
deducing  the  title,  but  also  of  the  assignment  of  the  tenn 
to  a  trustee  of  the  purchaser's  nomination  to  attend  the  in- 
heritance. 

The  rule  that  terms  of  years  which  have  never  been  tf- 
signed  to  attend  the  inheritance,  must  be  assigned  to  a 
trustee  of  the  purchaser's  nomination,  at  the  vendor^i  ex- 
peme^  is  not  acknowledged  by  some  gentlemen  of  enunesoer 
who,  on  the  contrary,  insist  that  the  purchaser  must  conaider 
the  term  either  as  a  protection,  or  as  an  incumhiance.  If 
he  deem  it  a  protection,  then  they  contend  that  he  nmit 
assign  it  at  his  own  expense.  It,  on  the  contrary^  the  psr^ 
chaser  treat  the  term  as  an  incumbrance,  they  admit  dut 
the  vendor  must  discharge  the  estate  from  it,  and  acoordin^T 
offer  to  merge  the  term  at  his  expense.  The  general  pno- 
tice  of  the  profession,  however,  is  certainly  in  fitvour  of  the 
purchaser's  right  to  require  an  assignment  of  the  term  to  at- 
tend the  inheritance  at  the  vendor's  expense;  and  whai  it 
is  admitted  that  the  vendor  may  be  compelled  to  meige  the 

{k)  Ste  Denn  ?.  Keneyii  9  Esat,  366. 

term 


OF  ASSIGNHEKTS  OF  TEBH8.  S67 

term  at  his  ovm  expense,  it  seems  very  difficult  to  contend 
that  the  purchaser  may  not  insist  upon  its  being  assigned. 
A  refiisal  to  assign  may,  under  these  circumstances,  be 
thought  to  be  a  mere  subterfuge  to  avoid  the  expense  of  the 
asrignment,  and  throw  it  upon  the  purchaser.  K  the  pur^ 
chaser  insist  upon  an  assignment  of  the  term,  it  seems  dear 
that  the  vendor  cannot  safely  merge  it,  although  the  pur- 
chaser  refuse  to  bear  the  expense  of  the  assignment.  The 
title  appearing  on  the  abstract,  is  that  on  which  the  pur- 
chaser is  to  act,  and  consequently  the  vendor,  after  delivery 
of  the  abstract,  ought  not  merely  of  his  own  authority  to  do 
my  act  to  alter  or  affect  the  title ;  and  a  trustee  of  a  term 
am  scarcely  be  advised,  after  notice  of  a  contract  for  sale  of 
tile  estate,  (when  he  is  by  construction  of  equity  become  a 
trastee  for  the  purchaser),  to  merge  the  term  against  the 
consent  of  his  cestui  que  trust,  the  purchaser.  It  would  be 
difficult,  therefore,  to  establish  any  other  rule  than  that  which, 
it  18  apprehended,  is  generally  adopted  by  the  profession. 

In  some  cases,  perhaps,  assignments  of  terms  may  be  dis- 
pensed with. 

In  Willoughby  v.  Willoughby  (/),  Lord  Hardwicke  laid 
t  down,  ^  that  where  an  old  term  had  been  assigned  upon 
m  express  trust  to  attend  upon  and  protect  the  inheritance. 
If  settled  by  suck  a  deed,  or  the  uses  of  STick  a  settlement 
Itacribed  or  referred  to  particularly,  as  it  sometimes  happens, 
mdtheconveyancerissatisfiedthatthoseusesoftheinheritance 
kunre .  verbeen  barred  till  his  new  settlement  or  purchase  is 
Bade,  he  may  very  safely  rely  upon  it,  because  the  very  assign- 
ment carries  notice  of  the  old  uses  (I).  Nay,  where  the  asssign* 

(i)  1  Term  Rep.  761. 


(I)  Qa.  this.     If  (he  person  claiming  under  the  sc'ttl<'inent  should  sell 

liie  ettatt  to  two  distinct  purchasers,  who  were  equally  innocent,  it  seems, 

that  the  second  purchaser,  by  procuring  an  assignment  of  the  term, 

night  eseliidt  the  first  purchaser  during  the  term. 

mcnt 
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inent  has  been  generally  in  trust  to  attend  the  inheritance,  an 
the  parties  approve  of  the  old  trustees,  they  may  safely  re] 
upon  it,  especially  in  the  cases  of  a  purchase  or  mortgag 
ikvhere  the  title  deeds  always  are,  or  ought  to  be  taken  ic 
for  if  he  has  the  creation  and  the  assignment  of  the  term 
liis  own  hands,  no  use  can  be  made  of  it  against  hiic 
This,  however,  is  never  relied  upon  in  practice.  And  a  d 
claration  of  trust  of  a  term  never  should  be  relied  upc 
unless  all  the  title  deeds  are  delivered  to  the  purchaser.  ^ 
mere  declaration  of  trust  will  not  protect  the  posseanc 
against  a  subsequent  purchaser  bona  Jide,  and  withoi 
notice,  who  procures  an  assignment  of  the  term ;  and  it  hi 
even  been  held,  that  the  custody  of  the  deeds,  acecHnpamei 
by  a  declaration  of  trust  of  the  term,  is,  as  against  a  barede 
claration  of  trust,  tantamount  to  an  actual  assignment  (n) 
But,  as  we  shall  presently  see,  a  case  may  perhaps  cceax/n 
which  an  assignment  of  a  term  would  be  a  protection  agtioii 
a  declaration  of  trust  of  it,  accompanied  by  the  deeds;  m 
that  a  prudent  purchaser  will  scarioelyjever  dispense  widi  ai 
actual  assignment  of  an  outstanding  term. 

Mr.  Butler,  in  his  learned  and  practical  noteato  Cclitt 
lays  down  the  follo^ving  rules  respecting  the  cas^  in  whid 
a  purchaser  should  or  should  not  dispense  with  an  assigciDesi 
of  outstanding  terms  (n). 

'^  1st.  It  may  be  laid  down  as  a  general  rule,  that  whatetd 
a  term  has  been  raised  for  securing  the  payment  of  mooe} 
as  the  assignment  of  it  by  the  trustee  for  the  person  entid0 
to  receive,  to  a  trustee  for  the  person  obliged  to^  pay  A 
money,  is  the  best  possible  evidence  of  the  payment  of  A 
money,  it  may  be  reasonably  required  as  such. 

'*  2dly.  In  case  a  term  for  years  has  been  assigned  to  a 
tend  the  inheritance,  if,  upon  a  purchase,  all  the  deeds  0 

(m)  Stanhope  r.  Earl  Verney,  (fi)  See  the  Idth  section  of 

Batler*t  d.  (1)  s.  13,  to  Co.  Litt.        (1)  to  1st  lost,  290,  b. 

290,  b.  .  ,.  .      . 
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juials  as  counterparts)  by  which  the  term  was  created 
ed»  are  delivered  to  the  purchaser,  and  he  is  satisfied, 
trustee  in  whom  it  is  there  said  to  be  vested,  has 
prior  assignment  of  it,  and  that  the  vendor  has  not 
the  estate  with  any  intermediate  incumbrance;  it  is 
to  say  what  possible  use  can  be  made  of  the  term 
iiim»  or  what  good  can  be  answered  by  requiring  an 
mt  of  it  to  a  trustee  of  his  own,  unless  it  be  to  sati^ 
iiisitions  of  those  to  whom  he  may  afterwards  have 
to  mortgage  or  sell  the  estate. 
f.  But  if  any  of  the  deeds  respecting  the  term  are  not 
l.to  die  purchaser,  or  if  he  is  not  satisfied  of  tho 
lot  having  previously  assigned  it,  or  of  the  vendor 
made  no  intermediate  incumbrance,  it  seems  prudent 
re  an  actual  assignment  of  it  to  a  trustee  for  him." 
I  respect  to  the  second  of  the  above  rules,  the  atten- 
the  purchaser  should  be  particularly  called  to  the 
^  that  the  vendor  has  not  charged  the  estate  with 
xrmediate  incumbrance.     A  vendor  may,  by  fradu- 
resentations,  induce  a  purchaser  to  believe,  that  the 
^  are  destroyed  or  mislaid :  and  if  a  purchaser  act- 
er  this  impression  should  procure  an  actual  assign- 
'  a  term  from  the  person  in  whom  it  was  vested,  it 
apossible  to  contend,  that  the  person  in  possesi^on  of 
is,  although  he  claims  a  prior  title  to  the  inheritance 
any  equity  against  the  subsequent  purchaser,  who 
)t  be  prevented  from  making  the  best  use  he  can  of 
m.     It  is  evident,  however,  that  the  person  having 
tained  an  assignment  of  a  term,  must  have  consider- 
ficulty  in  using  it  as  a  sword  to  attack  the  possession 
dvcrsary  (/;). 
irchaser  may,  in  some  cases,  be  entitled  to  the  benefit 

!•  1  Pow.  Mort.  4th  edit.  (p)  See  ea  parte  Knott,    11 

tos  r.  Bickoell)  6  Ve^.        Ves.  Jnn,  609. 
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of  an  outstanding  term,  although  he  has  neither  an  issign- 
ment  of  it,  nor  the  possession  of  the  deeds  jdating  to  it 
This  doctrine  will  be  discussed  hereafter  (q). 

It  may  here  be  remarked,  that  where  a  term  of  years  ^ 
not  necessarily  appear  on  the  face  of  the  eonveyance,  it  should 
be  assigned  to  attend  the  inheritance  by  a  separate  deed, 
and  no  notice  should  be  taken  of  it  in  the  conveyance  of  the 
fee ;  for  the  legal  estate  must  prevail  at  law  (r),  and  it  is  s 
consequence  of  this  rule,  that  where  a  term  of  yean  is  as- 
signed by  the  conveyance  of  the  inheritance,  or  em  me^ 
tioned  in  it  as  a  subsisting  term,  the  owner  cannot  safely 
bring  an  ejectment  in  his  own  name  only,  lest  his  actios 
should  be  defeated  by  the  production  •  of  the  conveyance  to 
him,  in  which  it  would  appear,  that  the  legal  estate  was 
vested  in  his  trustee.  And  here  we  may  correct  the  oosi- 
mon  error  of  excepting  the  term  in  the  conveyance  of  the 
inheritance,  as  an  incumbrance,  although  it  is  assigscd  to 
attend  by  a  separate  deed.  This  practice  is  very  inconeet, 
for  the  term  is  a  protection,  and  not  an  incumbrance;  vA 
the  exception  in  the  conveyance  effectually  defeats  the  ad- 
vantages which  might  otherwise  be  derived  from  the  tens 
being  assigned  by  a  separate  deed. 

Where  trustees  ought  to  convey  to  the  beneficial  owser. 
it  will,  upon  a  trial,  be  left  to  the  jury  to  presume,  ivbdff 
such  a  presumption  may  reasonably  be  made,  that  they  haTC 
conveyed  accordingly,  in  order  to  prevent  a  just  title  fiom 
being  defeated  by  a  matter  of  fi>rm  (s). 

{q)  See  post.  eh.  17.  cases  in  Burr.  Cowp*  tnd  DoogI* 

(r)  See  Doe  v.  Wroot,  5  Etst,  (s)  Lade  t.  Holford,  Bol.  Ni- 

132,-  aod  the  ca^t  cited   in  the  Pri.  110,  at  explained  in  Doe«' 

note  to  p.  138  ;  which  hare  over'-  Sybourn,   7  Term    Rep.  2;  t^ 

ruled  Mr.  Juftice  Gundrjr*i,  Lord  Koe  r.  Reade,  S  Teroi  Rep.  |1^> 

Mansfield**,  and  Mr.  Justice  BnU  and  see  Doe  r.  Staple,  2  Tef0 

ler's  equitable  doctrioa  as  to  terms  Rep.  634 ;  Taokanl  r.  Wade,  Irii^ 

of  jrears  ;  see  Doe  r.  Pegged  1  T.  Term  Rep.  162;  and  Hiilii7  ^* 

Rep.  75S,  n.  (a)^    and   sefcral  Waller,  12  Yes.  Jun.  239. 

But 
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tut  where  the  trustee  of  a  tenn  is  not  joined  in  an  eject* 
It  linmght  by  his  cestui  que  trust,  and  the  jury  state  in 
lecial  verdict,  or  a  special  case,  that  the  term  still  conti- 
%  the  plaintiff  cannot  prevail  at  law,  but  will  be  defeated 
the  legal  estate  in  his  trustee  {t).  This  must  inevitably 
ipen  where  a  term  of  years  has  been  assigned  to  attend 
inheritance  upon  a  purchase  of  the  fee,  and  the  purs- 
ier brings  an  ejectment  in  his  own  name  only.  It  were 
irly  too  much  to  presume  a  surrender  of  a  term  which  the 
ler  has  so  anxiously  kept  distinct  firom  the  inheritance  (u). 


[V.  The  importance  of  obt^ning  an  assignment  of  all 
Jtsnding  terms^  cannot  be  too  strongly  impressed  on  pur- 
tKts.  If  a  purchaser  has  no  notice,  and  happens  to  take 
£&ctive  conveyance  of  the  inlieritance,  defective  either  by 
soa  of  some  prior  conveyance,  or  of  some  prior  charge  or 
lUjptbnmce,  and  if  he  also  takes  an  assignment  of  the  term 
I  trustee  for  him,  or  to  himself,  where  he  takes  the  con- 
fmee  of  the  inheritance  to  his  trustee,  in  both  these  cases 
ahaU  have  the  benefit  of  the  term  to  protect  him ;  that  is, 
may  make  use  of  the  legal  estate  of  the  term  to  defend 
possession,  or,  if  he  has  lost  the  possession,  to  recover  it  at 
omon  law,  notwithstanding  that  his  adversary  may  at  law 
i^e  the  strict  title  to  the  inheritance  {w). 
Lord  Hardwicke  was  of  opinion,  that  the  protection 
nag  from  a  term  of  years  assigned  to  a  trustee  for  a  piu:- 
iser,  should  extend  generally  to  all  estates,  charges,  and  in- 
mbrances,  created  intermediate  between  the  raising  of  the 

[Q  Coodtilk  T.  Jones,  7  Term  («)  See  Dot  r.  Scott,  11  East, 

^47 ;  Roe  T.  Reade,  8  Term        478. 

V«  US ;  Mid  Me  Doe  T.  Staple,  (r)  WiDofigbby  T.WHIooglibjr, 

Ftrm  Rtp.  684.  1  Term  Rep.  763,  per  Lord  Hard. 

-wicke;  and  i ee  For»  69, 

S  B  S  term 
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term  and  the  purchase  (y).  And  this  doctrine,  unqiiaiiiieil 
as  it  is,  seems  correct.  For  as  the  term  will  prevail  or&r  a 
strict  title  to  the  inheritance,  it  will  of  course  be  a  protec- 
tion against  judgments,  mortgages,  and  all  other  ineum' 
brances  and  estates  less  than  a  fee;  and  it  may,  in  like  mia-' 
nor,  be  used  as  a  shield  against  an  act  {z)  or  commiinoB  (a  ) 
of  bankruptcy. 

In  the  late  case  of  the  King  v.  Smith  (6),  honrerer,  tb^ 
Court  of  Exchequer  held,  that  a  term  of  yean  would  n 
protect  a  purchaser  against  crown  debts,  although  he  pa 
chased  bonajide^  and  without  notice  (I).     This  point 
previously  been  considered  by  most  of  the  leading  character 
in  the  profession,  some  of  whom  have  since  filled  the  high 
judicial  situations ;  and  the  general  opinion  of  the  profession 
appears  to  have  been,  that  a  purchaser  might  protect  hixn- 
self  .igainst  crown  debts,  by  a  legal  term  of  years  createci 
previously  to  the  right  of  the  crown  attaching  on  the  cstatesr, 
where  he  had  not  notice,  express  or  implied^  of  the  debt  duo 
to  the  crown,  or  of  the  vendor  being  an  accountant  to  ike 
crown.     They  relied  on  the  analogy  between  this  casc^  an^ 
the  general  rule  respecting  judgments  and  reoc^nizance^* 

■ 

{y)  See  1  Term  Rep.  768.  See  po$t.  chapter  17|  tUi  p«»^ 

(«)  Collet  T.  De  Gols,  For.  6S.  coDSidered. 
(a)   Hithcox    v.  Sedgwick,  2  (b)  Excheq.  2d  March,  I80f^^ 

Vern.  156,  rerersed  in  Dom.  Proc.  MS.  Appendix,  No.  16» 


(I)  It  has  been  determined  that  in  the  case  of  a  purchase  for  a  Talaibl 
roDsideration,  without  notice  and  without  fraud  or  coTin,  from  a  nmp^' 
contract  debtor  of  the  king,  the  lands  are  not  bound  by  such  simple  coit 
tract  debt.  The  King  t.  Smith,  1  Wight,  34.  In  that  case,  the  genti 
words  in  the  statute  of  13  Elizabeth,  c.  4,  received  a  limited  and  prop^ 
construction.  In  Wilde  v.  Fort,  4  Taunt.  334,  io  which  it  was 
necessary  to  decide  the  point,  the  rule  was  laid  down  with  apparently 
much  latitude,  that  every  person  who  has  receirod  money  beleagiog 
the  crown,  every  acconntarit  of  the  crown  for  money  of  the  crown 
ceived,  falls  within  the  act. 
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a<;ainfit  whioh  a  purdiascr  may  protect  hidudf  by  an  out^ 
titanding  l^al  estate,  unlesa  he  had  notice  of  thein  previ- 
ously to  completing  his  purchase.     The  late  Lord  Kenyan, 
ia  an  opinion  on  this  point,  treated  the  right  of  the  crown  as 
uot  superior  to  that  of  a  subject.     Indeed,  the  point  may 
Gdrly  be  said  to  have  received  what  was  tantamount  to  a 
judidal  decision,  previously  to  the  determination  of  the 
Court   of    Exchequ^.     When   the   late   learned  Chief 
Jufltice  of  the  Common  Pleas  was  Solicitor-general,  he  gave 
m.  qiinion  in  favour  of  the  right  of  the  orown  to  extend 
lauds  in  the  hands  of  a  mortgagee,  although  the  legal  estate 
liad  never  vested  in  the  mortgagor,  but  had  been  con- 
reyed  to  the  mortgagee  by  the  trustees  in  whom  it  had  been 
i^ested  in  trust  for  the  mortgagor.     The  question  under- 
i^ent  great  consideration,  and  it  was  discovered  that  there 
nras  an  old  term  of  years,  to  the  benefit  of  which  the  mort- 
gagee was  dearly  entitled  in  preference  to  any  other  person, 
altlumgh  it  was  not  actually  assigned  to  a  trustee  for  him. 
Tfaa  case  was  again  laid  before  the  Solicitor- general,  who 
then  wrote  an   opinion,   that  the  title  of  the  mortgagee 
would  be  preferred  to  that  of  the  crown.     He  stated,  that 
iqpon  a  short  enquiry  before  he  wrote  his  former  opinion,  it 
had  been  represented  to  him,  that  estates  held  in  trust  for  a 
debtor  of  the  crown,  were  usually  seised  under  extents,  and 
^erc  considered  as  boimd  by  his  debts  in  the  same  manner 
^  those  of  which  he  was  legally  seised.     He  had  since  de- 
<^  a  further  search  to  be  made,  and  was  then  informed 
thtt  no  instances  were  to  be  found  in  which  a  trust  estate  of 
^  debtor  fairly  parted  with  to  a  purchaser  veithout  notice, 
^  been  deemed  to  be  liable  to  the  debts  of  the  crown,  and 
ia  consequence  of  this  information  his  ojj^on  then  inclined 
ttfiwour  of  the  mortgagee.    And  he  gave  a  similar  opinion 
<n  this  point  in  the  year  1801,  so  that  he  had  not  seen  any 

^^^^oa  to  alter  his  opinion  after  a  lapse  of  nearly  twenty 
years. 

2  B  3  The 
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The  prindpal  grounds  of  the  determination  in  the  lung 
V.  Smith  were  three : — Ist,  that  the  lands  of  a  debtor  to  the 
crown  might  he  extended  into  whatever  hands  they  might 
have  been  aliened,  subsequently  to  their  becoming  liable  to 
the  orown ;  Sdly,  that  the  estates  of  which  the  debtor  was 
cestui  que  trust,  might  be  extended ;  and  Sdly,  the  decision 
in  tlie  case  of  tlie  Attorney-general  v.  Sands  (c).  The  two 
first  positions  of  the  court  may  be  admitted  to  be  law  with- 
out, as  it  should  seem,  at  the  same  time  admitting,  that 
a  purchaser  cannot  protect  himself  against  the  crown,  by  tn 
outstanding  legal  estate.  Indeed  it  was  the  third  ground 
upon  which  the  court  principally  relied,  and  built  their  de> 
cree. 

The  determination  in  the  case  of  the  Attomey-general  v. 
Sands  was,  that  the  trust  of  a  term  attendant  on  the  inhoi- 
tance  was  not  forfeited  by  the  felony  of  the  cestui  que  tnulf 
because  it  was  no  more  than  an  accessary  to  the  inheritance, 
wliich  was  not  forfeited.  In  the  King  v.  Smith,  tiJ^e  Coort 
of  Exchequer  thought  that  the  converse  of  this  case  mint  be 
taken  to  be  true.  The  term  was  not  forfeited,  because  the 
inheritance  was  not  forfeited;  but  if  the  inheritance  had  bets 
forfeited,  the  term  must  have  been  forfeited.  The  esse  rf 
the  Attomey«general  v.  Sands  was  decidedin  acourt  of  equi- 
ty, and  appears  wholly  to  depend  upon  the  rules  of  eqifily 
as  to  attendant  terms:  and  on  the  like  principle,  it  maybe 
thought  that  the  same  judges  would  have  denied  rdief 
against  a  purchaser,  in  a  case  similar  to  that  of  the  King  ▼• 
Smith ;  and  that  no  such  relief  could  at  tliis  day  be  granted. 
If  any  remedy,  therefore,  lies  against  the  purchaser,  it  mutt 
be  at  law.  Now  at  law  the  term  in  the  trustee  is  a  termis 
gross.  A  l^al  title,  prior  to  the  right  of  the  crown,  imut 
prevail  at  law;  and  the  court  ought  not  to  advert  to  the 
trust,  only  for  the  purpose  of  taking  the  protection  of  the 

(c)  Ilard.  2  Frcem.  8  Cha.  Bep. 

term 
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1  firom  the  bona  fide  object  of  the  trust,  &r  even  the  arts 
be  law  in  introdudng  collatend  warranties,  discontinue 
%  and   non^laims    to  protect   the  possession^  and 
^gthen  Vie  rights  of  purchasers^  have  been  the  suliject 
numendation  from  the  great  Lord  Nottingham ;  and  it 
bitted  that  if  the  term  be  in  gross,  an  assignment  be- 
any actual  extent  will  stand  good  against  the  king's 
((2).    LfOrd  Hardwicke's  decision  in  Willoughby  v. 
l0ii|^by  is  an  elaborate  performance,  and  was  certainly 
nmced  after  great  consideration.    Every  point  was  ad- 
d  to,  and  yet  his  Lordship  lays  the  rule  down  generally, 
a  purchaser  may  protect  himself  against  all  mesne  in- 
nances  by  a  prior  legal  term,  and  does  not  except  the 
of  the  crown.    And  in  pronouncing  judgment  in  the 
roey-general  v.  Sands,  the  Chief  Baron  observed,  that 
ma  was  only  kept  on  foot  to  avoid  incumbrances  which 
t  affect  the  inheritance ;  and  yet,  although  he  was  dis^ 
ig  the  rights  of  the  crown,  he  did  not  seem  to  consider 
the  tenn  would  not  prevail  over  crown  debts.    It  is  not 
dt  that  in  general  where  a  term  is  attendant  on  the  in- 
iBJDe^  if  the  King  extends  the  inheritance  he  shall  have 
It  to  the  term  (je\  but  the  question  here  turns  upon 
it  is  conceived,  ought  to  form  an  exception  to  that 
vis.  a  purchase  by  the  person  claiming  the  benefit  of 
srm  honafide^  and  without  notice  of  the  daim  of  the 

remains  only  to  observe,  that  in  this  commercial  coun- 
ny  decision  that  tends  to  dog  the  free  alienation  of 
rty,  and  to  render  the  titles  of  £Etir  purchasers  insecure, 
t  but  be  productive  of  the  most  serious  consequences, 
dl  demands  the  interference  of  the  legislature,  if  the 
too  well  settled  to  be  overruled. 

I  Vera.  390.  Nicholls  t.  How,  2  Vera.  389. 

See  the  2d  resolatkn  in' 

3B4  In 
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In  a  still  later  case  {f),  in  which  the  case  i^  King  v. 
Smith  appears  to  have  been  forgotten,  where  a  man  hsTing 
agreed  before  marriage  to  purchase  and  settle  estates,  enteied 
into  bonds  to  the  crown,  and  then  made  a  purchase  and 
afterwards  settled  the  estate  according  to  the  articles,  it  ysbm 
held  that  a  mortgage  term  assigned  to  attend  upon  the  pmr^ 
chase  did  not  protect  the  inheritance  against  the  crown  deb^ 
because  the  settlement  was  voIurUary.  There  was  ra< 
covenant  in  the  articles  which  specifically  bound  the  hnAa 
The  assignment  of  the  term  therefore  could  not,  it  was  hdd 
defeat  the  riarht  of  the  crown. 


Mr,  Butler  justly  observes,  that  **  a  term  should  never  be 
retiedon,  unless  proof  can  be  obtained  easily,  and  at  a  vnaU 
expense,  of  the  instruments  and  acts  in  law,  which  inwt  be 
proved  to  establish  the  creation  and  dediu^tion  of  the  tenn. 
It  shoidd  also  be  ascertained,  that  its  situation  is  such  tf 
enables  the  party  entitled  to  it,  to  avail  himself  of  it  in  eject- 
ment igy*  And  to  enable  the  piurchaser  to  avail  himidf  of 
the  term,  it  is  indispensably  necessary  that  he  should  not 
have  notice,  either  express  or  implied,  of  the  incumlnranceor 
title  against  which  he  is  desirous  of  using  the  term  as  a  pro- 
tection. ^Ir.  Powell,  indeed,  although  he  admits  that  tcnns, 
the  purposes  of  whose  creation  are  answered,  and  which  to^c 
been  expressly  assigned  to  attend  the  inheritance,  will  not  be 
any  protection  to  a  purchaser  of  the  inheritance  who  li*^ 
notice  of  any  judgments,  &c.  yet  contends,  ihatwhmujfsi' 
chaser  of  the  inheritance  obtains  a  term  in  gross,  the  pur- 
poses of  whose  creation  were  not  answered  at  the  time  of  tb0 

(/)  Rex  T,  St.  John,  2  Price,  (g)  N.  1.  $.  18,  to  Co.  I* 

3]r«  Soe  Rex  T,  Hollier,  2  Price,        290,  b, 
394. 

puidiise 
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ptirchase  (I)»  or  a  tenn  the  purposes  of  whose  creation  were 
answered,  hut  which  had  not  heen  expressly  assigned  to. at- 
tend the  inheritance,  hut  merely  waited  upon  the  freehold  hy 
construction  of  equity,  such  purchaser  can  defend  his  pos- 
session by  the  term,  although  he  had  notice  of  any  interven- 
ing judgment. 

This  is  an  attempt  to  establish  a  new  distinction  between 
a  term  assigned  upon  an  express  trust  to  attend  the  inheri- 
tance, and  a  term  attendant  by  the  construction  of  equity,  an 
attempt  which  Lord  Hardwicke  appears  to  have  overruled  in 
tlic  case  of  Willoughby  v.  Willoughby ;  and  it  would  be 
▼^exy  imprudent  for  a  purchaser  of  an  estate  in  any  case  to 
rely  on  a  term  of  years,  as  a  protection  against  any  incum- 
brance, of  which  he  has  express  or  implied  notice. 

It  is,  however,  settled  by  a  series  of  authorities  {h\ 
that  a  purchaser  may  protect  hioiself  against  the  dower  of 
the  vendor's  wife,  by  a  term  created  previously  to  her  right 
<^f  dower  attaching  on  the  estate,  although  he  had  actual 
iiotiee  of  the  marriage,  and  of  her  title  to  dower  ;-*-a  pro- 

(h)  Ladj  Radnor  or  Bodmio  t.  v.  Sutton,  2  P«  Wmi.  700  (11) ; 

Rotberham  or  Vendebeody,  Free.  Hill  t.  Adams,  or  Swannock  v. 

Cha.65;   1  Vern.  179,  356;  2  Lyford,   2  Atk.  208,  ArabK   6; 

Cha.  Ca.  172,  Show  P.  C.  69  ;  Butler's  d.  (1)  Co  Co.  Litf.  208,  a. ; 

Brown  V.  Gibbs,  Wray  v.  WiU  Wjrnn  t.  Williams,  5  Vei.Jun.130  ; 

liams,  Dudley  t.  Dudley,  Prec.  D*Arcy    t.    Blake,  2  Scho.  and 

Cluu  97, 151, 241 ;  and  seeBanks  Lef.  387;  and  see  iupra^  p.  801. 


(I)  In  this  case  the  purchaser  could  of  course  defend  himself  against 
may  subsequent  incumbrancer  to  the  extent  of  the  subeistiog  charge  on 
tiie  term  at  the  time  of  the  purchase.  It  has,  indeed,  been  thought  that 
if  there  nre  two  mortgagees,  and  the  first  in  point  of  charge  buy  the  in* 
hcritanoe,  he  lets  in  the  other  on  the  estatedisebarged  of  the  prior  mort* 
gtge.    See,  however,  Kennedy  ▼•  Daly,  1  Scho.  and  Lef*  855. 

(II)  Note,  this  case  is  generally  thought  to  be  orerraled,  but  Mr. 
Fowtlt  hat  endeatonred  to  shoW|  that  it  it  not  aflbctedhy  later  dedtioBs, 
see  2  Mort.  781, 4th  edit  s  and  In  a  amntcriiit  Mie  of  the  Attamty* 
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lection,  as  we  shall  hereafter  see  (t)  to  which  a  purcliaser 
with  notice  is  not  entitled  in  any  other  instance,  or  against 
any  other  person. 

The  term,  however,  must  be  actually  assigned  to  a  trustee 
for  the  purchaser,  if  it  is  intended  to  be  used  as  a  bar  to  the 
wife's  dower  {k) ;  because,  by  the  rules  of  equity,  every 
term  attendant  on  the  inheritance,  follows  it  in  its  vmm 
modifications,  and  in  the  charges  and  incumbrances  whidi 
attach  on  it,    or  are  created    in    it  (/);   and  therefine^ 
upon  the  marriage  of  a  man  seised  of  lands   of  inheri- 
tance, in   which   there  is   a    term  outstanding,  a  ri^t 
of   dower  attaches  on  the  inheritance,    by   the    act  of 
law,  and  in  equity  the  term  is  equally  bound  with  the 
inheritance;  and  as  the  claim  of  a  purchaser  is  not  more 
fkvoxured  in  equity  than  that  of  a  dowress,  a  purchaser  will 
not  be  entitled  to  the  benefit  of  an  outstanding  term,  to  the 
prejudice  and  in  exclusion  of  a  dowress.    Indeed  the  deci- 
sion {m)  that  a  purchaser  could  defend  himself  against  s 
claim  of  dower  by  a  term  assigned  to  a  trustee  for  him,  pro* 
ceeded  not  on  principle,  but  on  the  universal  practice  sad 

<f )  Infra,  cb.  16.  (/)  See  Charltoo  r.  Low,  8  P« 

(  k)  SeeMaundrelt  v.Maundrell,  Wms*  328. 
7  Ves.  Jun.  567,  10  Ves.  Jon.  (m)  Ladj   Radnor  t.  VenJe* 

246^  particularly  the  closa  of  the  bendy,  Sho\f ,  P.  C.  69. 
judgaent. 


general  r.  Scott,  penci  auctarem  (For.  138,)  Lord  Talbot  is  reported  t^ 
have  said,  that  the  reanon  of  the  decree  in  Banks  r.  Sotton  wu  diiercnts^ 
for  there  the  direction  of  the  will  was,  that  the  legal  estate  slionid 
conrejred  to  Sntton,  and  the  wife  married  him  on  the  expectation 
that  estate,  and  it  was  a  frand  in  the  husband  not  to  call  for  the  aettle*^^ 
ment.  See  m  fuller  note  of  this  case  than  that  which  is  poblishedi 
pendiz.  No.  17.  In  the  late  case  of  D^Arcy  t.  Blake,  2  SdM. 
Lef •  387,  it  was  said  by  the  court,  that  what  was  thrown  Ml  bj 
Joseph  JakylU  in  Baaks  t.  SattoDi  had  been  long  OTermledt 

opinioc:^ 
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of  conveyancers  in  that  respect;  for  (n)  the  Court 
Qcery  and  Honse  of  Lords  were  of  opinion,  that  if 
are  not  to  permit  that  to  be  so^  it  would  be  to  orer- 
3  general  rule  which  had  been  established  and  prac- 
many  titles  to  estates,  and  tend  to  make  such  titles 
»us  for  the  future.  The  same  reason  does  not  apply 
he  purchaser  neglects  to  take  an  assignment  of  the 
t  haying  always  been  the  general  understanding  and 
of  conveyancers  that,  to  protect  against  dower,  the 
List  be  actually  assigned  to  a  trustee  fin:  the  piur- 

ifannock  v.  LifFord  (o),  Xiord  Hardwicke  appears  to 
ladered  it  clear,  and  it  was  admitted  at  the  bar,  that 
Q  before  marriage  conveys  his  estate  privately,  with- 
knowledge  of  liis  wife,  to  trustees,  in  trust  for  him- 
his  heirs  in  fee,  that  will  prevent  dower ;  and  it 
that  this  was  practised  by  a  reverend  judge  of  equity, 
geant  Maynard,  who  made  a  lease  to  his  servant  the 
ore  his  last  marriage  (/>).  But  the  counsel  who 
Smt  the  respondent  in  Radnor  v.  Vendebendy,  before 
ise  of  Lords,  seem  to  have  admitted,  that  if  a  hus- 
it  hejbre  marriage^  make  a  long  lease  on  purpose 
nt  dower,  and  the  woman  expecting  the  privileges 
\e  common  law  gives  to  women  married^  survive 
lity  may  interpose;  and  this  doctrine  has  been  dis- 
eoognized  by  a  learned  judge  and  author  (g).  And 
pinion  may  be  siipported  by  weighty  reasons,  a  pur- 
mnot,  it  is  conceived,  be  advised  to  rely  upon  a  legal 

r  Lord  Harwickf,  see  the  court  did  not  advert  to  i  con. 

•  ubi  tup.  Tejanco  nade  immediaiely  before 

1er*i  n.  (1)  to  Co.  Litt.  marrbje, 

ad  fee  2  P.  Wms.  709.  (p)  See  Show,  P.  C.  71. 

the  caie  of  Bottomley  (7)  61b*  Lex.  Prstor.  267. 
^iirfax,  Prec.  Cha.  336, 

estate^ 
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estate,  created  in  fraud  of  the  rights  of  marriage,  as  a  p 
tection  against  the  wife's  dower  (r), 

It  hath  been  just  observed,  that  by  the  rules  of  equil 
every  term  attendant  on  the  inheritance,  follows  it  in  i 
various  modifications,  and  in  the  charges  and  incumbnuio 
which  attach  on  it,  or  are  created  in  it.  Now  it  is  a  eons 
quence  of  this  rule,  that  whenever  the  inheritance  is  coi 
veyed  or  charged,  the  trustee  of  the  term  becomes  a  tnisb 
for  the  person  in  whose  favour  the  estate  is  conveyed  • 
charged,  to  the  extent  of  his  claims  on  the  estate.  K  d 
trustee  have  notice  of  such  piurchase  or  incumbrance  I 
conscience  will  be  affected ;  and  if  he  assign  the  term  to 
subsequent  purcliascr,  or  incumbrancer,  it  would  be  a  hretu 
of  tnist,  and  he  would  in  equity  be  decreed  to  make  sati 
faction  {s).  A  trustee,  therefore,  of  a  term  to  attend  the  ii 
heritance,  cannot  be  adnsed  to  assign  the  term  to  anff  pn 
chaser  or  incumbrancer,  imless  he  is  satisfied  that  bis  iam 
diate  cestui  que  use  has  not  done  any  prior  act  to  choge  A 
inheritance  (t). 

As  a  trustee  ought  to  be  satisfied,  that  the  person  h 
whose  direction  the  term  is  assigned,  is  the  person  entitled  ( 
require  the  assignment,  it  is  usual,  by  way  of  authority  ts  A 
trustee,  to  recite  all  the  instruments,  &c.  affecting  the  fix 
from  the  time  the  term  was  created  to  the  date  of  thedeei 
of  assignment;  and  this  is  very  conunonly  done^  even  wber 
the  term  has  been  assigned  to  attend  the  inheritanoei  I 
the  latter  case,  however,  such  a  recital  is  both  unnffffff"; 
and  improper;  for  the  trustee  can  only  be  affected  bytb 

(r)  As  to  settlements  by  women  to  apply  to  the  point  vnder  fisi 

pre? ionsly  to  marriage,  in  deroga*  sideration, 
tion  of  the  marital  rights ;  see  (#)  1  Term  Rep.  77L 

Countess  of  Strathmore  r.  Bowes,  (0  See  1  Pow.  Mort  507 ^S^ 

2  Bro.  C.  C.  345,  I  Yes.  Jon.  22,  4th  edit;  Crans  r.  BickaeU,  t  ^^ 

and  the  cases  there  cited,  which  Jud*  174«  Ex  parts  £Mt^  ^ 

may  be  thought,  i^  some  msatare,  Yes.  Jnp.  609. 
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acts  of  his  own  cestui  que  trust ;  and  therefore,  where  a 
tcnn  has  been  actually  assigned  to  attend  the  inheritance, 
on  a  future  assignment  of  it,  it  is  only  necessary  to  recite 
the  deed  creating  the  term,  that  by  divers  conveyances  and 
usunnces  the  fee  became  vested  in  A,  (the  person  requiring 
thi  assignment) ;  and  that  by  divers  assignments  and  acts  in 
Iaw,andultimately  by  such  a  deed  (the  assignment  to  attend) 
the  term  became  vested  in  the  trustee,  in  tnist  for  A;  and 
then  any  instruments  affecting  the  fee.  since  the  last  assign- 
ment of  the  term,  to  attend  the  inheritance,  should  be  re- 
cited. 


V.  Before  we  quit  this  very  interesting  subject,  let  us 
iaquire  in  what  cases  a;  term  of  years  will  attend  the  inheri- 
ta&oe  without  an  express  declaration  of  trust  for  that  J>ur- 

?«(»>. 
First  dien,  it  is  a  general  rule,  that  whenever  a  term 

would  merge  in  the  inheritance  if  united,  it  shall  attend,  if 

IB  a  diflerent  person,  without  an  express  declaration,  by  im- 

iGcttion  of  law  founded  on  the  statute  of  frauds  {x).    And 

Ae  custom  of  London  shall  not  prevail  inver  this  operation 

rf  hw  (^). 

Therefore,  where  a  person  purchases  tlie  inheritanee  in 

own  name,  and  takes  an  assignment  of  a  term  in  the 

WM  of  a  trustee  ^a) ;  or  takes  a  conveyance  of  the  fee  in 

(v)  See  an  admirable  opinion  of  104 ;  2  Vern.  57 ;  Reg.  Lib.  A. 

Ur.Feirne^s  respecting  terms  of  1683^  fol.  283.    It  is  said  in  the 

years,  2  Coll.  Jur.  297.     Mr.  decree^  that  the  lease  and  coniey* 

"owell  has  in  the  last  editionof  his  a  nee  were  in  law  one  confejante ; 

^rtitise  on  Mortgages,  inserted  Kich  t.  Rich,  2Cha.  Ca,  160. 

^^ijopinioo  without  acknowledg.  («)  Tiffin  t.  Tiffin,  1  Vern.  1. 

^iit;see  1  Mort  483—489.  2  Cha.  49,  55-,    Whitchurch    f. 

(*)  See  1  BfO.  C  C.  70.  Whitchurch,  2  P.  Wms.  236,  9  ; 

OyCreenev.  Lambert,! Vern  Mod.  124,  Gilb.  £q.  Rep.  168  n 

^j  dte«;  Dowse  r.  Derltall,  ihul.  Goodright  r.  Sales.  2  Wils.  329. 
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the  name  of  a  trustee,  and  an  assignment  of  a  term  inhis  cms 
name  (a);  in  both  these  cases  the  term  attends  the  mheri^ 
tancei  unless  there  be  an  express  dedaration  to  the  contnih'^ 
whether  the  term  be  purchased  or  obtained  before  or  after  tbe 
purchase  of  the  fee.  And  in  general  there  is  no  difierenccs 
between  an  assignment  of  a  term  toa  trustee,  in  trust  to$t^ 
tend  the  inheritance,  and  an  assignment  to  a  trustee,  Iks 
trust  for  the  purchaser,  his  executors,  administrator^  aimS 
assigns  (b). 

So  the  same  rule  prevails  where  a  man  possessed  of  a  term 
for  years  contracts  for  the  inheritance,  for  the  ▼endor  stsnds 
seised  in  trust  for  the  purchaser  from  the  time  d  the  con- 
tract, (c). 

And  where,  by  reason  of  an  intermediate  term  outstsad- 
ing,  a  term  cannot  merge,  although  vested  in  the  pur- 
chaser together  witli  the  fee,  yet  if  the  purchaser  be  entitled 
to  such  outstanding  term,  even  the  term  vested  in  the  pur- 
chaser, and  which  cannot  merge,  shall  attend  theinheritanoe, 
without  any  express  declaration  for  that  purpose  (dj. 

And  even  if  the  purchaser  cannot  obtain  an  asogmnett 
of  the  whole  term,  yet,  if  a  nominal  reversion  only,  as  a  I^ 
version  of  a  few  days,  be  left  outstanding,  so  much  of  the 
term  as  is  assigned  to  a  trustee  for  the  purchaser  will  k 
deemed  attendant  on  the  inheritance,  without  any  exftt» 
declaration  for  that  purpose.  But  where  the  term  is  stdgiet 
to  rents  or  charges  in  Jbvour  of  other  persons,  whereby  ths 
purchaser  has  not  rubstantiaUy  the  whole  henefUialmtxipk 
in  the  estate,  there  an  express  declaration  is  neoessuj  to 

(a)  North  t.  LangCon.  %  Cba.  ic)  Capel  ▼.  GtrdIer,RoUf,  it* 

Ca.  156;  Dowse  t.  DeriTall,    I  March^  1804,  MS.;  9  Ytui^ 

Vera.  1(H;  Attomej.general  t.  509;  Cooke  t.  Cookt,  S  Adui'^ 

Sands,  3  Cba.  Rep.  19.  Vide  supra^  ch.  4« 

(»)  Best  T.  Sramford.  Free.  Cba.  {d)  Whitcharch  t*  WbHchofd^ 

252 ;  Tiflio  T,  Tiffin,  1  Vt rn.  1 ;  2  P.Wma.  2S69 ;  Mod.  124;  GSb* 

Holt  V.  Ilolt^  1  P.  Wms.374.cited|  £q.  Rep.ISS;  and  see  1  Bro.C»C- 

Pi  It  f  •  Cholmondlej,  Chancer j,  9  170. 
No?.  1751,  M8^ 
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Male  the  term  attendant  The  mere  intent  of  the  pur- 
ch juer  to  purchase  the  whole  interest,  and  that  the  term 
should  attend  the  inheritance*  will  not  varv  the  case. 

The  two  last  propoations  appear  to  he  established  by  the 
case  of  Scot  v.  Fenhoullet  {f).    From  the  imperfect  state-^ 
nent  of  the  facts  in  this  case,  it  is  difficult  to  understand 
the  ground  of  Lord  Thurlow't  decision;  and  it  has  been 
generally  thought,  that  the  decxee  turned  on  the  reversion* 
wliidi  the  purchaser  could  not  get  in  {g).    The  fiu^  as 
stsUed  in  Lord  Thurlow's  judgment,  on  the  rehearing,  rc- 
p«nted  in  Brown,  are  shortly  these:  Mrs.  Rudger  was  seised 
in  fee  of  the  estate,  sulsgect  to  two  terms  of  years,  upon 
whidi  it  should  seem  small  rents  were  reserved;  which  terms 
were  vested  in  trustees  in  trust  fcnr  Mrs.  Rudger  for  life, 
tnd  f(ff  raising  certain  annual  and  gross  sums  of  money* 
Sir  Andrew  Chadwick  purchased  of  Mrs.  Ru^r  the  fee- 
ample  estate,  and  so  much  of  the  terms  as  related  to  it ; 
sad  the  trustees  executed  their  power  by  granting  a  deriva- 
tive lease  to  trustees  for  Sir  Andrew,  with  a  nominal  rever- 
Ma  (11  days)  to  themselves.    Lord  Tfaurlow  admitted, 
that  Sir  Andrew  meant  to  purdiase  the  whole  interest,  and 
that  his  intent  was,  that  the  terms  should  attend  the  inhe- 
xHiaoe.    If  liiey  did  attend  the  inheritance  in  this  case,  it 
ittMp  his  Lordship  said,  be  by  implication  of  law,  as  there 
^  no  express  declaration ;  and,  after  shewing  that  the  case 
of  Whitchurch  v.  Whitchurch  (A)  did  not  apply  to  the  case 
•*&ie  him,  because  that  there  no  interest  was  outstanding, 
«cept  in  form ;  he  added,  "  Sur  Andrew  Chadwick  might 
we  given  these  terms  to  a  stranger,  and  if  the  inheritance 
^••oended,  the  heir  at  law  might  demand  the  rents  reserved 
^  the  leases.    It  is  said  to  be  extremely  plain,  that  Sir 

CT)  1  Bro.  C.  C.  6,  9.  Dig.  513,  i,  17,  and  the  margu 

(C)  8st  Cipel  T.  Girdler,  MS.        nal  abstract  of  the  case  in  Brown . 
•«»<i9Vfs.Ju«.  009;    I    Cruiie'5        *     (A)  5iiprii. 
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Andrew  Chadwick  meant  to  consolidate  the  interests :  tl|if 
is  begging  the  question*  It  is  true  he  meant  to  take  ih^ 
largest  interest  he  could,  but  by  no  means  apparent  that  he 
meant  to  consolidate  the  interests.  /  lay  no  Hres$  on  the 
days  of  the  reversion^  for  it  teas  meant  only  as  a  namml 
revershfi:  they  did  not  mean  to  reserve  a  siAstanikd 
interest.  It  would  be  necessary  there  should  be  an  eipress 
trust  to  make  this  attendant  on  the  inheritance ;  the  tzms- 
action  does  not  supply  a  necessary  construction  of  law.  It 
is  a  very  nice  point,  and  a  very  new  one ;  whether  the 
intent  to  putchaae  the  whole  interest  is  sufficient  to  nuke 
the  tenn  attendant  on  the  inheritance*  2%^  imposiihSihi 
he  was  under  of  purchasing  the  whole,  rendered  an 
express  declaration  necessary  to  make  it  attend  the  iik* 
rit^nce."*  Now,  at  first  sight,  it  certainly  does  teen 
impossible  to  reconcile  those  parts  of  the  judgment  whiolt 
are  printed  in  italics.  But  it  appears  by  an  opiuon  sf  Mr. 
Feame's  (t),  in  erasequ^ice  of  which  the  oiuse  was  reksnir 
that  rents  were,  reserved  by  the  leases  granted  by  the  tror 
tees  to  Sir  Andrew  Chadwick^  and  the  usual,  covensnto 
were  entered  into  by  him»  and  the  trustees  were  xestttined 
to  that  mode  of  making  a  title  by  their  trust,  widdiiefutt^ 
a  reservation  of  rent,  and  the  usual  oovenants. 

This  fact  at  once  reconciles  every  part'of  the  jodgiMit' 
Lord  Thurlow  was  of  opinion,  that  the  revcmoii  of  i^ 
was  immaterial,  but  that  the  Tents  reserved  by  the  Iftses 
rendered  an  express  declaration  necessary  to  make  the  ttrd^ 
attend  the  inheritanee.  And  Mr.  Foamc  wias^ahft  ^^ 
opinion,  that  the  terms  would  not  be  attendant,  If  tJi^ 
was  any  intervening  beneficial  interest  in  any  third'  pwo^ 
ID  divide  the  ownership  of  the  term  frdta  the  inherito*' 
But  as  he  was  told,  that  the  rents  reserved  to  the  trusted 
v.pon  tb?  terms  were  afterwards  purchased  by  Sir  Andrevf# 

(0  9  Collect.  Jarid.  297.    No.  6. 

!lC 
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ihought  die  terms  did  attend  the  inheritance^  although 
e  was  not  any  express  declaration  for  that  purpose;  and 
raq^resdy  delivered  his  opinion,  stthject  to  this  fact, 
;*h  he  had  learned  from  verbal  information  only.  By 
d  TharloWs  decree  on  the  rehearing,  it  appears  clearly, 
;  the  rents  were  not  purchased,  and  consequently  Mr. 
me  was  misinformed  in  this  respect. 
Ir.  Feame's  opinion  on  this  point  is  very  strongly 
Iced;  for  he  thought,  tliat  if  there  was  any  intervening 
ittnding  interest  between  the  ownership  of  the  term  and 
inheritailoe,  even  an  express  declaration  of  trust  could 
make  the  terms  attend(int.  This,  however,  was  going 
fiur ;  and  Lord  Thurlow,  who  had  probably  seen  this 
Imi,  addressing  himself  to  the  cases  in  which  a  term 
id  attend  the  inheritance,  said,  that  might  be  by  two 
ffs :  first,  by  express  declaration ;  and  then,  whether  the 
It  would  or  would  not  merge,  and  whether  the  reversion 
leal  01^  only  nominal,  it  must  be  attendant  on  the  inhe- 
ibce. 

We  have  seen  that  where  a  term  attends  the  inheritance 
hoat  any  express  declaration,  it  is  by  implication  of  law; 

1  Ais  implication,  like  all  implications  of  law,  or  equi- 
fe  presumptions,  may  be  rebutted  by  even  a  parol  decla- 
wx  of  the  person  in  whose  favour  the  implication  or 
tamption  is  made  (/c). 

VL  A  term  for  years  attendant  on  the  inheritance, 
lether  by  express  declaration  or  by  implication,  is  go- 
med  by  the  same  rules  as  the  inheritance  itself  is  subject 
Therefore  it  will  not  be  forfeited  by  the  felony  of  the 
tier  of  the  inheritance  (/) ;  but  if  the  inheritance  escheat, 

2  temi  will  go  with  it  (w). 

')(Sse  j»of/.  ch.  15.  (m)  Throiton  t.  Attorney-Ge- 

'>  AUomey-General  r.  Sand.s        neral,  1  Vern.  34Q|  S57, 
*».  Rep.  19 ;  Hard.  488. 

2  C  So 
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So  it  seemB,  that  suoh  a  term  cannot  pan  bjr  a 
ezteuted  according  to  the  statute  of  frauds  (n). 
appears  to  have  been  thought,  and  the  distinct 
oonc^Ted,  may  be  supported  on  very  solid  grou 
where  a  term  attends  the  inheritance  merely  by 
of  law,  the  owner  may  expressly  bequeath  it  1 
not  executed  inith  the  solemnities  required  by 
tute  (o). 

It  is  dear,  that  where  the  devisor  intended  th< 
anoe  to  pass,  but,  by  reason  of  the  informality  <^ 
it  descends  to  the  heir,  the  term  shall  not  go  to  tb 
but  shall  follow  the  inheritance  in  its  devolatioi 
heir  {p). 

So  where  a  termor  for  years  having  contracted 
fee,  made  his  vnSi^  whereby,  after  reciting  that 
purchased  the  term,  and  contracted  for  the  fee^  a 
ance  of  which  could  not  then  be  obtained,  he 
that  when  a  conveyance  could  be  had,  the  estat 
be  settled  to  the  uses  mentioned  in  his  will,  and 
that  the  remainder  of  the  term  should  remain 
attendant  on  the  inheritance.  The  person  who  o 
to  sell  the  fee  was  not  owner  of  it,  and  the  ownc 
to  another  person.  Sir  Joseph  Jekyll  hdd,  that 
tator  intended  to  pass  the  inheritance;  and  alA 
had  it  not,  yet  the  term  could  not  pass  by  the 
such  a  construction  would  be  contrary  to  the  1 
intention  (q). 

(ft)  Tiffin  T.  Tiffin,  2  Cht.  Ca.  (d)  Set  9  Mod.  127, 

p.  49,  6S I  2  Freem.  66 ;  WiiiU  Collect  Jurid.  276. 

^  cborch  T.  Wbitcharch,  Giib.  £q.  (p)  Cases  cited  anU^  i 

Rep.  168;  Villiers  ▼.  Villiers,  2  (j)  BretT.Suwbridgej 

Atk.  71.    NoUf  Nourse  t.  Yar.  C.  1736;  andsee  Petnie*i 

.   worth,  Finch,  155,  was  before  the  bj  Powell^  145,  xu  (a)*  1 

stM4uteof  fraods.  pendix,  No.  18.    Thisn 
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As  the  iiihcritancc  of  au  estate  3  s  not  lia^ble  to  simple 
contract  debts,  it  follows,  on  the  principle  before  noticed, 
that  a  term  attendant  on  the  inheritance  is  not  personal 
assets  for  the  payment  of  debts  (r),  but  it  is  gcncr^y  stated 
that  such  a  term  is  real  assets : — This  is,  however,  a  very 
incorrect  expression :  the  term  itself  is  not  real  assets,  but  is 
merdy  attendant  on  the  inheritance,  which  is.  In  Chapman 
V.  Bond  (^),  it  appears  to  have  been  thought,  that  although 
the  term  was  in  a  trustee,  yet  if  it  attended  the  inherit^oe 
by  construction  of  equity  only,  it  should  be  assets  in  equity 
&r  payment  of  the  onuei^  debts^  in  like  manner  as  a  term 
taken  in  his  own  jiame  would  be  assets  at  law.  But  this 
opinion  is  clearly  over-ruled ;  and  where  the  term  is  in  a 
trustee^  the  same  rules  prevail  on  tins  point,  whether  the 
tena  be  attendant  by  express  declaration  or  not  (i).  In  one 
cue  it  is  made  a  query,  whether  if  tenant  in  tail  contract 
^drts  by  bond  and  die,  and  it  can  be  made  to  appear  that 
mie  of  hisi  ancestors,  who  bought  the  estate,  found  an  old 
mortgage  upon  it  for  a  long  term  of  years,  which  was  kept 
<n  6kA  to  wait  upon  the  freehold  and  inheritance,  such  lease 
i&  equity  woidd  not  be  assets  in  the  hands  of  the  heir  in 
tul,  f(nr  it  is  equity  only  makes  such  leases  descend,  and  it 
ii  the  highest  equity,  that  a  man's  debts  should  be  paid  (v). 
Thxe  18  not,  however,  the  least  foundation  for  this  doubt. 
Equity,  in  this  respect,  follows  the  law,  and  ^t  law  the  estate 
^  not  bound. 

But  where  the  inheritance  is  in  trustees,  and  the  owner 

cut  will,  1  hope,  he  acceptable  to  ral,  1  Vera.  340  ;  Tiffin  f.  Tiffio, 

^^ittder*     It  contains  a  concise  1  Wrn.  1. 

*<UeBieiit  of  the  fact,  and  Sir  Jo.  (s)  1  V^rn.  1S8. 

**pk  Jckyll^  jud  nenr,  which  is,  (/)  9adf*n  f «  Karl  of  Pembroke, 

I  bclief<»,  not  in  print,  and  com.  2  Vern.  52^  213  ;  2  Trea.  £q.  c. 

Vm  aom^*  interettins;  remarkf  4.  s.  6. 

^ficcntory  bequests  of  terms.  (u)  Ainon,  1 1  Mod.  p.  5, 
(r)  Thruston  t»  A  ttorney.  gene. 

2  C  S  has 
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lias  a  tcrni  in  his  own  name,  aiid  dies  indebted,  the  tern: 
although  limited  to  attend  the  inheritance,  will  be  liable  t 
debts,  for  it  is  assets  at  law  (<r) ;  and  equity  here  follows  th 
lawiy),  and  therefor^  a  purchaser  should  never  takie  th 
term  in  his  own  name,  if  he  do  not  wisb  his  estate  to  ti 
personal  assets. 

If  after  the  death  of  a  person  who  has  taken  an  ateigd 
mcnt  of  a  term  in  liis  own  name,  and  a  conveyimcc  of  th 
inheritance  in  the  name  of  a  trustee,  his  personal  reprcsei! 
tative  assign  the  term  to  attend  the  inhieritanee,  it  willceas 
to  be  assets  at  law ;  and  the  creditors  or  legatees  will  be  ei 
titled  to  satisfaction  against  the  personal  representative,  s 
for  a  devastavit ;  and  may,  it  should  seem,  even  follow  tl 
term  in  equity,  unless  as  against  a  bona  )?(/^pirchaser  wftl 
out  notice,  against  whom  the  term  will  not  be-  semcd  f 
disannexed  from  the  inheritance  in  favour  of  tbe-  cnxBtcn 
or  li^tees,  although  the  purchaser  did  not  tale  an  asngn 
HWit  of  the  term,  or  was  even  not  aware  of  its  exiirteiiot  (zy 


SECTION  in. 

Of  Attested  Copies. 

1  iiug  have  wx  taken  a  cursory  view  of  the  doctrine  i^ 
specting  tenns  of  years,  a  learning  which  demandi  ^^ 

(dr)ThruxtonT.Attorne)r.gene-  Pembroktsli  east,   9  Mail*  1^' 

ral,  ubi  sup. ;  Chapman  t.  Bond,  cited. 

1  Vern.  1 88  ;  Attorney-general  v,  (:)  Charlton  r.  Low, 3  P.  ^^ 

SMids,  Hard.  488.  32. 

{y)  S«e  2  Cka.  Ca.  49 ;  Earl  of 
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practical  conveyancer's  peculiar  attention ;  and  we  are  now 
to  consider  in  what  cases  a  purchaser  is  entitled  to  attested 
copies  of  the  title  deeds. 

If  a  purchaser. cannot  obtain  the  titk  deeds,  he  is,  as  wb 
have  already  seen,  entitled  to  attested  copies  of  them  at  the 
cx})eDse  of  the  vendor,  unless  there  be  an  express  stipulation 
to  the  contrary  (a) ;  and  although  he  may  not  be  entitled 
to  the  possession  of  the  deeds,  yet  he  has  a  right  to  inspect 
tihcm,  and  the  vendor  must  produce  them  far  that  pur- 
pose (&). 

But  a  purdiaser  is  not  entitled  to  attested  copies  of  in- 
struments on  records 

This  was  decided  in  the  case  of  Campbell  v.  Campbell  (c), 
where  the  master,  in  taxing  costs  incurred  by  the  sale  of 
conadarable  estates,  disallowed  the  charges  for  attested 
copies  of  deeds  and  documents  upon  record  ;  and  upon  ex* 
ceptions  to  his  report  on  that  account  coming  on,  the  Master 
of  the  Rolls  over-ruled  them,  and  held  that  a  pin*chaser  was; 
not  entitled  to  sueh  copies  at  the  expense  of  the  vendor. 

In  some  eases,  however,  a  purchaser  can  obtain  attested 
copies  even  of  instruments  on  record.  For  a  purchaser  is 
entitled  to  examine  the  abstract  with  the  original  title  deeds, 
^  trith  attested  copies  of  them  ;  and,  therefore,  if  a  vendor  ' 
^  not  the  instrument  itself,  and  cannot  obtain  it,  he  ijs 
Wnd  to  procure  an  attested  copy  of  it,  to  enable  the  pur- 
chaser to  ascertain  that  the  abstract  is  correct ;  and  when  it 
^  obtained,  the  purcliaser  is  of  course  entitled  to  it  on  the 
^^napletion  of  the  ptuchase ;  unless,  indeed,  the  vendor  re*- 
*^H8  other  estates  holden  under  the  same  title. 

In  a  case  before  Lord  Rosslyn,  where  there  was  an  agree*- 
'^H^t,  that  the  vendor  should  produce  the  original  title 

(«)  Dare  T.TucVer,  6  Ves.  Jun.  (b)  Blurry  v.  Young,  ubi  sup. 

^^  ;  Berry  t.  Young,  2  Csp  Ca.  (r)  Rolls  sittir^x  after  >— i — 

^*  o.  Term,  1793,  MS. 

2  c  3  deeds 
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deeds,  Mg  Lor3sliip  construed  it,  not  only  as  an  eBgagcmcm 
to  produce  the  title  deeds,  but  as  a  negative  stipulation 
that  he  should  not  give  attested  copies.  .  This  ^vas  ecrtamb 
presuming  a  great  deaj,  I.ord  Eldon  has  since  though 
that  the  pressure  of  the  stamp  duties  led  to  that  decirioi 
(d) ;  and,  it  is  probable,  that  a  similar  case  would  now  re 
oeivc  a  diflferent  determination. 

In  a  recent  case,  Lord  Eldon  compelled  the  vendor,  m 
his  o^vn  expense,  to  furnish  attested  copies,  the  purchase 
having  had  no  intimation  that  he  could  not  have  the  decdi 
For,  bis  Lordship  said,  if  he  had  notice  that  he  tras  not  t 
have  them,  he  would  regulate  his  bidding  accordingly ;  coc 
ceiving  that  he  was  to  bear  the  expense  of  procuring  copic 
(e).  From  this,  it  may  be  inferred,  that  notice  that  tt 
purchaser  cannot  have  the  deeds  is  tantamoimt  to  ia  t^ 
lation,  that  he  shall  not  be  furnished  with  attested  c^ieK  : 
the  seller's  expence.  The  general  practice  of  the  professii^ 
founded  on  the  decided  cases,  is,  that  the  seller,  in  the  a.' 
seuce  of  an  express  stipulation  to  the  contrary,  is  botind, 
his  own  expense,  to  furnish  the  purchaser  with  attests 
copies :  and  Lord  Eldon  docs  not  appear  to  have  intenft. 
to  establish  a  new  rule. 

Where  a  purchaser  cannot  daim  the  title  deeds,  it  is 
great  importance  to  him  to  obtain  attested  copies  of  the: 
Eut  attested  copies  are  not  of  themselves  sufficient  secuL-I 
to  a  purchaser, — they  arc  indeed  mere  waste  paper  again 
strangers,  and  cannot  be  used  upon  an  ejectment,  xsnl& 
perhaps,  as  between  the  parties  themselves.  Therefore,  i 
CTfler  to  enable  a  purchaser  to  effectually  manifest,  and  dc 
hrA  his  title  and  possession,  he  is  also  entitled,  at  the  ex- 
panse of  llie  vendor,  to  a  covenant  to  produce  the  deeds 
themselves,  at  the  expense  of  the  pui chaser  (y) ;  whicli 

(d)  .Si«  6  \  fs.  Jun.  460.  (/)  Bvrry   v.  Young,  2  t-f- 

(f)  l)<n1^hton  T,  Jenel)^  15  \'vb,         Ca.  C  10,  n. 
Jan.  I7C),  . 

should 
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in  most  cases,  be  carried  into  ^ect  by  a  separate 
Ind  where  a  vendor  retains  the  deed  by  which  the 
3  is  selling  was  conveyed  to  him,  (which  is  mostly 
when  it  relates  to  other  estates)  it  seems  advisable 
lurchaser  to  require  a  memorandum  of  his  piurchase 
lorsed  on  such  deed. 

where  the  title  deeds  cannot  be  delivered,  assignees 
e  any  other  vendor,  give  attested  copies  of  them  at  the 
of  the  estate,  but  their  covenant  for  the  production 
9eds  should  be  confined  to  the  time  of  their  con- 
as  assignees  {g).  It,  however,  the  covenant  is  so 
the  purchaser  should  have  some  security  that  the 
bo  shall  idtimately  become  entitled  to  the  custody 
leds  will  covenant  for  their  production.  The  proper 
ems  to  be  for  the  assignees'  covenant  to  be  made 
able  in  case  they  shall  procure  the  person  to  whom 
1  deliver  the  deeds  to  enter  into  a  similar  covenant 
piurchaser. 

r  here  be  remarked,  that  although  a  purchaser  of 
I  estate  has  taken  a  covenant  for  the  production  of 
)  yet,  if  they  afterwards  come  into  his  possession  by 
no  person  can  recover  them  from  him  who  has  not 
ight  to  them  than  he  has  (h). 
dng  a  purchaser  to  be  entitled  to  the  custody  of  the 
snselves,  yet  if  any  of  them  be  lost,  and  the  vendor 
er  over  copies  which  would  be  admitted  as  evidence 
ie  purchaser  will  be  compelled  to  take  the  title  (t). 
"e  a  deed  essential  to  the  title  is  in  the  hands  of  a 

Lord  Eldon^  Ez  parte  cases  in  which  the  eiecation  of  an 

ose,  215.  instrnment  will  be  presumed,  see 

?•  Field,  2  Term  Rep,  Skipwith  T.Sbirlej,  11  Ves.  Jun. 

64  ;  Ward  v.  Gamons,  17  Ves.  * 

iy  T.  Philips,  2  Atk.  Jan.  134;  and  see  Holmes  r.  A  ill. 

opinion  of  M  r *  Booth's,  bie>  1  M  add.  55  U 
)piD.  223.     As  to  the 

2  C  4  third 
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third  perron  who  i*  entitled  to  retain  it,  and  would  be  coir 
polled  to  produce  it  to  the  purchaser,  the  court  will  not  coi 
pel  the  purchaser  to  take  the  title  unless  the  deed  is  dopoate-^^c3 
for  the  benefit  of  all  parties  (Ar). 

It  frequently  happens,  that  a  person  liaving  a  covenaiB.  t; 
for  production  of  the  title  deeds  to  his  estate,  sells  only  pair*  & 
of  the  estate,  and  retains  his  purchase  deed,  and  the  covenaiM.  1; 
to  produce  the  deeds ;  and  in  such  cases  I  should  conceit*  ^ 
the  practice  to  be  for  the  vendor  to  enter  into  the  ususbI 
covenant  for  production  of  the  title  deeds  in  his  possessioi 
which  of  course  woidd  include  the  original  covenant  to  pt 
duce  the  deeds.  But  it  seems  that  Mr.  Fcame  thought  (f^^ 
that  a  purchaser  was,  in  cases  of  this  nature,  entitled  to  rc^^ 
^re  the  vendor  to  covenant  for  the  production  of  the  deeds 
to  such  an  extent  as  the  covenant  in  the  vendor's  possessio'Si 
entitled  him  to  the  production  thereof,  unless  he  could  pro- 
eure  a  new  covenant  for  that  purpose,  from  his  grantor;,  <:o 
the  new  purchaser ;  but  that  such  covenant  from  the  vendor 
dhoiild  not  be  enforced,  in  case  he  produced  the  origiaal 
covenant  to  produce  the  deeds,  when  it  should  be  required  tQ 
defend  the  purchaser's  title. 

It  is  not  imusiial  to  insert  a  pro%iso  in  a  deed  of  oovenaiit 
to  produce  title  deeds,  for  determining  the  covenant,  in  caae 
the  vendor  sell  the  part  of  the  estate  retained  by  him,  and 
procure  the  person  to  whom  the  estate  is  sold,  and  the  title 
deeds  are  delivered,  to  enter  into  a  similar  covenant  v^ith  the 
first  purchaser,  for  production  of  the  title  deeds. 

CO  Shore  r.  CoHelt,  Coo;.  '.?3!.         (0  Posth.  1  IS, 


sr.cT.    ^ 
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SECTION  IV. 


Of  Covenants  fur  Title. 

US  now  proceed  to  consider  what  covenants  for  title  a 
aser  is  entitled  to. 

e  covenants  usually  entered  into  by  a  vendor  seised 
I,  are^  1st,  that  he  is  seised  in  fee ;  2dly,  that  be  has 
'  to  convey ;  3dly,  for  quiet  enjoyment  by  the  purcha- 
is  heirs,  and  assigns ;  4thly,  that  the  estate  is  free  from 
ibrauces ;  and  lastly,  for  further  assurance  (7/^). 
here  a  vendor  has  only  a  power  of  appointment,  the 
ovenant  ought  to  be,  that  the  power  was  well  created, 
I  subsisting ;  and  the  other  covenants  should  be  similar 
«c  entered  into  by  a  grantor  seised  in  fee.  In  small 
ascs  the  first  covenant  is  sometimes  omitted,  which 
i)e  safely  done,  for  the  first  and  second  are  synonymous 
ants. 

sometimes  happens,  that  a  purchaser  consents  to  take  a 
tivc  title,  relying  for  his  security  qn  the  vendor's  cove- 
1.  Mr.  Butler  remarks,  that  where  this  is  the  case,  the 
ment  of  the  parties  should  be  particularly  mentionoil, 
las  been  argued,  tliat  as  the  defect  in  question  is  known, 
ist  be  understood  to  have  been  the  agreement  of  the 
laser  to  take  the  title  subject  to  it,  and  that  the  covc- 
;  for  the  title  should  not  extend  to  warrant  it  against 
)articidar  defect  (w).     And  it  may  be  further  observed, 

• 

Sfefos/,  ch.  13.  LUt.  d84,  a.  \  see  also  Savage  r. 

^jec  Butlers  p.  (1)  fo  Co.         AVhithrrad,  3  Cha.  Rep.  14. 

tliat 
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practice  is  undoubtedly  the  most  reasonable,  for  every  pur— 
ohaser  is  certainly  entitled  to  a  regular  chain  of  covenants 
for  the  title.  No  solid  reason  can  be  given,  why  any  hn<= 
should  be  drawn,  and  the  covenants  should  extend  to  thc3 
person  only  who  immediately  preceded  the  vendor;  and^ 
however  the  Court  of  Chancery  may  act  upon  this  rule,  tJi^2 
practice  of  the  profession  has  taken  too  deep  a  root  to  b^ 
easily  extirpated. 

4thly.  Where  an  estate  is  sold  by  trustees  under  a  wil^, 
and  the  money  is  to  be  applied  in  payment  of  debts,  &e.  aad 
the  residue  is  given  over,  a  purchaser  is  not  entitled  to  aay 
covenants  for  the  title,  because  no  line  can  well  be  drawn  as 
to  the  quantum y  wliieh  would  make  a  person  liable  to  co^-c- 
nant ;  and  therefore,  if  tliis  rule  were  not  settled,  a  person 
who  only  took  5l.  might  as  well  be  required  to  covenant,  ai 
one  who  took  a  large  sum  (u). 

The  same  rule  applies  ex  necessitate  when  an  estate  if 
sold  for  similar  puiposes  under  an  order  of  a  court  of  equity. 
If  a  different  nde  prevailed,  the  consequence  would  be,  that 
the  estate  could  never  be  sold  by  decree,  till  the  account  wu 
taken  of  all  the  debts ;  because,  before  that  account  wts 
taken,  it  could  not  appear  who  were  to  join  in  the  convey- 
ance, what  was  the  number,  and  in  what  propoirtiops  they 
were  beneficially  entitled :  but  it  is  the  cpust^nt  practice  to 
sell  the  estate  in  the  first  instance ;  of  coiurse  the  title  can  be 
made  only  by  the  trustees  for  sale,  without  calling  in  the 
parties  who  are  presumptively  beneficially  interested  {x). 

In  both  these  cases,  therefore,  the  purchaser  is  only 
entitled  to  a  covenant  from  the  parties  conve)ing,  that  they 
have  done  no  act  to  incumber.  But  it  is  to  be  lamented,  that 
in  these  instances  also  the  rule  of  the  Coiut  of  Chancery 

(i/)  Wakeman    t.  Duchess  of        P.  C.    145  ;     and  see  Llo)<l  *• 
Rutland,  3  Ves.  Jan.  233,  50 ^        Griffith,     Atk.264. 
afSrmtd  in  Dom.  Proc.  S  Bro.  (x)  Sec  3  Ves.  Jan.  505,  505. 

differs 
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Fers  from  the  practice  of  the  profession  ;  for  it  always  has 
?i:i,  and  still  is,  the  practice  of  the  profession  to  make  all 
?  cestuis  que  trusty  whose  shares  of  the  purchase-money 
in  anywise  considerable,  join  in  covenants  for  the  title, 
iding  to  their  respective  interests, 
he  rule  of  equity  on  this  subject  may  of  course  be  altered 
'tiic  agreement  of  the  parties  (y) ;  and  therefore,  in  all 
•^ments  for  piurchase  of  estates  from  devisees,  &c*  in  trust 
11,  the  purchaser  shoidd  stipulate,  that  such  of  the  per- 
entitled  to  the  purchase-money  as  he  may  require,  shall 
in  the  usual  covenants  for  the  title.  Where,  however, 
^  trust  is  to  pay  debts,  or  trifling  legacies,  which  will  cx- 
>i8t  the  whole  of  the  purchase-money,  it  is  obvious  that 
^h  a  stipulation  could  not  be  carried  into  effect,  and  it  had 
^erefore  better  be  omitted. 
It  might,  perhaps,  be  doubted  whether  equity  woidd,  in 
case  of  this  nature,  enforce  a  specific  performance  against 
.  purchaser  who  was  ignorant,  at  the  time  he  entered  into 
he  contract,  of  there  not  being  any  person  to  covenant  for 
he  title.  To  prevent  any  difficulty  on  this  ground,  it  seems 
dvisable  to  state  in  the  particulars  of  sale  or  agreement,  that 
be  vendors  are  devisees  in  trust  to  sell,  and  that  the  money 
;  to  be  applied  in  payment  of  debts  and  legacies ;  which 
ould  be  notice  that  the  purchaser  could  not  require  cove- 
ants'Tor  the  title. 

It  must,  however,  be  remarked,  that  the  case  of  Wake- 
lan  V.  Duchess  of  Rutland  is  by  no  means  an  authority  that 
^Muis  que  trust  of  money  to  be  produced  by  the  sal<^  of 
itates  devised  to  trustees  to  sell,  cannot  in  any  instance  be 
quired  to  covenant  for  the  title.  Where  the  money  to 
rise  by  sale  of  the  estate  is  absolutely  given  to  two  or  more 
ersons,  they  are  substantially  owners  of  the  estate,  and 
lust  accordingly  covenant  for  the  title. 

(y)  Sec  3  Ves.  Jun.  236. 

So, 
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So,  even  where  the  money  is  in  the  first  place  to  be  applied 
in  pa}Tnent  of  debts,  yet  if  they  are  all  paid  previously  to  the 
sale,  tlie  cesiuis  que  trust  xnnst,  it  is  conceived,  covenant 
for  the  title. 

Upon  this  case  another  observation  occurs.  Lord  Kossip 
.teemed  to  think  it  dangerous  to  make  the  cestuis  que  trust 
parties  to  the  conveyance ;  he  said,  the  prudence  of  the  com- 
mon clause,  that  the  receipts  of  the  trustees  shall  be  a  dis- 
charge to  the  piu*chaser,  would  be  defeated,  and  the  pur- 
chaser would  take  upon  himself  the  knowledge  of  all  the 
trusts  of  the  wiU  (z).  If  this  be  so,  conveyancers  are  indeed 
reprehensible;  but  z$  the  piuchaser  buys  under  the  will, 
whether  the  cestuis  qu€  trust  are  or  are  not  parties  to  the 
conveyance,  he  is  equally  affected  with  the  knowledge  of  the 
trusts ;  and  yet,  as  cufus  est  dare  ^s  est  disponere^  it 
eannot  be  supposed  that  equity  would  compel  a  purchaser  to 
see  to  the  application  of  the  purcjiase-money,  when  the  tes- 
tator himself  has  declared  he  shall  not.  In  Ewer  v,  Coikt 
(a),  it  was  holden,  that  noticd  to  a  purch^er  of  a  be^prt  of 
a  term  did  not  signify,  as  every  person  buying  of  an  W- 
cutor  where  he  is  ruiTned  eg^ecutor^  necessarily  must  have 
such  notice.  This  resolution  applies  to  the  point  in  question* 
and  seems  to  place  it  beyond  controversy. 

Lastly,  in  conveyances  by  the  etown,  a  purehaier  is  art 
entitled  to  any  covenants  for  the  title :  and  where  an  eitste 
is  sold  by  assignees  of  a  bankrupt,  the  puidiaser  is  taiti  ca^ 
titled  to  a  covenant  frtan  the  assignee^  that  they  haieaot 
done  any  act  to  incumber  the  estate. 

But  a  bankrupt  is  always  made  a  party  to  the  eooieir* 
ance  of  his  estate,  to  prevent  the  difficulty  yA&dx  die  pof* 
chaser  might  otherwise  be  put  to,  in  maintainiiig  ^ 
proving  the  title ;  and  the  bankrupt  is  generally  inade  to 

(5)  See  8  Vef.  Job.  235.  (a)  2  P.  Wmi.  148, 

eater 
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*  ■  . 

«r  into  covenants  for  the  title  in  the  same  manner 
he  would  have  done,  had  he  sold  the  estate  while  sol- 
it. 


SECTION  V. 


Of  searching  for  Incwnihrances. 


'  now  comes  in  order  to  consider  in  what  cases  inciun- 
noes  should  he  searched  for. 

L  There  are  few  cases  in  which  judgments  should  not 
seaidied  for  on  the  part  of  a  purchaser ;  and  if  there  is 
r  reason  to  suspect  the  vendor,  it  is  absolutely  necessary 
leaiGh  immediately  before  the  conveyance  is  executed, 
t  any  judgments  may  have  been  entered  up  during  the 
sty;  although  if  any  judgments  should  be  entered  up 
sr  the  purchase-money,  being  an  adequate  consideration, 
letoally  paid,  equity  would  relieve  the  purchaser  against 
I  judgments,  notmthstanding  that  they  were  entered  up 
ffiously  to  the  execution  of  the  conveyance ;  the  vendor 
ng,  in  eqmty,  only  a  trustee  for  the  purchaser,  and  a 
Igment  being  merely  a  general  lien,  and  not  a  spedfic  lien 
the  land :  and  this  equity  prevails,  whether  the  judgment 
ditor  had  or  had  not  notice  of  the  contract  (&). 
[t  seems  advisable  to  ask  the  vendor,  or  his  attorney, 
ether  there  are  any  incumbrances  which  do  not  appear  on 

»  See  Nets.  Ch.  Rep.  184 ;        Ab.  118;  and  see  Kennedy  ▼.  Dalj, 
ich  T.  Earl  of  Winchelsea,  IP.        1  Scho.  and  Lef.  373* 
af.278;10Mod^.418;llVln. 

the 
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the  abstract ;  for  if  he.  answer  in  the  negative,  the  seardi  for 
judgments  may  be  postponed  until  immediatdy  before  the 
execution  of  the  convsyauce ;  and  if  there  ore  any  judg- 
ments, and  the  purchase  cannot  be  completed  on  that  ac- 
count, the  purchaser  can  recover  all  his  expenses  from  die 
vendor  (c).  It  should  seem,  Jiowever,  that  die  purchaBcr 
would  equally  be  entitled  to  recover  the  expense  of  the  con* 
veyance,  although  he  had  not  enquired  after,  or  searched  fer 
incumbrances  before  it  was  prepared. 

A  purchaser  who,  at  the  time  of  his  contract,  is  seised  d 
tho  legal  estate,  as  a  mortgagee,  need  not  search  for  judg- 
ments subsequently  to  the  mortgage,  for  an  equity  of  re- 
demption is  not  within  the  clause  of  the  statute  of  fiaudi, 
which  will  shortly  come  under  our  consideration;  and  it  isy 
therefore,  not  extendable  {d)  (I).  And  as  the  purchaser  iriD, 
by  the  contract,  acquire  equal  equity  with  the  jodgmeat 
creditor,  and  has  already  got  the  legal  estate,  his  title  can- 
not be  impeached.  Some  gentlemen  of  eminence  even  hdd, 
that  notice  of  judgments  entered  up  subsequently  to  Ac 
mortgage  will  not  affect  the  purchaser ;  but  it  is  conoeiied, 
that  if  he  purchase  with  notice,  either  express  or  implied,  d 
any  judgment,  the  legal  estate  ^vill  not  protect  him  in  eqidtjf 
against  the  judgment  creditor.  The  judgment  is  a  fien 
upon  the  estate  in  equity  (e),  and  confers  a  right  on  the  cre- 

(c)  Richards  t.  BartoD,  1  Esp.  Scott  v.  Scholey,  8  Eait|  4(7 ; 

Ca.  268  ;  vide  supra,  ch«  4.  Metcalf  v.  Scholey,  2  New  Htp* 

(J)L78terv.Do11and,lVe8.Jun.  461. 
4^1;  3  Bro.  C.  C.  478  ;  and  see  {e)  Churchill  T.GroTey  NA* 

Burdon  t.  Kennedy,  3  Atk.  739 ;  Cha.  Rep.  89 ;   1  ClULCa.  35. 


(I)  Nofe.  An  equity  of  redemption  has  been  held  to  be  assets  vaiH 
the  statute  of  frauds,  2  Freem.  115,  pi.  130;  althoagh  the  detcnsiai' 
tfon  appears  not  to  have  been  acted  upon.  It  were'  nacli  eaifer  tt 
maintain  that  an  equity  of  redemption  is  extendable  ander  the  statats^ 
X0tc,  the  case  of  Freeman  t.  Taylor,  3  Kcb.  307,  was  before  the  stih^ 

ditor 
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to  redeem  a  prior  mortgage  or  other  incumbrance  {/*). 
by  the  first  principles  of  equity,  a  purchaser,  with  *uo- 
»f  any  incumbrance,  is  bound  by  it  in  the  same  manner 
16  person  was  of  whom  he  purchased  (g).  And, 
d,  it  has  been  expressly  decided,  that  a  mortgagee, 
lanng  the  equity  of  redemption,  is  bound  by  judgments 
iich  he  has  notice,  although  they  were  entered  up  sub- 
mtly  to  the  mortgage  (h). 

bis  doctrine  prevailed  before  the  statute  of  frauds,  and 
been  the  observed  rule  of  equity  ever  since ;  and  it  is 

that  previously  to  the  statute  of  frauds,  a  judgment 
.tor  was  in  like  manner,  and  upon  the  same  principles, 
Table  in  equity  against  a  conveyance  to  b^ustees.  And 
le  10th  section  of  that  statute  it  is  enacted,  that  execu- 
may  be  delivered  upon  any  judgment,  statute,  or  recog- 
loe,  of  all  such  lands,  &c»  as  any  other  person  or  persons 
be  seised  or  possessed  of  in  trust  for  him  against  whom 
i&m  is  so  sued,  in  the  same  manner  as  if  he  had  been 
1  rf  such  lands,  &c.  of  such  estate  as  they  be  seised  of 
lit  for  him  at  the  time  of  the  execution  sued,  and  shall 
U  discharged  of  the  incumbrances  of  the  trustee.  Upon 
onstruction  of  this  statute  it  hath  been  holden,  that  if 
rtee  has  conveyed  the  lands  before  execution  sued, 
||h  be  was  seised  in  trust  for  the  defendant  at  the  time 
6  judgment,  the  lands  cannot  be  taken  in  execution,  (a), 
it  b  dear,  that  where  the  fee  is  in  trustees,  the  pur- 
r  would  not  be  bound  by  any  judgment,  upon  which 
nit  of  execution  had  been  sued,  and  of  which  he  had 
otice.  But  here,  as  in  the  preceding  case,  the  pur- 
r,  it  is  contended  in  practice,  cannot  be  advised  to  rely 

See  2  Cha.  Rep.  180.  Yin.  Abr.  52,  (E)  pi.  2. 

See  Anoo.  2  Ventr.  361,  (t)  Hont  v.  Coles,  Com.  226  ; 

see  Higgins  t.  The  York  Build- 
Greswold  t.  Marsham,  2        logs  Com{)any,  2  Atk.  107. 
^  170 ;  Crisp  ?.  Heath,  7 
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on  the  legal  estate  in  the  trustees,  where  he  has  notice  of 
any  subsequent  judgments.  Mr.  Powell  (Ar),  howerer,  en- 
tertained a  contrary  opinion.  Afier  shewing  that  trust 
estates  can  only  be  taken  in  execution  by  virtue  of  the  sta- 
stute  of  frauds,  he  contends,  that  where  the  legal  estate  is  in 
a  trustee,  notice  to  a  purchaser  of  judgments  is  immaterial, 
because  the  lands  are  not  liable  at  law ;  and^  as  equity  fd- 
lows  the  latv,  no  relief  would  be  granted  against  the  pnr*  , 
chaser,  tlirough  the  medium  of  a  court  of  equity. 

If  the  case  of  Hunt  v.  Coles  be  an  authority,  it  must  be 
acknowledged  that  trust  estates  cannot  be  aflfected  by  any 
execution  sued  upon  a  judgment  after  the  trustee  has  cod* 
Tcyed  away  the  lands.  But  admitting,  that  before  the  sta- 
tute of  frauds,  an  incumbrancer  might  be  rdieved  agahist  a 
conveyance  to  trustees,  it  should  seem  to  follow,  that  tlie 
same  equity  must  still  be  administered.  It  were  difficuk  to 
successftdly  contend,  that  the  statute  haR  concluded  the 
equitable  relief.  The  registering  acts  expressly  enact,  tbt 
a  purchaser  shall  not  be  bound  by  instruments,  &e.  unbss 
they  are  registered,  notwithstanding  which  equity  ^ 
fasten  on  the  conscience  of  a  purchaser  who  bought  w& 
notice  of  any  unregistered  incumbrance;  and  there  is  wsffij 
greater  reason  to  hold,,  that  the  jurisdiction  of  equity  shall 
not  be  barred  by  a  statute  which  merely  gives  a  partial  le- 
medy  at  law  without  interfering  with  the  equitable  lights 
of  the  parties. 

The  difficulty  in  the  way  of  the  relief  would  be^  that  no 
case  can  be  found,  after  the  most  diligent  search,  in  wbaA  ^ 
judgment  creditor  has  been  rdieved  against  a  oonveyaace  to 
trustees,  where  a  purchaser  had'  subeequoitly  acquired  ^ 
legal  estate.  The  author  formerly  thought  thirt  ttpoif 
would  relieve  against  the  purchaser,  if  he  bought  with 
notice;  but  his  confidence  in  that  opinion  has  been  sbak^ 
by  the  want  of  authority  in  support  of  it.    Notihixig  W  * 

{k)  2  More.  4th  Edit.  p.  60S.  .  , 

jttdici^ 
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St 

Whe*e,  however,  an  estate  is  conveyed  to  trustees  upon 
ist  to  seU,  and  pay  debts,  &c.  and  to  pay  the  surplus  of  the 
mies  to  arise  by  sale  to  the  grantor,  and  the  receipts  of 
I  trustees  are  made  sufficient  discharges  to  the  purchasers ; 
s  better  opinion  is,  that  the  purchaser  is  not  bound  by 
f  subsequent  judgments  of  which  he  has  even  express 
tice.    Great  difference  of  opinion  has  prevailed  in  the 
K&snon  on  this  point    Those,  who  hold  that  a  purchaser 
bound  by  such  judgments,  rightly  compare  the  interest 
the  grantor  in  the  estate  to  an  equity  of  redemption. 
It  as  such  an  interest  is  not  extendable,  the  debt  of  the 
|;ment  creditor  can  only,  it  should  seem,  affect  the  sur- 
IS  monies  in  the  hands  of  the  trustees,  and  is  not  a  lien  on 
^  estate  itself.     When  the  receipts  of  the  trustees  are 
se  made  a  discharge  to  the  purchaser,  there  surely  is  not 
r  equity  in  a  subsequent  incumbrancer  to  require  the 
thaser  to  see  to  the  application  of  any  part  of  the  money. 
6  oeditor  stands,  as  to  his  debt,  in  the  place  of  his  debtor, 
I  eoQgequently  is  entitled  to  have  his  debt  discharged  out 
tbe  surplus  monies  in  the  hands  of  the  trustees ;  but  he 
not,  it  is  conceived,  claim  a  higher  equity ;  the  contrary 
^  would  be  productive  of  infinite  inconvenience. 
ba  mortgagee  seised  or  possessed  of  a  legal  estate  need 
search  for  judgments ;  so  a  purchaser  who  obtains  an 
puneat  of  a  l^al  subsisting  term  of  years  in  trust  to  at- 
I  the  inheritance,  may  dispense  with  a  search  fior  judg- 
its^  &c  if  he  be  assured  that  notice  of  any  incumbrance 
lot  be  proved  on  him  or  any  of  his  agents.    But  as  notice 
'  be  inferred  from  very  slight  ciieumstances,  a  purchaser 
lot  be  advised  in  any  case,  or  under  ax^f  circumstances, 
ispense  with  the  usual  searches.  And  fven  where  he  does 
ouaterm  of  years,  yet  if  itberecently  created,incumbrance8 
lid  be  searched  for  previously  to  the  creation  of  the  term. 

2  D  S  It 
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It  is,  I  believe,  usual  to  search  for  judgments  against  i 
vendor,  only  from  the  time  he  purchased  the  estate ;  but 
this  practice  is  not  correct,  because  judgments  bind  afiter 
purchased  lands,  and  usill  consequently  affect  such  lands 
even  in  the  hands  of  a  purchaser  (/). 

Judgments  do  not,  it  seems,  bind  leasehold  estates  till 
wxits  of  execution  are  taken  out  upon  them,  and  defiveied 
to  the  sheriff  (m).  And  yet,  upon  purchase  of  a  leasdiold 
astate,  judgments  must  be  searched  for ;  because  the  sheriff 
mil  not  permit  his  office  to  be  searched  for  any  unit  of  exe- 
cution which  may  have  been  delivered  there,  lest  the  pur- 
poses of  the  writ  should  be  defeated  by  the  party  against 
whom  it  is  issued  absconding,  or  removing  his  goods.  Then- 
fore,  although  the  judgment  wiU  not  of  itself  l»nd  the 
leasehold  estate,  yet  the  purchaser  cannot  safely  complete 
his  contract,  where  he  discovers  a  judgment,  because  hecao- 
not  be  satisfied '  that  an  execution  issued  upon  it  has  not 
been  lodged  with  the  sheriff.  When  we  consider  how  many 
valuable  leasehold  estates  are  daily  brought  into  the  maiket, 
we  shall  perhaps  tliink  that  the  legislature  would  do  wdl 
to  enact,  that  ii-rits  of  execution  inteiided  to  hind  leasehdU 
estates  shall  be  docketed  in  like  manner  as  judgments^  and 
that  where  the  estate  lies  in  a  register  county,  they  sfaaH  b^ 
registered. 

Where  only  an  eqmty  of  redemption  of  a  term  is  fsx- 
chased,  the  purchaser  will  not  be  a£feoted  by  even  an  execa- 
tion  lodged,  of  which  he  had  not  notice,  for  such  an  istatft 
is  not  extendable  under  the  statute  of  frauds,  and  oertainlT 
the  mere  delivery  of  the  writ  to  the  sheriff  would  not  ^ 
implied  notice  to  a  purchaser. 

(/)  See  Sir  John  de  Moleyn's  305 ;  Hickford  v.  Machio,  Wiseki 

case,  30  £.  324,  a. ;  1  Ro.  Abr.  84.  per  Jones,   J  ;  and  Bit««  ** 

892.  pi.  14,  16 ;  42  E.  3.  11.  a. ;  Duchess  of  Marlboronftk^  io  ^ 

42  Ass.  pi.  17 ;  2  H.  4.  8  b.  pi.  ResoL  2  P.  Wins.  492. 

42:  14,  a.  pi.  5  ;  2  Ro.  Abr.  472.  (j»)  ride  post,  ch.  16. 
iV\  pi.  3,;  Shep.  Prac.  Conns. 
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These  observations  respecting  judgments  must  not  be 
fled  without  observing,  that  if  a  person  purchase  part  of 
estate  subject  to  a  judgment,  and  the  residue  of  the 
ate  remain  in  the  hands  of  the  conusor,  m  descend  to  bis 
ir,  and  execution  is  sued  only  against  the  original  debtor 
his  heir,  he  shall  not  have  contribution  against  the  pur- 
aser,  and  the  consideration  of  the  purchase  is  not  material 
these  casesL  But  if  execution  be  sued  against  the  pur- 
ater  only,  he  shall  have  contribution  against  the  persons 
tied  of  the  residue  of  the  estate,  whether  they  acquired  it 
'  deteent  or  purchase  (n). 

SKr  Edward  Goke  observes  (o),  that  when  it  is  said,  that 
one  pucdbaser  be  only  extended  for  the  whole  debt,  that 
^  tfiall  have  contribution ;  it  is  not  thereby  intendied  that 
e  (tilers  shall  give  or  allow  to  him  any  thing  by  way  of 
Mifbiition ;  but  it  ought  to  be  intended,  that  the  pajrty 
^  is  only  extended  for  the  whole,  may,  by  audita  querela^ 
MireJajciaSj  as  the  case  requires,  defeat  the  execution, 
d  eom^l  the  conusor  to  sue  execution  of  the  whole  land ; 
\  in  this  manner,  every  one  shall  be  contributary,  Jtoc  est^ 
efcnd  of  every  ter-tenant  shall  be. equally  extended.  • 


IL  To  resume  the  consideration  .of  the  cases  in  which 
^Qmbrances  should  be  searched  for  :-— 
If  the  estate  lie  in  a  register  county  (I),  the  register^ 
ice  should  be  searched,  for  the  purpose  of  ascertaining  not 
'y  diat  the  estate  is  free  from  incumbrances,  but  also, 
ft  the  title  deeds  are  duly  registered ; — ^the  estate  may 
lost  by  neglecting  to  do  so.    And  if  it  appear  that  any 

t)  Sir  William  Herbert's  case,        Jo.  90. 

^il  b. ;  see  the  distinctions  (o)  3  Co.  14^  b. 

^  in  Blakeston  v.  Martjn,  I 


0)  For  Aome  observatioos  on  the  registry  acts,  'see  f»/ra^  clu  16* 

2p  3  deed 


406  OF  SEARCHING  TOR  1^XL*1IBRANC£S. 

deed  has  not  been  duly  registered,  the  vcndpr  must  procure 
it  to  be  registered  at  his  own  expense,  previously  to  the  comt 
I^etion  of  the  contract ;  although,  indeed,  it  sometiinei 
happens  that  an  instrument  not  being  registered,  preve&ti 
an  objection  being  made  to  the  title.    To  give  an  instaaee 
of  this,  let  us  suppose  a  man  to  have  mortgage^  his  esU^ 
and  paid  off  the  money,  but  to  h^ve  neglected  to  USfn^  a  le? 
conveyance.    Now,  in  this  case,  if  the  mortgage  was  sot 
roistered,  the  purchaser  need  not  inast  upon  its  being  rer 
gistered,  and  require  a  reconveyance  from  the  in(irtgigee^ 
because,  as  the  deed  was  not  registeredt  ihe  mortgagee  di4 
not-acquire  the  legal  estate,  or,  if  he  did,  would  oesie  to 
have  it  by  the  r^istry  of  the  conveyance  to  the  puiditier; 
and,  being  paid  off,  he  has  of  course  bo  equity.     So,  wbre 
a  partial  inte]:e8t  in  an  estate  is  devised  tp  the  heir  atbw, 
with  a  power  of  leasing,  and  he  grant  a  lease  ^ot  aiith(w4 
by  his  power,  the  lease  may,  in  some  cases,  be  sustained  botji 
at  law  and  in  equity,  in  case  the  will  was  not  regintm^  iCi 
cording  to  the  act.    This,  however,  is  a  mode  piT  making  ^ 
title  to  which  necessity  only  should  compel  us  to  vesoft 

It  is  very  seldom  that  wills  afe  registered;  but  a  puichiMf 
from  a  devisee  should  not  complete  his  contract  till  the  «iD 
is  duly  registered ;  for  should  any  person  purchase  of  the 
heir  at  law  honafide^  and  without  notice  of  the  will  H^ 
register  his  conveyance  before  the  re^stry  of  the  wiK  ^ 
would  be  preferred  to  the  purchaser  from  the  devisee  if) 

But  if  the  vendor  be  both  heir  at  law  and  de^se^  tk^ 
non-registry  of  the  will  is  immatprial ;  for  if  he  sell  io.iBJf 
subsequent  purchaser,  it  must  be  cither  in  the  chanctV  ^ 
heir  at  law,  or  in  the  character  of  devisee.  If  he  seB  in  IW* 
character,  the  second  purchaser  must  have  notice  of  thcvfflj 
if  he  contract  in  that,  tlie  first  purchaser  has  already  p^ 
cured  the  legal  estate. 

So  it  seems  clear,  that  if  the  vendor  claim  a  leasdbd^ 

ip)  Sec  Jolland  t.  Stalnbridge,  3  Vet.  Jun.  478. 
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',  eithar  as  executor  or  I^atee,  the  purchaser  need  not 
upon  the  testator's  will  being  registered,  because  no 
(uent  purchaser  can  procure  a  title  without  notice  of 
31 ;  and  it  may  be  remarked,  that  letters  of  adminis- 
1  are  never  registered,  and  thiey  seem  to  stand  upon 
jne  principle  as  wills  of  leasehold  estates. 
I  purchaser  be  already  seised  of  the  legal  estate,  as  if 
mortgagee  in  fee,  and  has  contracted  for  the  equity  of 
iption,  it  is  not  actually  necessary  to  search  the  regis* 
he  be  assured  that  notice  cannot  be  proved  either  ou 
li^  or  on  any  one  concerned  for  him ;  because  the  mere 
ration  of  deeds,  as  we  shall  hereafter  see,  is  not  notice 
rurchaser  seised  of  the  l^gal  estate  previously  to  the 
ase,  and  he  will,  therefore,  be  entitled  to  hold  against 
uisne  incumbrance  of  which  he  had  not  notice, 
here  the  estate  lies  in  the  county  of  Middlesex,  judg- 
I  need  only  be  searched  for  at  the  register's  office;  as 
lents  bind  estates  in  that  county  only  from  the  time 
lie  memorialized;  but  this  is  not  the  case  in  the  county 
Mrk;  for  in  the  North  Riding,  any  judgment  registered 
I  20  days  after  the  acknowledgment  or  signing  of  it, 
ikble  in  the  same  manner  as  If  it  had  been  registered  on 
ly  it  was  acknowledged  or  signed  {q) ;  and  in  the  East 
V'est  Ridings,  and  in  Kingston  upon  Hull,  30  days  are 
A  for  the  registering  of  judgments  (r).  Therefore, 
I  the  estate  lies  in  York,  or  Kingston  upon  Hull,  recent 
lents  must  be  searched  for  in  the  proper  courts. 
bas  already  been  observed,  that  judgments  do  not  bind 
lold  estates  till  delivery  of  a  writ  of  execution  to  the 
P.  Writs  of  execution  upon  judgments  intended  to 
leasehold  estates  in  a  raster  county,  were  formerly 
r^stered  (s).    From  the  present  practice  of  regis* 

I  Geo.  If.  c.  6.  t.  33.  c  35.  t.  28. 

5  Apfi,  c.  18.  s.  11  ;  6  Ann,  (t)  FUe  inff0^  ch.  1& 
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treble  damages  and  costs  of  suit,  by  virtue  of  the  registering 
pets  (I), 


SECTION  VL 
Of  Relief  from  Incumbrances. 

JtxAYXNG  considered  in  what  instances  incumbrances 
should  be  searched  for,  let  us  now  inquire^  1st,  In  what  cases 
a  purchaser  may  detain  the  purchase-money,  if  incumbrances 
ai^  discovered  previously  to  the  payment  of  it :  and  Sdly, 
To  what  relief  he  is  entitled,  if  evicted  afler  the  money  is 
actually  paid ;  and  these  inquiries  will  involve  the  consider- 
ation of  the  cases  in  which  a  purchaser  will  be  relieved  in 
^^^spect  of  defects  in  the  tide  to  the  estate. 

!•  First  then,  1.  Where  an  incumbrance  is  discovered 
Previously  to  the  execution  of  the  conveyance,  and  payment 
^^  tlie  |)urchase-moncy,  the  vendor  must  discharge  it,  whe- ' 
^^^^  he  has  or  has  not  agreed  to  covenant  against  incum« 
**r*^ces,  before  he  can  compel  payment  of  the  purchase- 
^^^ey  {y). 

^.  But  if  a  purchaser,  before  executing  the  articles,  has 
^^tice  of  an  incumbrance  which  is  contingent,  and  it  is  by 

^^)  Adod.  2.  Freem.  106 ;  Vane  1 ;  and  see  1  Yes.  88  ;  2  Ves. 
'^•tordBarnard,  Gilb.Eq.  Rep.6;  394;  2  Ves.  Jun.  441 ;  and  4 
^rjeant  Majnard*s  case,  2  Freem.        Bro.  C.  C.  394. 


(I)  By  the  registering  acts  for  Scotland,  the  remedy  is  extended 
against  the  heirs  of  the  clerk,  although  no  action  shall  hafe  been  com« 
mepced  in  the  clerk*s  life-time.    1  Ersk.  Inst.  B .  II  T  .1 II.  s.  42. 

the 
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the  articles  agreed  that  the  vendor  shall  covenant  against 
incumhrances,  the  purchaser  has  entered  into  them  with  his 
eyes  open,  has  chosen  his  own  remedy,  and  equity  will  not 
assist  him  (z) ';  and  he  cannot,  therefore,  detain  any  part  of 
the  purchase-money. 


II.  1.  Although  the  purchaser  has  paid  the  money,  yet 
if  he  is  evicted  hefore  any  conveyance  is  prepared  and  exe- 
cuted, or  hefore  the  conveyance  is  executed  hy  all  the  ne- 
cessary parties,  he  may  reepvcr  the  purchase-money  m  an 
action  for  money  had  and  received,  although  the  intended 
covenants  do  not  extend  to  the  title  imder  which  the  estate 
was  recovered,  and  he  may  have  taken  possession  of  the 
estate  {a)  (I). 

2.  But  if  the  conveyance  has  heen  actually  executed  by 
all  the  necessary  parties,  and  the  purchaser  is  evicted  hj  a 
title  to  which  the  covenants  do  not  esptend,  hd  $»nnot  re- 
cover the  purchase-money  either  at  law  (b)  or  in  equity  (c). 

Thus,  where  {d)  A  bought  an  estate,  to  on^  mcaety  of 


(z)  Vaot  T.  Lord  Barnard,  uhi 
sup* 

(a)  Cripps  T.  Reade,  6  Term 
Rep.  £06;  Matthews  r.  Hollings, 
\V6odfall*9  Law  I^and.  35,  cited ; 
Johnson  ▼•Johnson,  3  Bos.  and 
Pul).  162;  and  see  Awbry  t. 
Keen,  1  Vern.  472  ^  and  see  Brig's 
cnse.    Palm.  364;    Simmons  v. 


Hont,  1  Mtrsh.  IjSj  Joan  r* 
Ryde,  5  Tannt«  488, 

(6)  See  Cripps  t.  Reade;  Jtkp* 
son  T.  Johnson ;  and  Breef. H^^ 
becfa,  DougU  654. 

(c)  Serjeant  Mayoard's  cast)  i 
Freem.  1 ;  Anon«  2  Freem.  }0^« 

(d)See  3  Ves.  Jnn.  S35j  tf4 
see  2  Bos.  and  Pull.  23. 


(I)  In  Robinson  t.  Anderton,  Peake's  Ca.  94,  Lord  Kenyon  permitti' 
a  purchaser  of  Jixiures  in  a  house  which  were  schedaled  in  the  origi^ 
leasci  and  belonged  to  the  landlord,  to  recover  the  purchaite-montfi  *^ 
though  the  person  who  sold  them  was  an  under  tenant|  and  ^oi  Um^eff 
ignorant!^  paid  for  the  fixtures. 


INCmCBi^NQES.  411 

!i  tha:t  was  a  dear  defect  of  titles  which  his  counsel  had 
looked,  and  he  was  afterwards  evicted;  he  filed  a  UU 
a^g  his  daim  to  be  re-p^d  a  mdety  of  the  purchase- 
2iy,  although  the  covenants  for  title  did  not  extend  to 
motion,  bi^t  the  bill  was  dismissed  (I), 
he  fiMCts  of  this  case  werea3  follow ;  Wm.  Davy  devised 
ertate  in  question  to  Sir  l^bert  Ladbroke  and  Lyde 
vn,  as  tenants  in  con^Qon,  in  fee;  and  gave  aU  the 
iue  of  his  rejal  estate  to  his  brpther  Wm.  Pate  in  fee. 
Etobcrt  Ladbrpke  d^ed  in  the  testator's  life-time.  Ro- 
Pate^  iss  4^visce  of  Wm.  Pat^  the  residuary  deyisee, 
e|ve4  himself  to  b6  entitled  to  the  moiety  devised  to  Sir 
crt  Ladbroke,  which  became  lapsed  by  his  death,  in  the 
4or^s  life-time  (II) ;  and  accordingly  Bobert  Pate  joined 
I  jJie  persons  entitled  to  the  moiety  devised  to  Lyde 
Rs,  in  selling  the  estate  to  one  Urmston.  The  convey- 
*.  recited  the  wUl  of  Wm.  Davy,  andaUtheevbsequent 
ruments,  and  a  covenant  was  inserted  for  the  title,  not- 


)Iath«fecoadTol.  of  ColKof  Decifl.p.517,  518,  acafetotbessiae 
:  in  reported^— Lands  which  were  sold  with  the  warnusdice  from  (act 
1^  alleoarlj,  beiog  eticted,  bat  not  through  default  of  the  disposer, 
Breliaser  brought  an  action  not  upon  the  warrandice,  which  was  not 
ttip  but  upon  this  ground  of  equit/i  that  if  he  has  lost  the  land^  he 
t  at  least  to  haye  repetition  of  the  price.  It  was  answered^  that 
oae  sells  with  warrandice  from  fact  and  deed,  the  intention  is  not 
I  the  sabject  absolutely,  ^hich  would  be  the  same  as  selling  It  with 
ite  warrandice,  but  only  to  sell  it  so  as  the  seller  himself  has  it, 
s,  to  sell  what  title  and  interest  he  has  in  the  subject :  the  purchaser 
^pon  himself  all  other  hazards ;  and,  therefore,  if  erictioo  happen 
wise  than  through  the  fact  and  deed  in  the  disponer,  he  bears  the 
The  Lords  assoilzed.  Craig  t.  Hopkins. 
)  The  mistake  arose  from  the  case  of  lapse  being  considered  the  same 
sard  to  real  and  personal  estate :  in  the  case  of  personal  estate  lapsed 
es  fall  into  the  residue;  but  where  a  real  estate  lapses,  it  descends 
^  heir  at  law,  and  does  not  pass  to  the  reslduaiy  detisee. 

withstanding 
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withBtanding  any  act  done  by  Robert  Pate,  or  his  ancestors 
or  any  person  claiming  under  him  or  them.  The  purchai 
finding  Robert  Pate  had  no  title  to  the  moiety  over  whi< 
he  assumed  a  power  of  disposition,  but  that  it  had 
to  the  heir  at  law  of  Wm.  Davy,  filed  his  bill,  praying  tha,  .  ^ 
the  purchase-money  might  be  restored  to  him.  Robec! — ^ 
Pate,  the  vendor,  demurred  to  the  bill  for  want  of  equit^^*, 
and  the  demurrer  was  allowed  (e). 

60  if  a  purchaser  neglect  to  look  into  the  title,  it  will 
considered  as  his-  own  folly,  and  he  can  have  no  refie£ 
has  even  been  laid  down, .  that  if  one  sells  another^i 
without  covenant  or  warranty  for  the  enjoyment,  it  is  at 
peril  of  him  who  buys,  because  the  thing  being  in  the  realtr^r, 
he  might  have  looked  into  the  title,  and  there  is  no 
he  should  have  an  action  by  the  law  where  he  did  not 
vide  for  himself  (y*).   But  it  may  here  be  remarked,  that  l^y 
the  32  H.  8,  c.  9,  no  person  must  either  buy  or  sell  asiy 
pretended  title  unless  the  seller  or  the  persons  from  whom 
he  claims  have  been  in  possession  of  the  estate  or  of  the  re- 
version thereof  or  taken  the  rents  thereof  for  a  year  before 
the  sale,  imless  the  purchaser  is  in  lawful  possession,   in 
which  case  he  may  buy  in  any  pretended  right ;  and  he  Will 
not  in  any  case  be  affected,  unless  he  bought  with  notice  (^)* 

In  a  late  case  the  statute  was  pleaded  with  effect  {k)p  J^ 
a  recent  instance  this  statute  was  actually  pleaded  to  a  bill 
for  a  specific  performance,  on  the  ground  that  the  plaintiff 
himself  was  only  entitled  under  an  agreement  for  purchsM 
of  the  estate ;  but  there  was  no  foxmdation  whatever  for  ibis 

(e)  Urmston  t.  Pate,  Chan.  1st  gan,  1  Term  Rep.  755  |  and  tee 

Not.  1794,  cited  in  I  Trea.  Eq.  Anon.  2  Freem.  106. 
364,  n.  and  stated  in  4  Crnise's  (g)  See  4  Rep.  26.  a ;  B^c. 

Digest,  90. 1.  64.  Abr.  Tit.  Maintenance^  (E). 

(/)  Roiwell  T.  Vaughan, 2 Cro.  (A)  Hitchina  v.  Lander,  Ccop^ 

196  ;  Lyanej  r.  Selby,  2  Lord  34. 


Kajm,  1118  ;  Goodtitle  t.  Mor. 


e?efcncef 
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defence.  It  is  perfeetly  dear  that  the  statute  does  not  ap* 
ply  to  such  a  case.  The  sale  is  not  of  a  pretended  right  or 
title,  but  of  the  estate  in  fee-simple  in  possession,  subject 
certainly  to  the  decision  of  a  court  of  equity  upon  the 
riglit  to  a  specific  performance.  There  are  similar  cases 
now  in  court,  and  one  particularly  of  great  magnitude, 
in  ^hich  the  sub-purchaser  would  be  happy  to  avail  him« 
self  of  any  objection  to  get  rid  of  the  contract,  but  it 
never  before  occurred  to  any  one  to  plead  the  statute. 
It  might  with  equal  force  be  argued,  that  a  purchaser 
under  an  agreement  has  not  a  devisable  interest,  for  it  is 
settled,  that  a  mere  right  of  entry  is  not  devisable ;  and  this, 
it  may  be  said,  is  *^  a  mere  pretended  right  or  title.**  The 
clear  doctrine  is,  that  the  purchaser,  from  the  time  of 
the  contract,  is  in  equity  the  owner  of  the  estate,  and 
inay  devise,  sell,  and  dispose  of  it  in  the  same  manner 
*s  if  the  fee  were  actually  conveyed  to  'him,  although  if 
^qiiity  ultimately  [refuse  a  specific  performance,  the  devise 
s^e  or  other  disposition  necessarily  £dls  to  the  ground. 
In  a  late  case  the  Lord  Chancellor  reprobated  the  doc- 
trine. His  Lordship  held  clearly,  that  the  sale  of  an  equi* 
ti^Ue  estate  under  a  contract  was  binding.  It  was  every 
^ys  practice.  Upon  a  sale  of  an  interest  under  a  contract, 
^e  idler  becomes  a  trustee  for  the  second  purchaser,  and 
^^  second  purchaser  is,  without  entering  into  a  covenant, 
'^Q'lliid  to  indemnify  him  agsunst  any  costs  incurred  in  pro- 
^^^^dings  for  his  benefit.  The  Court  not  only  considers  it 
^tot  unlawful,  but  compels  him  to  permit  his  name  to  be 
^^^^  for  the  benefit  of  the  second  purchaser  (i).  This  puts 
*^fe  point  at  rest. 

^  Where  a  purduiser  has  taken  a  defective  title,  and  can- 
^ot  recover  against  his  immediate  vendor,  his  only  remedy 
^  to  have  recourse  to  the  covenants  of  the  earlier  vendors, 

(0  Wood  y.  Oriffith,  12  Feb.  1818,  MS. 
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many  of  which  are  inherent  to  the  lands,  and  to  some  of  whic^ 
as  the  covenant  for  quiet  enjoyment,  there  is  no  ohjeetic^Q 
on  account  of  their  antiquity^  where  the  breach  is  re« 
cent  {ky 

3.  It  seems,  that  if  the  conveyance  be  actually  executed, 
the  purchaser  can  obtain  no  relief  although  the  money  be 
only  secured. 

In  an  early  case,  however  (/),  where  A  had  sold  to  B  mih 
covenants  only  against  A,  and  all  claiming  by,  bwif  or 
under  him,  B  secured  the  purchase-money ;  but  before  pay^ 
meat,  the  land  was  evicted  by  a  title  paramount  to  A%aDd 
Lord  Chancellor  Finch  relieved  from  the  payment  of  the 
purchase-money. 

The  cas^  it  seems,  was  not  taken  by  the  reporter  him- 
self, and  he  adds  the  following  Jiotes,  or  queries  to  it : 

First  If  declaration  at  the  time  of  the  purchase  treated 
on,  that  there  waa  an  agreement  to  extend  against  aD  in- 
cumbrances, not  only  special,  it  could  not  have  beea  ad^ 
mitted. 

Secondly.  The  affirmative  covenant  is  nq^tive  to  vdnt 
is  not  affirmed,  and  all  one  as  if  expressly  declared  tiist  the 
vendor  was  not  to  warrant  but  against  himself,  and  the  ven- 
dee to  pay,  because  absolute  vdthout  condition. 

Thirdly.  Qiuere,  If  tiiis  may  not  be  made  use  of  to  a 
general  inconvenience,  if  the  vendee,  having  all  the  YmiSDfft 
and  purchase,  is  weary  of  the  bargain,  or  in  other  rapecti 
sets  up  a  titie  to  a  stranger  by  collusion  ? 

Notcu  In  many  cases  it  may  be  easily  don^  &c 

These  remarks  are  unanswerable ;  and  if  the  doctrine  m 
this  case  were  law,  the  consequences  would  be  of  a  very 
serious  nature ;  for  what  vendor  would  permit  part  of  the 

(At)  BatliBr'a  d;  1  to  Co.  Litf.  see  Fonbl.  n.  (g)  to  1  Trii.  ^ 
^84,  a.  361,  2d  edlUon. 

(/)  Anon.  2  Cha.  Ca.  19 ;  and 

purchase- 
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ircbase-money  to  remain  on  mortgage  of  the  estate,  if  he 
ire  liable  to  lose  it,  supposing  the  estate  to  be  recovered  by 
person  against  whose  acts  he  had  not  covenanted  ?  In- 
ed,  this  point  is  so  very  differently  considered  in  practice, 
it  where  part  of  the  purchase-money  is  permitted  to  re- 
in on  mortgage,  although  the  covenants  from  the  vendor 
limited,  the  vendee  invariably  enters  into  general  unli- 
ted  covenants,  in  the  same  manner  as  he  would  have  done 
the  case  of  an  independent  mortgage. 
In  a  case  (m)  where  an  estate  was  sold  before  a  master, 
der  a  decree,  and  the  purchaser  under  the  usual  order  had 
id  his  purchase-money  into  the  bank,  but  it  was  not  to 
paid  out  without  notice  to  him,  and  he  took  possession, 
i  approved  of  the  title,  and  the  conveyance  to  him  was 
ecated  by  all  necessary  parties ;  aflterwardE^  but  before  the 
mey  was  paid  out  of  the  bank,  the  tenants  were  served 
th  a  writ  of  right,  at  the  suit  of  an  adverse  claimant ;  it 
a  held,  that  the  money  must  be  applied  under  the  decree. 
le  court  having  given  the  purchaser  possession  of  the 
:ate  which  he  had  purchased,  and  a  conveyance  under  a 
le  which  he  himself  had  previously  approved,  had  done 

it  could  for  the  purchaser,  who  could  not  afterwards  ob- 
^t  to  the  application  of  the  purchase-money. 
4thly.  Although  the  purchase-money  has  been  paid,  and 
e  conveyance  is  executed  by  all  the  parties,  yet  if  the 
&ct  do  not  appear  on  the  face  of  the  title  deeds,  and  the 
txiat  was  aware  of  the  defect,  and  concealed  it  from  the 
^ixhaser,  or  suppressed  the  instrument  by  which  the  in- 
tubrance  was  created,  or  on  the  face  of  which  it  appeared, 

18  in  every  such  case  guilty  of  a  fraud  (n),  and  the  pur- 


:>9i}  Thomas  t.  Powell,  2  Cot,        Nelf.  Cha.  Rep.  118 ;  and  Bree  r. 
^.  Holbech,  Dougl.  654,  ^  edit  f 

(«)  Set  Rardiog  t.  Ntrlthrope,        and  see  2  Freem.  2* 

chaser 
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chaser  may  either  bring  an  action  oH  the  case,  or  lilc  his 
bill  in  equity  for  relief. 

But,  as  Mr.  Butler  remarks,  a  judgment  obtained  after 
the  death  of  the  seller,  in  an  action  of  this  nature,  can  only 
charge  his  property  as  a  simple  contract  debt,  and  will  not, 
therefore,  except  under  very  particular  circumstances,  chaige 
his  real  assets.  A  bill  in  Chancery,  in  most  cases,  will  be 
found  a  better  remedy :  it  will  lead  to  a  better  discovery  of 
the  concealment,  and  the  circumstances  attending  it,  and 
may  in  some  cases  enable  the  court  to  create  a  trust  in  h- 
vour  of  the  injured  purchaser  (o). 

Where  a  bill  is  filed  against  the  vendor,  and  the  court 
cannot  satisfy  itself  of  the  fact,  an  issue  will  be  directed  to 
try  whether  the  vendor  did  know  of  the  incumbrance  (p). 

In  a  Uite  case  where  the  sellers  knew  of  a  defect  in  the 
title  to.  a  part  of  the  estate,  which  was  material  to  the  en- 
jo3rment  of  the  rest,  and  did  not  disclose  the  fiict  to  the 
purchaser,  and  it  could  not  be  collected  from  the  abstnct, 
the  purchaser,  although  he  was  not  evicted,  was  relieved 
against  the  purchase  in  equity.  The  sellers  were  deereed 
to  re-pay  the  purchase-money,  with  costs,  and  likewise  all 
expences  which  the  purchaser  had  been  put  to  relative  to 
the  sale,  together  with  an  allowance  for  any  money  he  \xA 
out  in  repairs  during  the  time  he  was  in  possession  (g).  THo^ 
is  a  case  of  the  first  impression. 

Although  the  vendor  has  fi^udulentiy  concealed  an  in- 
cumbrance, yet  the  purchaser  has  no  lien  on  the  pniduu^ 
money  after  it  is  appropriated  by  the  vendor. 
Thus  in  the  case  of  Cator  v.  Earl  of  Pembroke  (r),  l/xd 

{o)See  Butler*s  n«  1,  to  Co.  appeal  11:  July,  1818,  with  trff^i'' 

Litt.  384,  a.  Tation  of  the  question  a»  to  rcptir^' 

(p)  Harding  ▼.  Nt*lthrope,  ubi  MS. 
nip.  (r)  Cator  t.  Earl  of  Peaibf«lt^» 

(q)  Edwards  ?.  M'Leay,  Coop,  1  Bro,  C.  C.  301 ;  and  lee  t^^ 

8C8;  affirmed  by  Lord  Eldon  on  consider  12  Ves.  Jun.  356, 377- 

BoUngbrokc 
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broke  was  tcnaiit  for  life  of  a  settled  estate,  with  a 
;o  sell  and  lay  out  the  money  ariidtig  By  sale  in  other 
and  in  the  mean  time  to  invest  the  saine  in  tlie 

Lord  Bolingbroke  granted  Hfe-annnitics  ont  of  the 
and  then  he  and  the  trustees  of  the  settlement  sold 
ite  to  Cator,  who  was  ignorant  of  the  annuities,  and 
\.  covenanted,  that  Cator  should  enjoy  free  from  in- 
noes.  The  purchase-money  was  invested  in  the  funds 
lames  of  the  trustees,  and  Lord  Bolinghroke  granted 
es  to  Boldero  the  banker,  to  the  extent  of  the  divi- 
and  the  trustees,  at  the  request  of  Lord  Bolinghroke, 
oldero  an  irrevocable  power  of  attorney  to  receive  the 
ds,  Cator  being  evicted  by  the  grantee  of  the  an- 
charged  on  the  estate,  filed  his  bill,  insisting  that  he 
ien  on  the  purchase-money  invested  in  the  frmds,  and 
itled  to  the  dividends  in  exclusion  of  Boldero.  The 
as  first  heard  before  the  Lords  Commissioners  Lougli- 
1,  Ashurst,  and  Hotham,  who  thought  that  Cator 
en  on  the  dividends,  but  that  Boldero  had  a  prefera- 
ity,  and  therefore  dismissed  the  bill.  The  cause  was 
I  before  Lord  Thurlow  {s),  who  affirmed  the  decree, 
I  moreover  of  opinion,  that  Cator  could  not  follow  the 
when  deposited  with  the  trustees,  but  that  having 
covenant  for  quiet  enjoyment  and  a  good  title,  his 
was  that  way. 

;re  a  purchaser  pays  part  of  the  purchase-money 
ly  to  a  creditor  of  the  vendor,  by  judgment,  or  other 

affecting  the  land,  and  abo  by  bond,  or  other  secu- 
lich  does  not  affect  the  land,  it  will  be  considered  as 
ent  in  satisfaction  of  the  judgment,  or  other  incum- 
which  charges  the  estate  {ty 

Wo.  C.  C.  282.  21 ;  Peters  v,  Anderson,  5  Taunt. 

ttT.  Marsh,  I  Vern.  468 ;         596. 
wtrd  ?•  Lomai,  1  Vern. 

2r  It 
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It  may  here  be  observed,  that  if  a  seller  is  bound  to 
Ueve  the  estate  sold  from  incumbrances,,  and  the  purchai^^^ 
buys  them  up,  he  ought  not  to  charge  more  than  he  paid,  ^^ 
that  is  the  amoimt  of  the  damage  which  he  sustains  by 
breach  of  the  covenant  to  pay  off  the  incumbrances  {u). 

{u)  2  Dow.  296^ 


^it. 
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or  INTEREST  AND  COSTS. 


SECTION  I. 
Of  Inter esU 

jbiQUiTY  considers  that  which  is  agreed  to  be  done^  asf 
tually  performed ;  and  a  purchaser  is  therefore  entitled  to 
e  profits  of  the  estate  from  the  time  fixed  upon  for  com^' 
ejting  the  contract,  whether  he  does  or  does  not  take  pos- 
idon  of  the  estate  (a) :  and  as,  from  that  time,  the  money 
longs  to  the  vendor,  the  purchaser  will  be  compelled  to 
y  interest  for  it,  if  it  be  not  paid  at  the  day  (6). 
The  same  rule  applies  to  a  sale  of  a  reversion^nterest 
ast  be  paid  from  the  time  fixed  upon  for  payment  of  the 
Tchase-money,  because  the  wearing  of  the  lives,  is  equiva- 
it  to  taking  the  profits  (c). 

This  is  so  plain  a  rule,  that  no  disputes  could  ever  arise 
it,  if  the  purchase-'money  were  not  frequently  lying 

I)  See  6  Vci.  Jun.  143,  352.  (c)  Dary  t.  Barber,  2  Atk.  490  ; 

0  ^^  Sir  James  Lowther  t*  and  see  Owen  v.  DaTie*,  1  Ves.  82; 

woantess  Dowser  of  Ando«<  3  Atk.  637 ;  tide  past  as  to  the  sale 

1  Bro.  C.  C.  396 ;  and  see  of  a  reTersiao  before  a  Master. 

%jlnn.  8d2« 
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dead ;  in  which  case  it  becomes  a  question,  whether  the  Ia« 
of  interest  shall  fall  on  the  vendor  or  purchaser. 

If  the  delay  in  completing  the  contract  be  attributable  t 
the  purchaser,  he  will  be  obliged  to  pay  interest  on  tli( 
purchase-money  from  the  time  the  contract  ought  to  hare 
been  carried  into  effect,  although  the  purchase-money  has 
been  lying  ready,  and  without  interest  being  made  of  it  (d). 

But  if  the  delay  be  occasioned  by  the  default  of  the  vec- 
dor,  and  the  purchase-money  has  lain  dead,  the  purchaser 
will  not  be  obliged  to  pay  interest  {e).     The  purchaser  must, 
however,   in  general  give  notice  to  the  vendor  that  the 
money  is  lying  dead  (/) ;  for  otherwise  there  is  no  equality  : 
the  one  knows  the  estate  is  producing  interest,  the  other 
does  not  know  that  the  money  does  not  produce  interest  (g). 
Wherever,  therefore,  a  purchaser  is  delayed  as  to  the  title, 
and  means  to  insist  upon  this,  he  ought  to  apprise  the 
other  party  that  he  is  making  no  interest.     But  eves  if  a 
purchaser  gave  such  notice,  yet  if  it  appears  that  the  money 
was  not  actually  and  bona  fide  appropriated  for  the  pur- 
chase, or  that  the  purchaser  derived  the  least  advaBtagc 
firom  it,  or  in  any  manner  made  use  of  it,  the  court  wool^ 
compel  him  to  pay  interest. 

If  no  time  be  limited  for  performance  of  the  agreenient, 
and  the  purchaser  be  let  into  possession  of  the  estate,  he 
must  pay  interest  on  the  purchase-money  from  that  tiine(i). 

It  cannot,  however,  be  laid  down  as  a  general  rule^  that 
a  purchaser  of  estates  under  a  private  agreement  shaft 
from  the  time  of  taking  possession,  pay  interest.  At  any 
rate,  although  the  conveyance  be  executed,  yet  lie  shall  not 

(i)  Calcraft  v.  Roebuck,  1  Ves.  13  Ves.  Jun.  561. 
J«n.221.  {g)  Powcl  T.  Mart;r,  8  Ves. 

(f)  Uowland  v.  Morris,  I  Cox,  Jun.  146  ;  see  Coiner t.  WilU^J- 

«5?»  post, 

(f)  Calcraft  y.   Roebuck,    wAi  (7t)     St^e  ex  parte  Maflnlnfj - 

^i^p,  i  and  sec  Roberts  v.  Ma^sf/,  P.  Wins.  410. 

par 
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interest  but  from  the  time  of  taking  possi^ssion,  if  piie- 
ted  from  so  doing  by  the  vendor  {i).  But  it  must  be 
7ong  case,  and  clearly  made  out»    in  which  he  shall 

pay  intorest  where  he  has  received  the  rents  and 
Bts  {k). 

Thus  in  Comer  v.  Walldey  (/),  the  purchaser  had  been 
possession  of  the  estate  about  22  years,  without  any 
veyance  having  been  executed ;  and  he  had  not  paid  the 
chase-money.  The  delay  was  not  attributable  to  him, 
I  he  stated  that  his  money  had  been  lying  ready  from 

time  of  the  contract,  without  interest  being  made  by 
as  he  was  in  daily  expectation  of  being  called  upon  for 
ment  of  it;  and  therefore  he  insisted  that  he  ought 

to  be  compelled  to  pay  interest.  Lord  Thurlow,  how^ 
f,  dcksreed,  that  h^  should  pay  interest  at  4  per  cent. 
!a  the  time  he  entered  into  possession  to  the  time  he 
i  the  purchase-money  into  the  Bank  by  the  order  of  the 
rt. 

^3id  in  a  very  late  case,  where  a  particular  day  was 
Minted  by  the  agreement  for  payment  of  the  money,  and 

purchaser  was  to  have  a  conveyance  on  payment  of  it ; 
r  fuiohn/ser  entered  before  the  conveyance  was  executed ; 
I,  after  a  delay  of  several  years,  during  which  he  had 
wved  the  rents,  being  called  upon  to  pay  the  purchase- 
mcy,  with  interest^  he  resisted  the  demand  of  interest ; 
S  in  answer  to  a  bill  filed  against  him,  it  was  insisted, 
it  interest  was  not  payable,  as  the  money  was  to  be  paid 

in  event  depending  upon  an  act  to  be  done  by  the 
idof  (namely,  the  execution  of  the  conveyance)  forming 
owidition  precedent  to  the  payment  of  the  purchase* 
nay,    But  the  kte  Master  of  the  Rolls,  after  observing 

■)  Per  Lord  Hardwicke,   in  (/)  Reg.  Lib.  A.  1 784,  fo.  625  ^ 

i<i«  T.  Bloaat,  3  Atk.  636.  Smith  v.  SkeKon,  R<^  Lib.  B. 

'>  See  <  Vee.  Jno.  148,  149.         1799,  foL  807. 

2E  S  that 
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that  the  purchaser  did  not  allege  that  any  circumstances 
had  occurred  entitling  him  to  relinquish  the  contract,  said, 
that  the  act  of  taking  possession  was  an  implied  agreement 
t9  pay  interest ;  for  so  ahsurd  an  agreement  as  that  the 
purchaser  was  to  receive  the  rents  and  profits  to  which  be 
had  no  legal  title,  and  the  vendor  was  not  to  have  interest, 
as  he  had  no  legal  title  to  the  money,  could  never  be 
implied  {m). 

If  it  he  agreed  that  the  purchaser  shall  take  possesdmi  of 
the  estate,  and  pay  interest  on  the  purchase-money  from 
that  time,  and  it  afterwards  appear  that  a  long  time  must 
elapse  before  a  title  can  be  made,  the  purchaser  will  he 
entitled  to  rescind  the  agreement 

But  if  the  purchaser  acquiesce  in  the  delay  until  the 
contract  is  nearly  carried  into  execution,  he  cannot  then 
appropriate  the  purchase-money ;  and  by  giving  notice  of 
that  circumstance  to  the  vendor,  discharge  himself  fena 
the  payment  of  interest. 

Thus  in  Dickenson  t.  Heron  (ti),  after  the  execution  of 
a  contract  for  purchase  of  an  estate,  it  appeared  that  la  lot 
of  parliament  was  necessary  to  perfect  the  title,  and  that 
some  time  must  elapse  before  a  title  could  he  made ;  sad  it 
was  therefore  agreed  that  the  purchaser  should  take  ponei- 
sion  of  the  estate,  and  pay  interest  on  the  purchase-meoejr. 
Great  delays  having  arisen,  and  the  purchaser  thinkhig 
exchequer  bills,  in  which  the  purchase-money  was  invested, 
not  safe,  he  sold  them,  and  gave  notice  to  the  vrador  that 
the  money  was  lying  ready,  and  without  interest  being 
made  of  it  After  the  purchase  was  completed,  and  the 
money  paid,  the  vendor  filed  a  bill,  asserting  hia  ri^t  to 
interest  until  the  execution  of  the  conveyanee. 

The  cause  was  heard  before  the  late  Master  of  the  B^ 

(fft)  Flodyer  v.  Cocker,  12  Vei.         («)  Bolls,  16th  Mafiki  IMH^ V^ 
Jon,  25«  see  Flodyer  v.  Cook«r#  npn* 

fUfi 


i^lio  jN'onotiiiceil  the  following  judgment : — ^  An  agreement 
)f  this  nature  is  totally  independent  of  the  interest  made 
iy  the  money.  When  a  purchaser  is  let  into  possession, 
lie  yendor  need  not  mind  what  is  done  with  the  purchase- 
Honeys  because  the  purchaser  agrees  to  pay  interest  for  the 
Qoney.  And  such  an  agreement  can  only  be  affected  by 
[Teat  delay,  because  the  purchaser  is  not  to  be  kept  for 
Ter  bound  by  a  disadvantageous  bargain ;  for  the  interest 
night  be  better  than  the  rents ;  in  which  case,  if  the  pur- 
liaser  was  to  be  bound,  notwithstanding  an  unreasonable 
lelay,  the  vendor  would  not  mind  how  long  he  delayed 
naking  a  title.  If  the  objection  had  been  taken  at  a  diffe- 
rent time,  it  would  have  been  better.  He  should  have 
Diade  the  objection  when  he  knew  that  an  act  of  parliament 
ivas  necessary,  as  he  was  not  before  in  possession  of  that 
Ikct  But  he  waved  this  delay,  and  he  consents  to  continue 
\o  pay  interest,  and  ^vrites  a  letter  which  clearly  implies 
ihat ;  or  he  might  have  waved  the  agreement.  Afterwards 
le  thinks  he  is  entitled  to  say,  that  he  will  not  pay  interest. 
rhe  ground  was  totally  distinct.  He  had  laid  out  his 
nxmej  in  exchequer  bills,  and  then,  upon  a  su^positioii 
hat  they  were  not  safe,  he  sold  out,  and  then  gave  notice 
hat  he  would  not  pay  interest.  He  ought  certainly  to 
unre  given  notice  before  he  sold  out ;  and  to  have  given  the 
vendor  his  option,  whether  he  would  choose  them  to  remain 
kt  hia  risk,  or  would  wave  his  interest.  This  ground  was, 
unwever,  nothing  to  the  vendor,  as  he  had  nothing  to  do 
nth  the  interest.  The  only  ground  upon  which  he  could 
unre  waved  the  agreement,  was  the  delay  in  the  first  in- 
tance.  The  defendant  mistook  his  case ;  he  might  have 
)ome  at  an  earlier  period,  and  insisted  not  to  pay  interest ; 
br  a  court  would  not  have  held  him  to  an  indefinite  period* 
Beddea,  the  notice  was  not  given  until  a  long  delay  could 
let  take  place.''  And  the  Master  of  the  Rolls,  for  these 
eaaena,  decreed  the  purchaser  to  pay  interest;  but,  as  he 

2  £  4  bound 
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bound  hiznsdf  by  bis  long  scquiescencey  bis  honoux  woulct 
not  give  costs,  and  interest  was  only  given  np  to  the  time 
tbe  conveyance  w^s  delivered  to  the  vendor's  attorney  f(Nr 
execution,  although  it  >va8  not  executed  until  (bree  montb 
afterwards. 

In  tbe  case  of  timber  on  an  estate  to  be  taken  at  a  valu- 
ation^  interest  on  the  purchase-money  ^viU  only  cojaiociice 
fi:om  the  valuation,  although  the  interest  on  the  purcliiise- 
money  for  the  estate  itself  may  be  carried  a  great  way  back, 
because  surveyors  always  value  timber  according  to  its  pre- 
sent  state ;  and  the  augmented  value  of  the  timber  by 
growth,  is  an  equivalent  for  the  interest  from  the  tiw  of 
the  contract  to  the  making  of  the  valuation  (o). 

Upon  the  sale  of  an  estate  in  possession,  under  the  oider 
of  a  court  of  equity,  the  rule  is,  tliat  the  purchaser  is  intitled 
to  the  possession  or  rents  from  the  quarter-day  pceceding 
liis  purchase,  paying  his  money  before  the  following  one  (p). 

Where  a  reversion  is  sold  under  the  order  of  a  court  ci 
equity,  it  seems  that  interest  must  be  paid  from  the  very 
day  upon  which  the  purchaser  could  have  confirmed  the  re- 
port of  his  being  the  best  bidder ;  because,  from  tliat  time 
the  purchaser  is  sure  of  his  title,  and  of  his  purchase ;  the 
estate  is  bound,  and  the  party  who  is  to  convey  becomes 
but  a  trustee  for  the  purchaser,  who  ought  to  have  his  mo- 
ney ready  (?)•  And  the  same  rule  applies  to  an  annuity, 
from  which  time  only  the  purchaser  is  entitled  to  receive  the 
annuity  (r). 

Formerly  the  practice  seenis  to  have  been,  \Yhere  fsljates 

(o)  Waldroa  v.  Forester,  Ex.  don,  1   Vesi  Jun.  94  ;  Twijg  !• 

cheq.  June  30,  \Z07^  MS.      Vide  Fieeld,  13  Ves,  Jun.  517;  but  s*« 

in/rui.                       '   '""  Davy   t.   Barber,   2  Atk.  489; 

(/j)  Supra^  p,  50.     See  Macjc*  Blount  t.  Blount,  3   Atk.  636; 

reH  T.  Hunt,  2  Mad.  84,  n.  Crrowrock  t.  Smith,  3  h^%  ^^' 

'    (q)  Ex  parte  Manning,  2  P,  (r)  T^fgg  t.  Fifield,  W  Ve»- 


Was,  412;  Child  r.  I^rd  Abing.       Jim.  61 7« 


\ 
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life  dit^peid  in  between  a  person  being  reported  the  best 
teaser,  before  a  master,  ajad  his  taking  possession,  to  di- 
t  the  purchaser  to  make  some  compensaticm  in  eousider- 
m  of  the  estate  being  bettered,  or  otherwise  to  go  before 
laster  9gain,  and  the  estate  to  be  put  up  fpr  a  nevf  bid- 
g  {s)f  but  the  rule  is  now  settled  as  above  stated,  and  the 
chaser,  from  the  time  the  report  is  or  might  be  confirmed, 

ntitled  to  any  benefit  by  the  dropping  of  lives  or  the 

ft 

{,  subsequently  to  a  written  contract,  an  agreement  be 
]e^  that  the  purchaser  shall  pay  interest  on  the  purchase- 
ley  ifrom  a  particular  time,  and  the  agreement  is  reduced 
I  writing,  but  signed  by  the  vendor  only;  yet,  if  the 
(raet  has  been  in  part  performed,  the  purchaser  Will  be 
nd  by  the  subsequent  agreement  (t). 
Where  a  leasehold  estate  is  sold,  and  possession  is  not  de- 
Md  to  the  purchaser,  if  any  delay  occurs,  as  it  would 
be  just  to  make  the  purchaser  pay  the  whole  purchase- 
s', after  part  of  the  term  is  closed,  without  his  baving 
tved  any  benefit  from  the  estate,  the  court  will  compel 
Tendor  to  pay  a  rent  in  respect  of  his  occupation  of  the 
Kte ;  and  the  purchaser  to  pay  interest  on  the  pwchase- 
ftey  during  the  delay  (ti). 

S  a  tenant  for  years,  at  a  rent,  with  an  option  to  purchase 
fee,  declared  his  option,  he  is  entitled  to  retain  the  rent 
a  that  time,  and  in  lieu  of  it  must  be  charged  with  in- 
!it  upon  his  purchase-money  {x). 
Ind  where  a  purchaser  has  not  been  in  possession  of  the 
to  and  the  seller  receives  interest,  he  vnW  be  compelled  to 
not  only  the  rent  which  he  has  received,  but  that  which 
lout  his  wilful  default  he  might  have  received  (?/). 

)  Bloant  T.  Blonnt,  3   Atk.         Jun.  505. 

;  see  Davy  T,  Barber,  2  Atk.  («)  Townl**/  ?•    DedweU,   14 

V«s.  591. 
Owen  V.  Dayies,  1  Ves.  82.  (y)  Acland  t.  Gaitferd,  2  Mcr. 

)  Dyerv.  Hargraye,  10  Ves.        28. 

.In 
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In  a  late  ease  where  the  contract  had  been  delayed  upwaidi 
of  15  years,  by  the  de&nlt  of  the  seller,  who  had  leodved 
one-third  of  the  pnrchase-money,  and  also  all  the  rents  of 
the  estate,  the  present  Master  ot  the  Rolli  compelled  tbe 
aeller  to  account  not  only  for  the  rents,  but  for  interest  it 
4  per  cent  upon  one-third  of  them  {z). 


It  frequently  happens,  that  part -of  the  purohase^nonef 
is  left  in  the  hands  of  the  purchaser,  for  the  purpose  of  psy^ 
ing  off  incumbrances  at  some  distant  period;  and,  in  thit 
case,  the  purchaser  must  pay  interest  for  it  to  the  Tendor  (a). 

In  Comer  ▼•  Walkley  (6),  it  appeared,  that  a  sum  mB 
left  in  the  purchaser's  hands,  at  interest,  as  an  indenmitr 
against  an  incumbrance.  The  purchaser  afterwards  paid 
part  of  the  sum  to  the  vendor ;  notwithstanding  which,  tk 
purchaser  and  his  devisees  continued  to  pay  interest  an  tl^ 
whole  for  many  years.  A  bill  was  at  length  filed  to  compd 
payment  of  the  residue  of  the  sum  deposited;  and  the  mis- 
take being  admitted,  the  master  was  directed  to  take  aamul 
rests  of  the  overpayments,  and  to  compute  interest  themn 
at  5  per  cent,  and  the  amoimt  of  the  overpayment  and  inte- 
rest to  be  deducted  from  the  sum  which  would  be  found  due 
from  the  purchaser. 

Where  a  purchaser  is  entitled  to  recover  at  law  a  deport 
paid  by  him  to  the  vendor,  he  can  also  recover  interest  on  it 
from  the  time  it  was  paid,  without  an  express  agreement 

And  even  where  a  purchaser  can  recover  at  law  a  deposit 
paid  to  an  auctioneer,  he  can  also  recover  interest  on  it,  tl- 
though  not  stipulated  for.    Upon  principle^  perhaps^  this 

(s)  Barton  r.  Todd,  Todd?.  28;  WUde  v.Fort,  4TMiit.834. 

Gee,  81   Mar.  1818,  MS.  Ap-  (a)  Hughes  t.  Kearoey,  1  Scbo. 

pendix.  No.  20 ;  see  Lacon  v.  and  Lef.  182. 

Merfinsy  3  Atk.  1 ;  12  Vet.  Jan.  (b)  Reg.  Lib.  A«  1784,  fo.  625 

rule 
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0t  1)0  supported:  for  an  auctioneer  is  bound  to  keep 
till  the  execution  of  the  contract,  as  a  banker  or 
f  of  it:  for  which  reason  it  seems  doubtful  whether, 
lally  made  interest  of  it»  he  ought  to  be  compelled 
terest  {c).  Upon  convenience,  however,  this  prac« 
be  tolerated ;  for  the  purchaser  ought  to  receive  in« 
d  the  auctioneer  can  recover  it  from  the  vendor  (d). 
mdor  cannot  make  a  good  title,  and  the  purchaser's 
IS  been  lying  ready,  without  interest  being  made 
i  vendor  must  pay  interest  to  the  purchaser  {e). 
the  law  seemed  to  stand  upon  the  decided  cases,  and 
ice  appeared  to  be  conformable  to  it  But  in  con* 
of  some  general  rules  as  to  interest  which  were 
1  by  Lord  Ellenborough,  in  some  late  cases  at  nisi 
was  thought  by  some  that  interest  could  not  be  re- 
1  many  cases  in  which  it  had  formerly  been  obtained 
lese  rules,  however,  were  not  intended  to  embrace 
sible  case;  for  it  was  not  denied  that  interest  may 
sred  upon  an  implied  contract  for  payment  of  it  {g) ; 
rdingly,  in  a  late  case  before  Lord  Ellenborough 
rius,  where  the  title  was  bad,  and  the  purchaser,  in 
1  for  recovery  of  the  deposit,  declared  specially,  and 
by  way  of  special  damage,  that  by  reason  of  a  good 
being  made,  he  had  lost  and  been  deprived  of  the 
le  money  which  he  had  deposited,  according  to  the 


Lord  Salisbary  v,  VfiU  the  action  it  for  money  had  and 

Vcs.  Jan,  48 ;  and  3  received,  vide  sup»  p.  208^ 

»44;14yei.  Jun.  509,  (e)  Flenreau  v.  Thornhilly    2 

aleo  Browne  v.  South-  Black.  1078. 

ro.  C.  C.  107 ;  s§d  tide  (/)   De  HaviOand  t.  Bower- 

the  Commissionen  of  bank ;  Crockford  v.   Winter,  1 

i  Prize  Canse,  5  East,  Camp.  Ca.  50,   124;    De    Ber- 

nalet  t.  Faller,  8  Caap,  Ca.  426. 

Spnrrier  t.  Elderton,  5  {g)  Calton  v,  Bragg,  15  East, 

.  Ai  to  interest  where  2I3. 

conditionf 
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conditions  of  sale.     Lord  Ellenborough  said,  that  they  had 
lately  held  that  interest  was  not  recoverable  on  money  lent     1 
without  some  evidence  of  a  contract  for  that  purpose ;  but 
he  thought  that  the  plainti£P  in  the  case  before  him  ought  t>o 
be  allowed  interest,  as  special  damage  from  the  day  whexi 
the  purchase  ought  to  have  been  completed.     He  aveiredua 
hifi  declaration,  that  by  the  defendant's  breach  of  cootiacrt 
he  had  since  lost  the  use  of  his  money,  and  he  had  pror^^d 
that  averment.    There  seemed  to  be  no  reason,  therefinnc, 
why  this  loss  should  not  be  compensated  to  him  by  the  ^. 
lowaace  of  interest  on  his  deposit,  and  the  purchasesr  hadL  j 
verdict  accordingly  {h),    Mansfield  C.  J.  however,  lately 
ruled  otherwise  at  nisi  prius  (/);  but  Lord  Ellenborough  s 
decision  agrees  with  the  genera}  practice  of  the  profesdon. 

Where  the  biddings  before  a  ms^tc^  are  opened,  the  pur- 
chaser will  be  allowed  interest  at  the  rate  of  ^L  per  ant. 
per  annum y  on  such  part  of  the  purchase-monies  as  th^ 
master  shall  find  to  have  lain  dead  (A). 

Where  a  purchase  by  a  trustee  is  set  aside,  and  the  estate 
restored  to  the  cestvi  que  trust,  the  purchaser  it  allowed  i 
terest  on  tlie  money  paid  by  him,  and  is  compelled  to  pay 
rent  for  the  estate  durii^  his  enjoyment  of  it  (/). 

But  where  a  sale  is  annulled  on  account  of  notice  in  tltc 
purchaser,  of  a  prior  claim,  and  he  is  decreed  to  account  foT 
the  rents,  it  seems  that  he  shall  not  be  charged  with  intereS't 
on  the  rents  (m). 

An  agreement,  that  if  the  purchase-money  be  not  paid  st 
the  time  stipulated,  the  piurchaser  shall  pay  a  rent  for  tbe 

(A)  De    Bemalcs   v.  Wood,  3  ing  (he  biddings  for  GheiifralBirrf'* 

Camp.  Ca,  258.  estate,  MS. 

(i)  Wilde   V.  Fort,  4   Taunt.  (/)  Infra,  ch.  14. 

334  ;  lee  Maberley  v.  Robins,    1  (m)  Macartney  v.  Blackwood, 

Marsh.  258  ;  5  Taunt.  625.  Irish  Term  Rep.  602. 

(^)  This  was  directed  on  open- 
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te,  exceeding  the  legal  interest  of  the  money,  is  not 
rious  (n). 


[.  Where  interest  is  recovered  at  law,  it  is"  always  at  the 
of  5/.  'per  cent,  but  in  equity,  the  rate  of  interest  al- 
d  is  4  per  cent  (o). 

1  Blount  V.  Blount  (p),  Lord  Hardwicke  satid,  the  court 
Id  gire  such  interest  as  was  agreeable  to  the  nature  of 
Eknd  purchased;  but  this  seems  never  to  be  taken  into 
ideration,  nor  indeed  ought  it  to  be;  interest  being  given 
K>  much  on  account  of  the  profits  of  the  estate,  as  the 
isC  detention  of  the  purchase-money. 
n  Dickenson  v.  Heron  (g),  at  the  time  the  purchaser 
:  possession  of  the  estate,  it  was  agreed  he  should  pay 
test  on  the  purchase-money,  but  no  rate  was  fixed.  The 
Jiase-money,  however,  then  produced  5  per  cent,  and  it 
understood  between  the  parties  that  interest  was  to  be 
I  At  tihat  rate;  and  although  this  understanding  £d  not 
w  by  any  note  or  writing,  the  purchaser  was  decreed  to 
interest  at  5  per  cent. 

Lnd  in  a  late  case  in  the  Court  of  Exchequer  it  appeared, 
\  one  tenant  ill  common  had  sold  his  share  of  the  estate, 
tf  the  timber^  to  the  other,  who  was  let  into  possession, 
w^  stipulation  was  made  as  to  interest.     The  purchase- 


0  Spurrier  ? .  Ma  joss,  1  Yes. 
527 ;  4  Bro.  C.  C.  28. 
)Ciilcraft?.  Roebuck,  1  Yes. 
22T ;  Child  T.  Lord  Abing- 

I  Ves.  Jum  94  ;   Coni^r  r. 
iley,  Reg.  Lib,  Aw  1784,  fo. 

Pollexfen  t.  Moore,  Reg. 
B.  1745,  fo.  283,  at  the  bot- 
Smith  y.  Hibbard,  Chan.  11 

1789  ;  McQueen  r,  Farqn- 
f-ib.  Rog  B.  1804,  foK  1095, 


Browne  T.Fenton,  Rolls^  June 23, 
1807,  MS.  ami  see  Lord  Rotslyu's 
judgment  in  Lloyd  v.  Coiiet,  4 
Yes.  Jun.  609,  n. ;  A  eland  v. 
Craisford,  2  Wad.  29 ;  Bradshaw 
V.  Midgefcy,  V.  C.  13  Nor.  1817, 
MS. 

(p)  3  Atk.  636. 

(g)  Cox  T.  Chamberlain, 4  Yts. 
Jun.  63 J. 

money 


430  OF   IKTEBEST. 

money  was  not  jmucL    A  ISl  wtt  filed  by  the  vendor fori» 
specific  perfonnance,  and  a  motion  was  made  that  the  piur<*^ 
chase-money  might  be  paid  into  court,  or  a  receiver  ap-^ 
pointed  of  the  estate  sold.    And  it  was  accordingly  referred 
to  the  master  to  appoint  a  reoeiver.  who  was  directed  to  pay 
to  the  vendor,  out  of  the  rents,  **  interest  after  the  rate  of 
SL  per  centum  per  annum^  upon  the  amount  of  the  pur-^ 
chase-money,  and  the  value  of  the  timber  on  the  estate  (r)/* 
This  caiue  afterwards  came  to  a  hearing,  when  a  specific 
performance  was  decreed,  and  the  purchaser  was  decreed  to 
pay  interest    A  question  then  arose  as  to  the  quantum,  and 
it  was  decreed,  that  the  purchaser  should  pay  5  per  cent 
although  it  was  insisted  that  5  per  cent,  was  never  i^ven, 
particularly  when  not  prayed  by  the  bilL    Liord  CB. 
Macdonald  said,  that  as  to  the  quantum,  he  conceived  that 
nothing  less  than  5  per  cent  would  be  a  compensatioa  t^ 
the  vendor,  and  that,  indeed,  they  had  in  many  cases  lately 
given  5  per  cent,  interest,  and  the  reason  of  it  was  too  well 
founded  to  need  any  discussion :  a  person  would  alwayibd 
it  to  be  his  interest  to  delay  the  completion  of  his  purcfaas^ 
when  he  knows  that  he  is  only  to  pay  4  per  cenL  and  as 
make  5  or  6  of  his  money.  Mr.  Baron  Thompson  coneunei 
Mr.  Baron  Graham  wished  there  had  been  a  general  vikg 
but  the  courts  had  been  in  the  habit  of  giving  5  per  e&d^ 
where  there  was  delay.   The  reasons  formerly  given  had  vs^ 
no  ground.    The  4  per  cent  when  established,  was  the  ear- 
rent  interest,  but  now,  it  was  holding  out  an  inducement  ta 
persons  to  delay  the  completion  of  contracts,  as  it  was  noto- 
rious that  money  could  not  be  obtained  &r  even  5.   Be^^ 
here  the  court  had  forejudged  the  question  in  waking  the 
former  order,  although  that  was  without  prgudiee.   Mr- 
Baron  Wood  concurred,  and  the  court  carried  back  the  in^ 

(r)  Waldron  t.  Forester,  Ex.       ktrth  v.  Lord  Lowther,  12  Vt»' 
cheq.  4th  May,  1804,  MS.  j  Gas.       Jan.  107  j  and  tee  »,  603. 

tCTCSt 
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est  to  Lady-day,  1 802,  when  it  seems  they  thought,  upon 
»  construction  of  the  several  agreements  and  letters  which 
d  passed,  that  the  contract  ought  to  have  been  com« 

The  same  rate  of  interest  seems  payable,  whether  the 
ate  be  sold  by  private  agreement,  or  by  a  master  under  a 
cree  of  a  court  of  equity. 


SJECTION  IL 


Of  Costs. 


,T  law  the  costs  abide  the  event  of  the  action  by  the  ven« 
r «  purchaser.  In  equity,  also,  the  person  who  fiuls  in 
)  wait  most  prima  facie  be  deemed  liable  to  the  costs. 
%  atiOy  although  this  is  the  general  rule,  yet  costs  in  equity 
t  entirely  in  the  breast  of  the  court,  for  the  prima  facie 
cm  to  costs  may  be  rebutted  by  the  particular  drcum* 
noes  of  the  case;  and  it  is  for  the  court  to  decide  whether 
drcumstances  are,  or  are  not,  sufficient  to  rebut  the 

(0. 

[fa  purchaser  file  a  bill  for  a  specific  performance,  which 
tismissed  because  the  defendant,  the  seller,  cannot  make 
itie ;  yet  the  bill  may  be  dismissed  with  costs  against  the 
endant  {u). 

i)  Ezcheq.  30th  Jaoe,  1807,  ton,  iSanisrd.  Cba.  Ca.  255. 

•  (ti)  See  and  consider  Bennet 

.0  Vancoorer  ▼.  Biui,  11  Vei.  College  r,  Carey,  3  Bro.  C.  C. 

1. 458 ;  tee  Scorbrongh  t,  Bur«  390» 

If 
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If  the  vendor  file  tt  bill  for  d  specific  perform^ce,  whicli 
is  dismissed  because  he  cannot  make  a  title,  and  the  estate 
was  misrepresented  in  the   particulars,  although  without 
fraud,  he  must  pay  the  costs  {x).     If  the  estate  was  misre- 
presented, and  the  auctioneer  verbally  Jlgreed  to  allowacLe- 
duction  if  any  misrepresentation  should  appsar,  the  seller's 
bill  would  be  dismissed,  with  costs,  if  he  sought  to  compel 
the  purchaser  to  take  the  estate  without  any  allowance,  be- 
cause  that  would  be  a  fraud.     But  if  the  purchaser  do  not 
resort  to  the  defence  set  up  by  his  answer,  until  after  the 
institution    of  the   suit,    that   is    a   groimd  not  to  ^ve 
costs  iy). 

Where  there  is  no  misrepresentation,  and  the  question 
turn  upon  a  point  of  law,  upon  which  the  opinion  of  the 
court  might  fairly  be  taken,  although  the  bill  be  dismissed 
against  the  vendor,  yet  it  will  be  without  costs  {z).  If » 
purchaser  is  entitled  to  costs,  it  is  immaterial  that  the 
seller  was  only  a  trustee  for  sale  (a). 

So  a  purebaser  id  considered  as  entitled  to  taku  aftir 
obj0c6on<  artd  although  it  be  overruled,  yet  flie  cohlt  ^ 
not,  on  tbftt  ground,  give  cfo^s  (6),  b*t  this,  of  rtWMv 
must  always  depend  upoil  the  height  ^hich  tl^  jiM^  *?" 
think  due  to  the  objection  (o.)    In  one  ease,  iiide^*  !*•- 
Eldon  thought  that  as  the  title  Was  totted  tfpon  A*  pt^ 
chaser,  he  should  act  hardly  by  hi*,  by  n<tt  ghing  ttel  <fl^ 
the  credit  of  making  him  pay  the  costs,  for  ib  trouMt^  k^ 
said,  help  the  title.     As,  however,   the  vendor  TM 


(z)  \aniouTer  ?   Bliss,  uln  sup.  and  Beam.  8;  Shirpe  T.  RotW^f 

(y)  Winch  ▼.  VVinchestcr,  1  Vcs.  2  Rose,  192. 
and  J>am.  375.  (c)  Curnaby  ▼.  Griffin,  8  Vh- 

(zj  Whii*-  ▼.  Foljambe,  11  Ves.  Jun.  266 ;  Bishop  of  Wlncfcrt- 

Jan.  337  :  s-**  t  id  463.    .  ter   v.  Paine,  11  Ves.  Jun.  195; 

(a)  Fill  wards  v  Mar?*-)-.   Coop.  see   Powell  v.    Martyr,  8  Vei* 
40.  Jun.  146  i   Fludyer  ▼•  Cockef, 

(b)  Cox  V.  Chamberlain,  4  Ves.  12  Ves.  Jun,  25  ;  Cal?eriejf». 
Jivn,  631  ;  Stains  v.  Morris^  1  Ves.  V/illiams,  1  Ves.  Jud.  210, 

tended 
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ded»  but  unsuccessfully,  that  the  piircliaser  had  done  acts 
3unting  to  an  acceptance  of  the  title,  his  Lordship  re- 
3d  costs  {d). 

But  although  a  vendor  can  make  an  unexceptionable  title 
the  hearing  of  the  cause,  yet  if  he  had  not  a  title  at  the 
dtution  of  the  siiit,  costs  will  not  be  given  against  the 
thaser  (e).  And  if  a  seller,  upon  a  reference  to  the 
ister,  establish  his  title  upon  a  di£ferent  gtound  from 
St  appeared  in  the  abstract,  the  purchaser  will  be  allowed 
(  costs  of  the  reference  and  the  applications  to  the 
irt  (f).  So  where  a  purchaser  might  in  the  first  instance 
re  resdndcd  the  contract,  but  binds  himself  by  long 
idescence,  the  vendor  will  not  be  entitled  to  costs  (gj.  . 
Lord  Thurlow  has  said,  that  if  a  purchaser  will  not  wait 
l3  die  title  is  cleared,  but  will  take  possession,  and  put 
lavender  to  all  the  inconvenience  of  the  discussion,  wheii 
is  out  of  possession,  and  the  Other  has  got  it,  that  weighs 
ch  as  to  costs  (h).  But  the  circumstance  of  taking  pes- 
oon  is  not  important,  where,  by  the  terms  of  the  con- 
el^  the  title  is  to  be  made  good  at  a  subsequent  period, 
eh  less  is  it  material  where  the  purchaser  is  induced  to 
B  possession  at  the  instance  of  the  vendor  himself  (f). 
[t  is,  however,  to  be  repeated,  that  every  case  must 
kid  on  its  own  grounds,  although,  from  these  few  instances, 
le  notion  may  perhaps  be  formed  of  what  the  court  is 
dy  to  do  in  other  cases.  To  multiply  the  instances  in 
idi  costs  in  equity  have  been  given  or  reftised,  would  bo 
useless  as  it  would  be  tedious. 

0  M^Qaeen  ▼•  Farquhar,  11  (g)  Dickenson  v.  Heron,  «vj9. 

•Jon.  467.  p.  422. 

0  Wynn  V.  Morgan,  7  Vei.  (h)  1 1  Ves.  Jan.  464.  SeeCaJ- 

•202;  CoUinge's  Case,  3  Ves.  craft  ▼.*  Roebuck,    1  Ves.  Jun. 

B«a.  143,  n.  <a).  222. 

O  Fielder  v.  Higginson,  3  (i)  11  Ves,  Jan.464.  FiV^iifp. 

*ndBea.l42,  p.  9* 

2  r                                        CHAP. 
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CHAPTER   XI. 


or  TBS  OBLIGATION  OF  A  FUECHAS£B  TO  8£S  TO  tCiC 
APPLICATION  OF  THE  PUECHAS&MON£Y# 


\T  HEBE  9  trust  is  raised  by  deed  or  yiHl  for  sale  of  snr 
estate^  a  dause,  that  the  receipts  <^  the  trustees  shall  be 
sofficie^  discharges  for  the  pfurchase^money,  is  mostly  ia^ 
eertedy  and  rarely  ought  to  be  omitted;  because^  nottith* 
atandhig  that  a  purchaser  would,  at  law,  be  safe  is  fnpn^ 
the  money  to  the  vendors,  although  they  were  tnisteei»  y^ 
equity  will/  in  some  cases,  bind  purchasers  to  see  the  xnonejr 
applied  aoeording  to  the  trust,  if  they  be  not  expreidy  le* 
lieved  from  that  obligation  by  the  author  of  the  trust;  as^ 
where  the  purchaser  is  bound  to  see  to  the  applicstias  ^ 
the  money,  great  inoonvenience  frequently  ensues,  sad,  i{s 
some  instances^  it  would  be  difficult  to  compel  the  parduier 
to  complete  the  contract* 

The  rules  on  this  subject  may  be  considered  uader  tw^ 
heads.  First,  with  respect  to  real  estate.  Seoondfy,  Wit^ 
respect  to  leaseholds^  or  chattels  real.  For  the  ruks  $fl^^ 
cable  to  the  different  species  of  estates  ase  dittimilar ;  ofia^ 
to  the  much  greater  power  which  a  testator  JfMM  onr  h^ 
real,  than  over  his  personal  estate. 
Previously  to  the  statute  of  fraudulefit  dewsfs  (i)i  fi^ 

[J 
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Id  lands  were  not  bound  by  even  specialty  debts  in  the 
nds  of  an  Jueres  factus ;  although  an  hceres  natus  was. 
ble  to  specialty  debts  in  respect  of  lands  descended  (I) ;' 
t  personal  property,  which  was  formerly  of  very  trifling 
ue,  was  always  holden  to  be  subject  to  the  payment  of 
)ts  generally^  however  the  same  might  be  bequeathed, 
id  by  the  statute  of  Westminster  2  (6),  it  was  enacted^ 
A  even  the  ordinary  should  be  bound  to  pay  the  debts  of 
>  intestate,  so  far  as  his  goods  would  extend,  in  the  same 
oner  as  executors  were  bound  in  case  the  deceased  had 
;  a  wilL     In  fact  no  man  can  exempt  his  personalty  from 
^  payment  of  his  debts ;  but  it  must  go  to  his  executors 
issets  for  his  creditors,  and  be  applied  in  a  due  couAse  of 
mniatration ;  that  is,  however  it  may  be  hequeatliedy  it 
1st  go  to  the  executors,  upon  trust,  in  the  first  place,  for 
fment  of  debts  generally.    Now  although  the  author  of 
I  trust  may  have  neglected  to  free  the  purchasers  of  his 
9perty  from  the  obligation  of  seeing  that  the  money  is 
ly  applied,  yet  equity  hath  thought  it  reasonable  that  a 
lehaser  should  see  to  the  application  of  the  purchasc- 
ney  where  the  trust  is  of  a  defined  and  limited  nature 
ly ;  and  not  where  the  trust  is  general  and  unlimited,  as 
lust  for  payment  of  debts  generally. 

{b)  13  Ed.  I.  c.  19. 


|1)  Althoogh  an  heir  at  law  is  bound  by  specialty  debts  in  respect  of 
il  descended,  yet  a  purchaser  of  tliose  lands^  without  notice  of  any 
ts,  was  never  holden  to  be  subject  to  them.  The  statute  of  frando- 
Arises  was  always  considered  as  placing  a  devisee  on  exactly  tlie 
t  looting  as  an  heir  at  law ;  but  it  was  lately  contended  (see 
tliews  T.  Jones,  2  Anstr.  506,)  that  the  debts  of  the  testator  would 
1  a  purchaser  from  the  devisee,  although  he  bought  bona  Jide  and 
loit  notice.  But  this  was  over- ruled.  Equity  will,  however, 
rittlf  of  creditors,  grant  an  injunction  against  a  purchaser  to  re. 
io  payment  to  the  heir*    Green  v.  Lowes,  3  Bro.  C,C.  217. 

2  F  a  From 
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Ftifla  theN  rules  it  necessarily  foUowi»  tbat  a  bonajidc 
purchaser  of  a  leasehold  estate  from  an  executor  ought  not 
to  he  hound  to  see  to  the  application  of  the  purchase-money^ 
although  defined  and  limited  trusts  be  declared  of  the  pur- 
chase-money. But,  as  a  testatcn:  can  declare  an  original 
limited  trust  of  his  real  estate,  wherever  such  a  trust  is 
created,  the  pxurchaser  is  bound  to  soc  the  money  duly* 
applied. 


SECTION  I. 

M 

Of  this  Liability y  with  reference  to  real  Estate. 

1  HESE  appear  to  be  the  principles  upon  wMch  the  di^' 
tinctions  on  this  subject  are  grounded,  and  we  Huy  now 
enter  upon  an  examination  of  the  rules  themselves.   An(l 
first,  with  respect  to  real  estate. 

1.  If  the  trust  be  of  such  a  nature,  that  the  piirdbsier 
may  reasonably  be  expected  to  see  to  the  application  of  tk 
purchase-money,  as  if  it  be  for  the  payment  of  l^adbii  ff  of 
debts  which  arc  scheduled  or  specified,  he  is  bound  to  leo 
that  the  money  is  applied  accordingly  (c) ;  and  that  altboo^ 

(c)  Culpepper  v.  Aston,  2  Cha.  1  Eq«  Ca.  Abr«  958^  pi.  8|  Di^ 

Ca.  221 ;  see  Show,  313 ;  Spald*  ▼•  Merryman,  Baroard.  Sep.  flu. 

iag  ▼•  Shalroer,    1    Vern.  801;  81 ;  Smith  T^Goyoo,  1  BmrC& 

Danch   ▼.  Kent,   1   Vera.  260;  186,  and  the  cases  cited  istt> 

Aoon.  Mom,  96 ;  Abbot  t.  Gibbf,  note  (I).    And  see  1  Ves.  Sli 


(I)  One  of  tiiese  cases^  Langley  t.  Lord  Oxford,  is  id  Kig.  U^ 
B.  1747,  fol.  300;  see  po9t^  S.  C.  AmU.  17.  The  other  eases,  A" 
nant  t.  Jackson,  and  Cotton  t.  Ercral),  are  in  Beg.  Lib.  1773,  Bif' 
120,  481, 

tbo 


XfF  PUaCH^VSE-MONEY*  437 

Che  estate  be  sold  under  a  decree  of  a  court  of  eqmty  (^,  or 
%3fy  virtue  of  an  act  of  parliament  ie). 

S.  If  more  of  an  estate  be  sold  than  is  suffident  for  the 
purposes  of  the  trust,  that  ynJi  not  turn  to  the  prejudice  of 
the  purchaser ;  -fer  the  trustees  cannot  sell  just  miffident  to 
pay  die  debts,  &&  Besides,  in  most  cases,  money  is  to  be 
raised  to  pay  the  trustees'  expenses  (J*). 

3.  Where  the  trust  is  for  payment  of  debts  generally,  a 
purchaser  is  not  bound  to  see  to  the  application  of  the  pur- 
chase-money,  although  he  has  notice  of  the  debts ;  for  a 
pudiaser  cannot  be  expected  to  see  to  the  due  observance 
of  a  trust  so  imlimited  and  undefined  (g). 

4.  Nor  is  a  purchaser  bound  to  see  the  money  applied, 
where  the  trust  is  for  payment  of  debts  generally,  and  also 
^  payment  of  legacies  (I) ;  because,  to  hold  that  he  is  liable 
to  see  the  legacies  paid,  would  in  fact  involve  him  in  the 
account  of  the  debts,  which  must  be  first  paid  (h)  (II). 

5.  And 

(4Ll«jd  «•  Baldwin^  1  Ve8«  Abr.358,  pK4;  ex  par/e  Turner, 

^^3;  lee  Binks  ▼«  Lord  Rokeby,  9  Mod.  418 ;  Hardwicke  t.  Mynd^ 

2  Midd.  227.  1  Anstr.  109  ;  and  Williameou  t. 

(e)  Cottereli  ▼.  Hampson,   2  Curtis,  3  Bro.  C.C.  96. 
"^^nt  5.  (h)  Jebb  v.  Abbot,  and  Benyoa 

</)  Spalding   t.  Shalmer,    1  v.  Collins,  Butler's  n.  (1)  to  Co. 

^^.  80L  Litt.  290,  b.  s.  12 ;  and  Rogers  v. 

(g)Sea  ike  cases  cited  above,  Skillicoroe,  Ambl.  IBS, 
^  Rnmble  ▼.  Bill,  1  £q.  Ca. 


(0  Tke  above  mle,  altkongh  so  long  and  clearly  seUled,  appears  to 
^'^  been  entirely  overlooked  in  the  case  of  Omerod  v.  Hardman,  before 
^  Botdijr  Court,  reported  in  5  Ves.  Jun.  722;  but  this  case  can  by  na 
^*Us  be  considered  as  an  authority,  and  has  been  expressly  denied  br 
^^  EldoQ.  See  6  Ves.  Jun*  654,  n.  Qu.  however,  whether  the  ease 
7  Omerod  v.  Hardman  was  not  thought  to  be  within  the  principle  etated 
••pLl8,po#/. 

(IT)  And  where  the  whole  money  hu  been  raised,  the  heir  or  devisee 
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5.  And  for  the  same  reason  the  purchaser  is,  of  coune. 
not  hound  to  see  tha^  only  so  much  of  the  estate  is  sdd  ai 
is  necessary  for  the  purposes  of  the  trusty 

6.  But  although  there  he  no  specification  of  the  debts, 
yet  a  piurchaser,  it  is  said,  must  see  to  the  application  of  the 
money  where  there  has  heen  a  decree ;  as  that  reduces  it  to 
as  much  certainty  as  a  schedule  of  the  dehts.  In  such  msn 
therefore,  tlie  purchaser  should  not  pay  to  the  trustees,  but 
must  see  to  the  application,  and  take  assignments  firom  the 
creditors :  otherwise  he  should  apply  to  the  court,  that  the 
money  may  he  placed  in  the  Bank,  and  not  taken  out  mitk; 
out  notice  to  him ;  the  reason  of  which  is,  that  it  is  st  his 
peril  (i).  It  is  now,  however,  the  prevailing  opinion,  thit 
the  purchaser  is  not,  in  such  a  case,  hound  to  see  to  die  qp: 
plication  of  the  money.  The  court  takes  upon  itself  the  qp? 
plication  of  the  money. 

7.  It  is  the  general  opinion  of  the  profession,  that  ivhere 
the  time  of  sale  is  anived,  and  the  persons  entitled  to  the 
money  are  infants  or  unhom,  the  purchaser  is  not  bound  to 
see  to  the  application  of  the  money ;  hecause  he  ivoQi4 
otherwise  he  implicated  in  a  trust,  which  in  some  cases  iiii|^( 
be  of  long  duration. 

8.  But  if  an  estate  is  charged  with  a  sum  of  money  fa  so 
infant,  payahle  at  his  majority,  and  there  is  no  direetiin  to 
appropriate  the  money,  a  purchaser  cannot  safely  oompkt^ 
his  purchase,  although  the  money  he  invested  in  the  fiiflds 
as  a  security  for  the  payment  of  th^  legacy  to  the  ui&sti 

(0  Lloyd  ?.  Baldwin,  1  Yes.  173. 


vrWl  be  entitled  to  the  estates  unsold,  an^  the  creditors,  or  lefties,  «iO 
hare  no  remedy  against  the  same  ;  because  the  estate  is  debtor  ibr^ 
dfbts  and  Icgarics,  but  not  for  the  faults  of  the  trustees.  ADoii.ta90^* 
f  roc.  1  Salk.  153, 
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n  he  i^all  become  entitled ;  for  if,  in  the  event,  the  fund 
lid  turn  out  deficient  &r  payment  of  the  in&nt*s  legacy, 
Qust  still  have  recourse  to  the  estate  for  the  deficiency. 
1  it  should  seem,  that  even  a  court  of  equity  cannot,  in 
se  of  this  nature,  bind  the  right  of  an  infiuit  (A:). 
•  It  appears  to  be  thought  by  the  profes^on,  that  al« 
igh  the  trusts  are  defined,  yet  that  payment  to  the 
(tees  is  sufficient,  wherever  the  money  Is  not  merely  to 
paid  over  to  third  persons,  but  is  to  be  applied  upon 
i»  which  require  time  and  discretion,  as  where  the  trust 
0  lay  out  the  money  in  the  purchase  of  estates. 
n  a  recent  case,  where  the  trust  was  to  pay  the  money 
ngst  creditors,  who  should  come  in  within  18  months, 
estate  was  sold  after  that  time  had  elapsed,  and  the  late 
sttr  of  the  Rolls  held,  that  the  receipt  <^  the  trustees 
%  good  discharge  (/).  The  deed,  he  observed,  very 
rly  conferred  an  immediate  power  of  sale,  for  a  purpose 
;  could  not  be  immediately  defined,  viz.  to  pay  debts 
ch  could  not  be  ascertained  until  a  future  and  distant 
od  It  was  impossible  to  contend,  that  the  trustees 
ht  not  have  sold  the  whole  property  at  any  time  they 
ight  fit,  after  the  execution  of  the  deed;  and  yet  it 
id  not  be  ascertained,  until  the  end  of  18  months,  who 
b  the  persons  among  whom  the  produce  of  the  sale  was 
le  distributed.  If  the  sale  might  take  place  at  a  time 
91  the  distribution  could  not  possibly  be  made,  it  must 
e  been  intended,  that  the  trustees  should,  of  themselves, 
ibfe  to  give  a  discharge  for  the  produce ;  for  the  money 
Id  not  be  paid  to  any  other  person  than  the  trustees.  .  It 
lot  material,  that  the  objects  of  the  trust  might  have 
a  actually  ascertained  before  the  sale.    The  deed  must 

)Dicken8oa  t.  Dickensoo,  3  (/)  Balfonr  t,  Welland,  16  Vcf, 

RC,  19,  Jan.  m. 

2  P  4k  receive 
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receive  its  constraction  as  from  the  moment  of  its  execution, 
According  to  the  frame  of  the  deed,  the  purchasers  were  or 
were  not  liable  to  see  to  the  application  of  the  money ;  and 
their  liability  could  not  depend  upon  any  subsequent 
event.  Another  ground  relied  upon  in  this  case,  was,  that 
the  creditors  were  parties  to  the  deed,  which  dearly 
intended  that  tlie  trustees  should  receive  and  apply  the 
money, 

10,  So  where  the  trust  is  to  lay  out  the  money  in  the 
funds,  &c.  iipon  trusts,  if  the  purchaser  see  it  invested  ac« 
cording  to  the  trust,  and  procure  the  trustees  to  execute  a 
declaration  of  trust,  he  is  in  practice  considered  as  dischaiged 
from  the  obligation  of  seeing  to  the  further  application  of 
the  money. 

This  appears  to  have  been  the  settled  practice  in  Mr* 
Booth's  time ;  for  in  answer  to  a  question  how  far  a  purcha- 
ser was,  in  a  case  of  this  nature,  bound  to  see  to  the  tripli- 
cation of  the  purchase-money,  he  said,  he  was  of  ojonion^ 
that  all  that  would  be  incumbent  on  the  purchaser  to  bc^ 
done  in  the  case,  woiJd  be  to  see  that  the  trustees  did  invest 
the  purchase-money  in  their  o>vn  names,  in  some  of  theprf*— 
lie  stocks  or  funds,  or  on  government  securities ;  and  in  8uct« 
case  the  purchaser  would  not  be  answerable  for  any  non-"*" 
application  (after  such  investment  of  the  money)  of  an 
monies  which  might  arise  by  the  dividends  or  interest,  or 
any  disposition  of  such  funds,  stocks,  or  securities,  it  n<K 
being  possible  that  the  testator  should  expect  from  any  poi^^ 
chaser  any  further  degree  of  care  or  circumspection  tbai^^ 
during  the  time  that  the  transaction  for  the  purdiase^mone^^ 
was  carr)'ing  on ;  and  therefore  the  testator  must  be  suppose^^ 
to  place  his  sole  confidence  in  the  trustees;  andthis^  h. 
added,  was  the  settled  practice  in  such  cases,  and  he 
often  advised  so  much  and  no  more  to  be  done ;  and  piitS'' 
cularly  in  the  case  (rf  the  trustees  under  the  Duiietf  c^^ 

IRIarlbarougi^'* 
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irlborough's  will.    And  in  this  opinion  Mr.  Wilbraliam 
curred  {m). 

.1.  The  same  rules  respecting  the  liability  of  a  purchaser 
te  to  the  application  of  the  purchase-money,  appear  to 
ly,  whether  the  estate  be  devised  or  conveyed  to  trustees 
«11  for  payment  of  debts,  &c.  or  whether  it  be  only 
rged  with  the  debts ;  although  a  difference  of  opinion 
prevailed  in  the  profession  on  this  point. 
Q  a  case  in  Mosely  (n)  it  was  laid  down,  that  a  purchaser 
lid  be  bound  to  see  to  the  application  of  the  purchase* 
ley  where  the  debts  were  only  charged  on  the  estate. 
Int  in  Elliot  v.  Merryinan  (o),  the  late  Master  of  tlie 
b  decreed  otherwise ;  because,  if  the  contrary  rule  were 
ten,  no  estate  could  in  such  cases  be  sold,  except  through 
medium  of  the  Court  of  Chancery,  which  would  be  pro- 
tive  of  the  greatest  inconvenience. 
.lOrd  Chancellor  Camden  {p)  appears  to  have  been  of  the 
e  opinion ;  and  in  a  late  case  {q)  Lord  Chancellor  Eldoi^ 
t  that  where  a  man,  by  a  deed  or  will,  charges  or  orders 
Ktate  to  be  sold  for  payment  of  debts  generally,  and  then 
:e8  specific  dispositions,  the  purchaser  is  not  boimd  to  see 
be  application  of  the  purchase-money. 
lliis  point  may  be  considered  as  settled  upon  principle, 
rdl  as  authority.  For  although  a  mere  charge  is  no 
1  estate,  but  only  that  declaration  of  intention  upon 
di  a  court  of  equity  vnll  fasten,  and  by  virtue  of  which 
f  will  draw  out  of  the  mass  going  to  the  heir,  or  to 
irs,  that  quantimi  of  interest  that  will  be  suffident  for 
debts  (r) ;  yet  it  is  as  much  a  trust,  as  a  direct  convey* 

)  Sec  2  vol.  Cas.  and  Opin.        Atk.  41  ;  Ambl.  189,  marg. 

(p)  See  Walker  t.  Smalwood, 
I  Aoon.  Mose.  96 ;  and  see        Ambl.  676. . 
ett  T,  Ward,  Nels.  Cha,  Rep.  (q)  See  6  Vei.  Jan.  654,  n« 

(r)  Sm  Bailey  r,  Ekina ^  7  Vcs. 
Barnard.  Rep.  Cba.  78;  2        Jan.  323. 

anee 
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ancc  or  devise  to  trustees  for  the  same  purpose :  the  only 
difference  is,  that  in  the  case  of  a  charge,  the  trust  arises  by 
the  construction  of  equity ;  whereas  in  the  case  of  a  oonirey- 
ance,  or  devise,  it  is  produced  by  the  express  dedaratiim  of 
the  party ;  and  when  the  trust  is  in  esse,  it  seems  wkdly 
immaterial  by  what  means  it  has  arisen* 

It  seems  hardly  necessary  to  remark,  that  where  lands  are 
charged  with  the  payment  of  annuities,  those  lands  irill  he 
liable  in  the  hands  of  a  purchaser,  because  it  was  the  very 
purpose  of  making  the  lands  a  fimd  for  that  payment,  tint 
it  should  be  a  constant  and  subsisting  fund  (s). 

So  where  an  estate  is  devised,  subject  to  existing  chaqies, 
the  purchaser  must  of  course  see  the  charges  duly  paid. 

12.  These  are  the  distinctions  which,  according  to  the 
books,  appear  to  exist  in  r^ard  to  the  liability  of  a  purcbiser 
to  see  to  the  application  of  money  arising  by  sale  of  estitei 
conveyed  or  devised  to  trustees  upon  trust  to  sell ;  but  ^ 
reader  must  be  apprised,  that  some  gentlemen  are  d 
opinion,  that  a  purchaser  is  in  no  case  bound  to  see  to  the 
application  of  purchase-money,  v}here  there  is  a  hand  ^ 
pointed  to  receive  the  money.  And  it  appears  that  I^ 
Kenyon,  when  Master  of  tl)e  Rolls,  inclined  strong  to 
the  opinion,  although  he  mitde  no  decision,  that  tnulM 
having  the  power  to  sell,  they  must  have,  the  power  ioddest 
to  the  character,  viz.  the  power  to  give  a  dischaige  (Q. 

So  the  late  Master  of  the  Rolls  observed,  that  he  ibao^ 
the  doctrine  upon  this  point  had  been  carried  further  duqn 
any  sound  equitable  principle  would  warrant.  Whexe^  he 
added,  the  act  is  a  breach  of  duty  in  the  trustee,  it  is  very 
fit  that  those  who  deal  with  him  should  be  affected  by  an 
act  tending  to  defeat  the  trust  of  which  they  have  notice  { 
but  where  the  sale  is  made  by  the  trustee  in  perfOTinance 

(s)  Elliot  ▼.  Merrytnan,   Btr-        Williams^  5  Ves.  Jan.  ISO. 
nard.  Rep.  Cha,  82 ;  sec  Wynn  r.  {t)  See  4  Vea.  Jud.  99.  . 


OF  runCHASE'MaNEV.  443 

his  duty,  it  seems  extraordinary  that  he  should  not  be 
le  to  do  what  one  shpuld  think  incidental  to  the  right 
erase  of  his  power,  that  is,  to  give  a  valid  discharge  for 
3  purchase-money.    But  it  was  not  necessary  to  deter*^ 
He  that  in  the  ease  before  his  honour  (u). 
0£  those  who  hold  that  a  purchaser  is  only  liable  to  see 
the  api^icatioi^  of  the  money  where  there  is  not  a  hand 
pointed  to  repeive  the  money,   and  the  trusts  of  the 
liey  are  defined,  Mr.  Powell  is  the  only  one  whose  rea- 
B  are  before  the  profession  (iT).     The  whole  of  Mr. 
shell's  argument  (I)  appears  to  have  been  suggested  to 
By  and  indeed  depends  on  the  cuse  of  Cuthbert  v.  Baker. 
IT  throughput  the  many  cases  ^hich  have  been  referred 
in  this  chi^pter,  \he  decisions  have  invariably  been  pro- 
nacsed  on  the  distinction  between  p,  limited  and  a  general 
itk;  and  in  no  case  has  the  appointment  of  a  hand  to 
odve  the  mcmey  been  considered  as  affecting  the  question^ 
ijr  fiirth^  than  that  it  at  one  time  seems  to  have  been 
QOf^t,  that  in  every  case  of  a  mere<^harge,  the  purchaser 
V  bound  to  see  to  the  applipation  of  the  money.    That 
in  was  always  deemed  the  true  distinction,  is  evinced  by 
miMcript  and  printed  opinions  to  that  effect,  of  all  the 
wt  jieadiqg  characters  in  the  profession  of  the  last  and 
SSKUt  century.    So  Lord  Eldon,  in  condemning  the  doc- 
ile advanced  in  Omerod  v«  Hardman  {y\  did  not  say  it 
f  wrong  because  there  was  a  hand  appointed  to  receive 
},  pioney  (which  was  the  fact),  but  because  the  first  trust 
f  fi»r  payment  of  debts  generally. 
Mx»  Powell^  however,  yras  not  singular  in  his  construe- 

»  See  16  VesWun.  156.  (y)  See  6  Vei.  Jqd.  654,  n.  ft 

[9)  See  1  Mortg.  312*-330|        tu]Mra,  n.  to  f«  4. 


;l)  See  the  3d  edition  of  Powell  on  Mertgagea,  where  tfee  poiot  is 
.  noticed. 

tion 
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tion  of  the  decree  in  the  case  of  Cuthbert  v.  Baker.  It  is 
well  known  by  the  profession,  that  Lord  Redesdale,  who 
was  counsel  for  Baker,  the  purchaser,  considered  the  deci- 
sion in  the  same  light 

The  case  is  thus  stated  by  Mr.  Powell : — ^A  made  his 
will  (2;),  and  thereby  directed  that  all  his  personal  estate 
(except  as  therein  excepted)  should  be  applied,  as  &r  as 
the  same  would  extend,  in  payment  of  debts,  legacies,  and 
funeral  expcnccs,  and  of  all  annuities  by  him  granted;  and 
if  such  personal  estate  should  not  be  sufficient  fbr  those 
purposes,  then  it  was  his  further  will  and  desire,  and  be 
did  direct,  that  the  deficiency^  whatever  it  might  be,  should 
be  paid  and  made  good  out  of  his  real  estate  (except  a  part 
therein  mentioned,  which  he  did  not  intend  to  make  sub- 
ject thereto),  and  which  real  estates  he  charged  with  de 
payment  of  such  deficiency,  to  whose  hands  soever  the  sssne 
came.    And  so  subject  and  exempt,  he  gave,  devised,  fe. 
all  his  real  and  personal  estate  in  the  following  manner: 
certain  parts  of  his  estate  to  his  wife  in  fee ;  and  as  to  the 
manors,  messuages,  &c.  not  given  to  his  wife  iii  &^  he 
densod  them  to  his  wife  for  life ;  and,  after  her  decease^  he 
gave  the  same  to  trustees,  in  trust  to  sell  and  to  divide  aad 
to  distribute  the  money  which  should  arise  by  sudi  ssle 
between  and  amongst  such  child  or  children  of  A  B  on  ih^ 
body  of  his  then  wife  begotten ;  and  such  children  of  CD 
(I)  as  should  be  living  when  the  devise  to  the  tmstaes 
should  take  effect,  equally  share  and  share  alik^  to  tab 
per  capita^  and  not  per  stirpes:  if  but  one  such  child,  tba 
estate  to  be  transferred  to  him,  and  not  to  be  sold,    fi^ 

(z)  Mr.  p.  refers  to  4th  Jnly,        rect  reference  b  lib.  Keg*  ^ 
1790,  Reg.  Lib.  4,  441 ;  the  cor-         1790,  fo.  442. 


(I)  This  is  misstated,  for  the  money  was  gifen  to  such  of  the  chlMfca 
of  three  persons  as  should  be  living  at  the  time  when  the  de? ise  to  ^ 
tmateea  should  take  effect. 
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)  died.  One  trustee  died  in  her  life-time.  The  sur\'iv- 
trustee  sold  the  estate  by  auction.  The  personal  estate 
sufficient  to  discharge  the  debts :  the  claimants  under 
devise  to  children  were  seven  children  of  A  B,  and  six 
di^  of  C  D  (I),  who  were  entitled  to  the  purchase- 
lejr  in  equal  shares.  One  of  the  children  of  C  D  was 
ike  East-Indies,  and  two  were  infants.  The  purchaser 
ied  to  complete  his  purchase,  objecting  thereto  on  the 
sad,  that  there  being  no  proviso  in  the  will  to  exonerate 
purchaser  from  seeing  to  the  application  of  the  money, 
purchaser  was  bound  to  know  or  find  out  what  children 
the  persoBS  in  that  behalf  named  were  living  at  the  tes- 
t^ wife's  death;  for  that  such  children  ought  indivi- 
Vy  to  execute  the  conveyance,  and  give  releases  for  their 
leetive  didms ;  and  that  one  being  in  the  East-Indiei^ 
two  being  in&nts,  could  not  join  in  such  conveyance. 
:  the  decree  was,  that  the  contract  should  be  carried 
t  execution,  that  the  infants*  shares  of  the  purchase- 
iqr  should  be  paid  to  the  Accountant-general,  and  that 
wnainder  of  the  piu'chase-money  should  be  paid  to  the 
tot.  The  decree  proceeded  to  direct  that  all  proper 
ies  ahould  join  in  the  proper  conveyances. 
Ir.  Powell  observes,  that  this  decision,  though  not  finaL 
tk  still  left  room  for  an  application  to  the  court  to 
mine  who  might  be  proper  parties  to  the  conveyance, 
Mied  to  him  to  be  conclusive  on  the  question,  whether 
persons  beneficially  entitled  are  necessary  parties;  be- 
le  there  could  be  no  ground  to  consider  those  persons 
leceisary  parties,  unless  it  were  to  discharge  the  pur* 
ler :  but  there  seemed  to  him  to  be  no  power  in  the 
rt  to  compel  a  person  beneficially  interested  in  money  to 
B  by  sale  of  land,  to  discharge  that  land,  unless  it  were 


(I)  This  it  iaaceunite.    There  were  17  children  in  all. 

Upon 
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upon  paying  or  securing  the  money  to  him.    But  the  cxmAf 
by  directing  the  payment  to  the  trustee,  had  done  that 
which  rendered  a  direction  to  pay  to  the  cestui  que  trvst 
impossible. 
It  will  be  seen  that  Mr.  Powell's  argument  is  entii^r^ 

founded  on  the  order  to  pay  the  remainder  of  the  pnrchiae 

money  to  the  trustee,  and  this  ground  wholly  hois  ^»^—^ 
fbr  all  the  cestuis  que  trust  were  plaintiffs^  and  the  y/iiyg; 
of  the  bill  toas,  t/iat  tie  infants*  shares  might  be  invedeH 
and,  that  the  remainder  of  the  purchasC'^money  might 
paid  to  t/ie  triLstee. 

It  is  not  noticed  in  the  foregoing  statement  of  the 
that  no  costs  were  given ;  but  the  fact  is,  that  the  puidM^ 
was  refused  his  costs,  and  that  circumstance  may  pofa^^ 
induce  a  conclusion,  that  the  construction  put  upon  the  CMicr 
by  Mr.  Powell  is  correctj 

But  it  is  conceived,  that  there  is  a  ground  upon  whidi  tE^ 
decision  may  be  supported  without  impeaching  the  KtllecS 
doctrine  on  this  subject.    The  trust  was  for  such  d  ^ 
children  of  three  persons  as  should  be  living  when  the 
should  fall  into  possession,  and  it  was  strongly  innsted 
the  bill^  and,  it  is  apprehended,  with  great  reasoDi  di» 
the  cestuis  que  trust  were  in  regard  to  the  purchaser  und^ 
fined ;  and  he  was  not  bound  to  ascertain  or  inquire 
many  there  were,  and  who  they  were.    The  &ct$  oi  tb-- 
ease  were  such  as  to  tempt  a  judge  to  put  that  com 
on  the  trust;  there  were  seventeen  children,  two  of  w 
were  infants,  and  another  was  in  the  East  Indies.  It  shooK^ 
seem,  therefore,  that  there  is  a  solid  principle  to  which  tat^ 
Thurlow's  decision  can  be  referred,  and,  conseqnenfly,  ^ 
purchaser  can  scarcely  be  advised  to  incur  the  risk  of  psyiiip 
money  to  a  trustee,  on  the  authority  of  this  case,  in  affy 
ntion  to  the  former  decisions^     Perhaps  another  gnmtti 
remains  upon  which  the  decision  might  have  been  mi^    I  {^^^ 
All  the  cestuis  que  trust  of  agCi  and  in  the  kingdoOf    \hz. 

otktA 


'« 
^ 


Feied,  previously  to  the  commencement  of  the  suit,  to 
ive  receipts  for  their  shares :  the  receipt  of  the  trustee 
odd  certainly  have  been  a  sufficient  discharge  for  the 
tares  of  the  infants,  and  also,  as  it  is  conceived,  for  the 
laie  of  the  cestm  que  trusty  who  was  abroad*    And  in 
lis  view  of  the  case  the  purchaser  was  clearly  liable  to  the 
Ms.    It  Were  difficult  to  maintain,  that  the  absence  of  a 
*Mui  que  trust  in  a  foreign  country  shall,  in  a  case  of  this 
store,  impede  the  sale  of  the  estate.    Lord  Thurlow's 
\iginjeBt  in  this  case  would  be  a  very  desirable  present  to 
16  profession.     In  a  case  which  came  before  the  same 
idge  a  few  years  before  that  of  Cuthbert  v.  Baker,  and 
Iddi  I  learn  from  a  gentleman  who  has  seen  the  papers 
^Itfaig  to  the  estate,  is  correctly  reported,  the  estate  was 
llgeeted  to  the  payment  of  debts  generally ;  and  his  Liord- 
iip  said,  that  the  purchaser  was  a  mere  stranger,  and  was 
Dt  bound  to  look  to  the  application :  where  the  estate  is 
)  he  soldf  and  a  speoific  sum,  as  SL  to  be  paid  to  A,  the 
wchaser  must  see  to  the  application;  but  where  it  is  to 
\  aoM  generally,  he  is  not  (A). 

la  the  case  of  Currer  v.  Walkley,  reported  in  Mr. 
Sckens's  second  volume  (6),  which  was  also  before  Lorc| 
huiow,  it  is  stated,  that  the  testator  had  devised  estates, 
Iject  to  particular  charges :  he  afterwards  entered  into  a 
ntraot  for  a  part  of  the  estate,  and  the  purchaser  paid  the 
m  of  600/1  as  a  deposit  The  bill  was  for  an  account  of 
hat  was  due  to  the  plaintiff  in  respect  to  his  charge,  and 
lat  the  purchaser  might  pay  out  of  the  remainder  of  his 
ndiase-money  what  remained  due  to  the  plaintiff.  Lord 
hancellor  Thurlow  is  reported  to  have  said,  that  if  an 
itstt  18  devised  to  trustees  to  sell,  and  the  testator  after- 
nds  omtracts  for  the  sale!  of  the  estate^  it  is  enough  for 

(a)  Smith  V.  Gayoo,  1783,  1  {h)  2  Dick.  649. 

ra.C.C.ll6. 
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the  purchaser  to  pay  the  purchase-money  into  the  hands  ei 
the  trustees,  to  apply  it»  as  it  doth  not  lie  with  him  to  see 
it  applied ;  but  if  the  estate  be  devised,  subject  to  particular 
charges,  it  is  incumbent  on  him  to  see  it  applied  in  pay- 
ment of  those  particular  charges. 

This  case  seemed  to  apply  to  the  point  under  discusdon; 
but  no  reliance  could  b^  placed  upon  it»  as  it  was  to  be 
inferred  from  the  report,  that  Lord  Thurlow  held,  that  a 
devise  of  an  estate  was  not  revoked  in  equity  by  a  mixe- 
quent  contract  for  sale  of  it — a  doctrine  which  it  was  diffi- 
cult  to  suppose  could  have  fallen  from  so  great  a  judge. 

The  case  is  stated  in  the  Register's  book  {c),  by  the 
name  of  Comer  v.  Walkley,  and  Mr.  Dickens's  report  of 
it  is  a  complete  mis-statement.  The  estate  was  originally 
devised  to  trustees  upon  trust  to  sell  and  pay  debts  geD^ 
rally.  The  estate  was  subject  to  an  annuity  at  the  death 
of  the  testator.  The  trustee  sold  a  part  of  the  estate  for 
720/.9  600/.  was  left  in  the  purchaser's  hand  as  an  indem- 
nity against  the  annuity.  The  purchaser  afterwaida  fiid 
250/.  part  of  the  600/.  to  th6  trustee.  By  several  convey- 
ances, &C.  the  estate  piurchased  became  again  vested  m 
trustees  upon  trust,  to  sell  for  payment  of  debts  genenl^ 
These  trustees  sold  the  estate  to  Charles  Whittard,  idio 
objected  to  complete  the  contract  without  the  concune&oe 
of  the  person  entitled  to  the  residue,  then  unpaid,  of  A^ 
600/.  After  a  great  lapse  of  time  the  person  entitled  to  the 
residue  of  the  600/.  filed  a  bill  against  Whittard  andotheis 
for  payment  of  it ;  and  Whittard  filed  another  biU  for  i 
specific  performance,  which  was  accordingly  decreed ;  f&d 
the  proper  accoxmts  were  directed  to  be  taken  in  the  tsA 
cause.  Whittard's  costs  in  both  causes  were  avowed  to 
him.  The  decision,  therefore,  appears  to  have  been,  that 
the  600/.  was  a  lien  on  the  land.    The  latter  part  of  Loid 

ic)  Reg.  Ub.  A.  1784^  foU  625. 
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low's  judgment,  l-eported  by  Dickens,  clearly  referred 
p  annuity^  which  was  a  subsisting  charge  on  the  estate 
e  testator's  death.  And  adverting  to  the  circumstances 
te  case^  the  first  part  of  the  judgment  may,  perhaps, 
ad  thus:  If  an  estate  is  devised  to  trustees  to  sell,  and 
metees  afterwards  contract  for  the  sale  of  the  estate,  it 
ough  for  the  purchaser  to  pay  the  purchase-money 
the  hands  of  the  trustees  to  apply  it,  as  it  doth  not 
ith  him  to  see  it  applied.  Now  this,  as  corrected, 
\  in  favour  of  the  opinion,  that  where  a  hand  is  ap- 
mL  to  receive  the  money,  a  piurchaser  is  not  bound 
e  to  the  application  of  the  purchase-money ;  but  it 
i  not  be  forgotten,  that  this  observation  was  made  in 
t  whare  the  trust  was  for  payment  of  debts  generally. 
.  Where  the  trust  is  to  raise  so  much  money  as  the 
111  estate  diall  prove  deficient  in  paying  the  debts, 
iAB  and  legacies,  it  seems  formerly  to  have  been 
ed  whether  the  purchaser  was  not  bound  to  ascer- 
he  deficiency*  Mr«  Feame  thought  a  purchaser  was 
I  to  do  so  (d)^  But  the  opinion  of  the  profession  is 
rily  Otherwise  (e).  Indeed,  a  direction  that  the  per- 
estate  shall  be  first  applied,  only  expresses  the  rule  of 
fp  where,  as  in  a  case  of  this  nature,  no  intention 
n  to  exonerate  the  personalty  firom  the  payment  of 
ibts  I  and,  therefore,  such  a  direction  cannot  be  deemed 

Where  a  mere  power  is  given  to  trustees  to  seU, 
e  purpose  of  raising  as  much  money  as  the  personal 
ihall  prove  deficient  in  paying  the  debts,  or  debts 
igades,  it  seems,  that  unless  the  personal  estate  be 
ly  deficient,  the  power  does  not  arise,  and  conse* 
[y  cannot  be  duly  executed.     This    was  expressly 

ITearae's  Pasthuma.  p.  121.         (e)  See  the  12th  section  of  Mr. 

Batlcr««  n.  (1)  to  Co.  Litt.  209,  b. 
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decided  in  the  caae  of  Dike  v.  Ricks  {f)^  wKete,  in  s 
case  of  this  nature,  it  was  determined  by  Jones^  Croke, 
and  Bar&eley,-  Justices,  unanimously,  that  the  eonditk 
was  a  prec^ent  condition,  and  that  the  perfinrmaiiee  d 
it  ought  Ikf'  b^  sufficiently  averred,  otherwise  the  pom 
would  not  authorise  a  sale  i  and  that  the  amount  of  tlie 
debts,  and  this  Value  of  the  personal  estate,  ought  to  be 
shewn,  so  that  the  court  might  jtidge  whether  the  eoadi- 
tion  was  perfcnrmed:  or  not  i  and  also  that  so  mudi  eslyof 
the  estate  could  be  sold  as  was  sufficient  for  paymoit  tf 
the  debts.    And  the  case  of  Culpepper  v.  Aston  (g),  sbo 
appears  to  be  an  authority^  that  in  a  case  of  thk  uture 
a  purchaser  is  bound  to  ascertain  the  deficiency ;  ftr  ia  duit 
case  the  will  seems  to  have  given  a  mere  power  (k)  to  tk 
executors  to  raise  as  much  money  as  the  penonalotate 
should  &11  short  in  paying   the  debts.     The  wiB  m 
revoked  pro  tanto  by  a  subsequent  conveyance  oestiDgt 
direct  trust  to  sell  and  pay  debts,  under  whidi  it  seeni  the 
purchaser  bought ;  and  therefore  the  point  did  BOtttHfe 
a  decision.    But  it  was  resolved,  that  by  the  trust  (tlist  ii^ 
power)  in  the  will  to  sell,  the  purchaser  did  piunohass  it  hs 
oWn  peril,  if  the  personal  estate  received  were  sidUot; 
but  that  if  the  trust  were  as  in  Ihe  deed,  the  puiduMer  W 
safe. 

The  read»  must  be  aware,  that  as  the  power  is  not  ml 
executed,  unless  there  be  a  deficiency,  a  purchaser '■Htf^  tt 
his  peril,  ascertain  the  &ct,  notwithstanding  tluit  die  tmt 
be  for  payment  of  debts  gen^^y ;  or  being  for  pajneat  ef 
particular  debts  or  l^acies^  the  common  danse^  tkit  tk 
trustees*  receipts  shall  be  sufficient  disdiaiges^  be  \ufaffi 
in  the  instrument  creating  the  trust 

(/ )  Cro.  Car.  335 ;  Wn.  Jones,  {g)  See  2  Cluu  Ot  221. 

SS7 ;  1  Ro.  Abr.  329,  pi.  9  s  3  Via.  (k)  2  Oia.  Ca.  U^. 

Abr.  419,  pi.  9. 


Whsxevext  i)iere&Tf,  a  power  of  tbU  nuture  is  given, 
and  even  where  n  trust  f<»:  such  purposes  is  raised,  it 
Mias  advisaWe,  as  Mr.  Butler  remarks,  to  extend  this 
dsase  s  degree  further,  by  escpresdy  diid»argiug  the 
fwbaoer  «r  mxt^pB^g/m  from  the  obligation  of  enquiring, 
ikfther  the  personal  estate  has  bera  got  ia  and  applied ; 
and  bj  expressly  authorising  the  trustees  to  raise  my 
Mpqr  they  may  think  proper  by  sale  ox  mortgage, 
Aom^  the  personal  estate  be  not  actually  got  in  or 
Allied.  For  it  frequently  happens,  that  the  getting  in 
if  tke  persanal  estate  is  attended  with  great  dflay  and 
4iiBuIty;  during  wbith  the  real  estate  cannot  perhaps 
h  nsorted  to.  This  will  be  obnated  eflBoctuaUy  by 
JMvtiag  a  dause  to  the  aboye  effect  It  ^imdd,  howerer, 
k  socsmpanied  with  a  further  directioii,  thai  so  mudi  of 
Ae  personal  estate,  and  the  money  raised  under  the  trust, 
M  ihsU  remain  afiter  answering  the  purposes  of  the  trust, 
AsUbelaid  out  in  land^  to  be  settled  on  the  devisees  of  the 
«nliitates(i). 

m  Where  a  purchaser  is  bound  to  see  the  money  applied 
isavdingto  the  trust,  and  the  trurt  is  br  payment  of  debts, 
•  hgmu,  he  must  see  the  money  actually  paid  to  the 
initeca  or  legatees. 

In  /cases  nf  dns  nature^  dierefore,  each  croiitor  or  legatee, 
mMmceiying  his  numey,  should  giTe  as  many  recdpts  as 
ihat.aBB  pmchasers,  so  that  eadb  pnrchaaar  may  hav<e  one. 
Qi;  if  liie  creditors  or  legatees  are  but  few,  they  may  be 
ttaikpHrties  to  the  conveyances. 

Another  mode  by  which  the  purchasers  may  he  secured 
i^an  Msignmaat  by  all  the  creditors  and  L^atees  of  their 
dildi  aad  legacies  to  a  tmstee,  with  a  declaration  tiiat  his 

(t)  Bauer's  d.  (I)  to  Co.  Lltt.  290,  b. 
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receipts  shall  be  sufScient  discharges  r  and  then  the  tnutef 
can  be  made  a  party  to  the  several  conveyances. 

Sometimes  a  bill  is  filed  for  carrying  the  agreement  btif 
execution,  when  the  pnrcbase-money  b  of  course  directed 
to  be  paid  into  court;  and  this  is  the  sorest  mode,  beciiK 
the  money  will  not  be  paid  out  of  court  without  the  knoir- 
Icdge  of  the  purchaser. 

1 6.  If  the  names  of  the  trustees  be  inserted  in  the 
usual  clause,  that  the  receipts  of  the  trusteesr  shsD  ba 
discharges,  every  trustee  who  has  accepted  the  trust  nmrl 
join  in  the  receipt  for  the  purchase-money,  althoi^iic 
may  have  released  the  estate  to  the  other  trustees  ifc) 
because,  notwithstanding  that  he  release  the  legal  cititst 
to  his  CO- trustees,  he  cannot  delate  the  personal  trust  IM 
confidence  reposed  in  him;  for  the  rule  is,  del^aiutnM 
potest  delegare. 

To  obviate  this  difficulty,  which  frequently  occurs  i 
might,  perhaps,  be  advisable  (instead  of  naming  the  trastee 
in  the  clause)  to  say,  that  the  receipts  ^^  of  the  trastees  o 
trustee,  for  the  time  being,  acting  in  the  execution  of  tfa 
trusts  hereby  created,"  shall  be  sufficient  discharges.  Tbi 
would^  probably  render  it  unnecessary  for  a  trustee  wb 
had  released  the  estate  to  join  in  any  receipt?  ■■thgn 
could  not  be  the  slightest  ground  to  contend,  that  afljP 
personal  trust  or  confidence  was  given-  to  the  trustees 
named  in  the  instrument  creating  the  trust ;  and  thetefa^ 
the  receipt  of  the  trustees  acting  in  the  trusts,  for  the  tissr 
being,  would  satisfy  as  well  the  words  as  the  spirit  of  tk^ 
clause  (/). 

17.  But  as  one  man  cannot  impose  a  trust  on  aaolitf* 
against  his  consent,  a  trustee  who  has  refused  to  seeqp> 
the  trust,  and  actually  renounced,  need  not  join  in  i»y 

(k)  Crewe  ?.  Dickcn,  4  Ves.  (/)  See  Co.  Li(t  113,  a. 

Juu.  97. 
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Teoeipts ;  in  such  cases  the  receipts  of  the  other  trustees 
will  be  suffident  discharges  {m).  Upon  this  point,  how- 
crer,  a  diifference  of  opinion  appears  to  prevail  in  the 
pmcssioB* 

18.  Where  &n  estate  is  devised  or  conveyed  to  trustees 
to  sdl  for  payment  of  debts  generally,  without  a  clause 
tint  their  reeeipta  shall  be  discharges,  and  they  convey  to 
t  ihird  person.  Jar  Hie  purposes  of  the  trusty  sales  made 
hj  hhn  are  as  effectual  as  sales  made  by  the  trustees  them- 
sdTei,  and  his  receipt  is  equally  a  discharge  to  a  pur- 
^nser  (n) ;  because,  in  such  cases,  the  receipt  is  effectual 
ty  reason  of  the  trust  itself,  and  not  owing  to  any  personal 
Mtfidence  given  by  the  author  of  the  trust,  or  to  any  express 
^fidtrstion  by  him  for  that  purpose. 


SECTION    IL 

Ofiiis  Liability  with  reference  to  Leaselicld  Estates. 

!•  V  r  E  have  ahready  seen,  that  however  leasehold  estates 
inay  be  bequeathed,  they  must  go  to  the  executors,  to  be 
^ppliedt  in  the  first  pLace,  in  a  due  course  of  administration, 
whidi  is  tantamount  to  a  bequest  for  payment  of  debts 
S^erafly.  And,  therefore,  in  analogy  to  the  decisions 
^tfofa  devises  of  real  estates  for  a  similar  purpose,  it  is  incon- 
^vertibly  settled,  that  a  purdbaser  of  personalty  shall  in  no 

(«i)  See  Sir  WilUam  Smith  t.  (n)  Hardwicke    v.    Mjnd,    1 

^Mer,  1  Ventr.  ISS ;  Hawkins        Anttr.  109.  See  Lord  Braybroke 
^-  Kemp,  8  Eut,  410.  t.  Inskip,  8  Yes.  Jan.  417;  sed  fu. 
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case  be  bdtmd  to  see  to  the  application  of  the  purchue* 
inoney»  where  he  purdhases  bona  fde^  and  without  natiee 
that  there  are  no  debts  (o). 

This  principle  was  adhered  to  in  the  case  of  HttSaUe  ▼• 
Bill  (p),  before  Sir  Kathan  Wright»  where  a  nai  be- 
queathed a  spedfic  part  of  his  personalty  upon  tnst  to 
raise  a  sum  of  money  for  his  daughter,  and  the  esaeutoiB 
mortgaged  it,  pretending  want  of  assets.  The  dsMOB 
was,  however,  reversed  in  the  House  ^  L<N:d»  (q^\  kt 
trhe  reversal  is  generally  supposed  to  have  proceeded  to 
proof  of  fraud,  and  has  not  been  attended  to  in  subssfMOt 
cases. 

Thus  in  Ewer  v.  Corbet  (r),  it  was  expressly  hoUea 
that  a  term  being  bequeathed  to  A,  did  not  picffcat  the 
executors  from  selling  it ;  and  that  notice  of  the  devise  was 
nothing,  as  every  person  buying  of  an  executor  neceaarily 
iriust  have  such  notice.  And  the  Master  of  the  Mk 
said,  he  remembered  it  to  have  been  once  ruled»  tfcat 
an  executor  could  not  make  a  good  title  to  a  term  to  a 
purchaser,  and  that  was  in  the  case  of  Bill  v.  HumUe; 
but  since  that  he  took  it  to  have  been  resolved,  and  with 
great  i^easpn,  that  an  executor,  where  there  were  debts, 
might  sell  a  term ;  and  the  devisee  of  the  term  bad  iw 
pther  remedy  but  figainst  the  executor  to  recover  the  valoe 
thereof,  if  there  were  sufl&cient  assets  for  the  payment  of 
flebts. 

2.  this  doctrine  has  been  carried  so  far,  that  a  ttte  '* 

(o)  Elliot  ▼.  Merry  man,  Bnrnard.  (9)  Sw  Sataje  t.  Htt«W»j  ^ 

R^-p.  Cha.  78  ;  2  Atk.   41  j    see  Pro.  P.  C  71  ;  and  see  17  Vti. 

WaU«f..Kancy,  Toth.    I4l  ;  S.C.  Jun.  I6O,  I6I. 
ibid.  227 y    ly  lh#»  name   of  MiUts  (r)  2  P.  Wro».  148  ;  W  ^ 

V.  Kancie  ;  and  Nurton  v.  Nurtoo,  Borting  v.  Stonnard^  2  ?.^^ 

ihiii.  1 50  ;  and  Audrew  r.  Wfijlfyi  ^ 

(p)  2  VerB.441 ;  1  Eq.Ca.  Abr.  Bro.  C.C.  187;  and  DfcJ»>»»t» 

858,  fil  4»  Lockyer,  4  V^s.  iuti.  3*. 
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1  of  a  private  debt  of  the  executor*  has  leen  hcSden 

the  first  authority  on  this  head  {t)j  it  appears 
testator  had  been  dead  two  years  before  the 
t,  although  that  circumstance  is  not  mentioned 
ort  {u)\  and  it  might,  therefore*  be  supposed* 
executor  might  in  that  case  have  entitled  himself 
rm>  on  account  of  advances  made  by  him  in  his 

and  it  also  appears  that  he  was  sole  residuaiy 
f).  On  the  former  ground  alone*  the  decision 
mnot  be  supported ;  for  Liord  Thurlow  decided 
r  in  a  case  nearly  similar,  although  between  three 
^ears  had  elapsed  from  the  death  of  the  testator  to 
iction  {z). 

respQCt  to  the  second  authority  on  this  head  (a)* 
nyon  expressly  dissented  from  it  in  the  case  of 
7^  Ridgard  (6) ;  and  in  a  late  case  (c),  where  an 
shortly  after  the  decease  of  his  testatrix,  trans^ 
di:*  part  of  her  estate*  to  his  bankers*  to  secure 
e  from  him*  and  future  advances ;  the  bankers 
it  they  did  not  know  or  suspect*  that  the  funds 
the  property  of  the  executor*  either  as  executor 
I :.  and  it  appeared  in  evidence*  that. he  represented 
IS  absolutely  entitled  to  them*  under  the  will* 

int  V.  Giffbrd,  1  Atk.  {a)  Mesd  r.  Lord  Orrerj. 

leail  T.  Lord  Orrery,  3  (6)  2  Bro.  C.C.  433 ;  4  Bro.  C. 

and  tee  Ithell  j.  Qeaae,  C.  130  ;  7  Vet.  Jon.  167,  cited  ; 

and  tee  Andrew  t.  Wrigley,  4 

Dt  ▼.  Giflford.  Bro.  CC  125. 

i  Bro.  C.  C.  1 36.  (e)  Hill  r,  Simpton,  7  Vet.  Jun. 

Vet.  Jun.  107.  152;  And  tee  Lowther  t«  Lowtfaer* 

7  Vet.  Jun.  163.  13  Ves,  Jan.95j  and  17  Vet.  Jun. 

t  V.  Tyler,  2  Dick.  724;  169. 
•  431 ;  and  aee  17  Vet. 

2  6  4  suhjcct 
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subject  to  a  trifling  annuity,  and  a  few  small  legada; 
although  no  fraud  was  proved,  yet  as  gross  negligence 
appeared  in  the  bankers  not  inspecting  the  will,  the  funds 
were  holden  to  be  liable  to  the  legacies  given  by  the  wilL 

It  seems  clear,  therefore,  that  an  executor  cannot  mmr 
dispose  of  his  testator's  property,  as  a  security  for,  w  in 
payment  or  satisfaction  of  his  own  debts. 

In  a  late  case,  however,  where,  a  considerable  time 
after  the  death  of  the  testator,  part  of  the  assets  wcie 
pledged  with  bankers  as  a  security  for  monies  advuxied 
at  the  time,  and  future  advances  to  the  two  acting  exe^ 
cutors;  a  bill  filed  by  co-executors,  who  had  not  acted 
in  the  affairs  of  the  testator,  for  delivery  up  of  the  smIs, 
was  dismissed,  but  without  deciding  what  the  equity  wM 
be  if  the  title  was  nothing  more  than  deposit,  and  the  US 
had  been  filed  by  a  legatee  ((/)* 

3.  K  the  executor  sell  at  an  undervalue,  or  to  opeib 
has  notice  that  there  are  no  debts,  or  that  all  the  ddbb  m 
paid  (e)p  or  if  there  be  any  express  or  implied  fraud  or  eol^ 
lusion  between  the  executor  and  purchaser,  the  sdb  cmaot 
be  supported  {J"). 

Fraud  and  covin  will  vitiate  any  transaction,  ndtom 
it  to  a  mere  colour.  If  one  concerts  with  an  ezecBhir, 
or  legatees,  by  obtaining  the  testators  effects  at  a  Booi* 
nal  price,  or  at  a  fraudulent  undervalue,  or  by  apfdyiog 
the  real  value  to  the  purchase  of  other  subjects  &r  liii 
oym  behoof,  or  in  extinguishing  the  private  debt  of  dw 


(d)    M^Leod    ▼.    Drummond,  616;  7  Vin.  43,pl.  13;  iSVii. 

14  Ves.  Jun.  353  ;  17  Vei.  Jun.  121,  pi.  llysidanotet;  BoUKT^- 

1 52 ;  and  see  Farr  t.  Newman,  4  Ridgard,  2  Bro.  C.  C.  438,  dltd  j 

Term  Rep.  621.  Nugent  t.  Gifford,  1  Atk.  461; 

(f)  See  Ewer  v.  Corbet,  2  P.  and    see  Gilb.    E^    Rep.  HI; 

Wms.  148.  Free.  Cha,   434;  and  Wbale  ^ 

( /)  Crane  r.  Drake,^  2   Vem.  Booth,  4  Term  Rep.  625,  n, 

execotoTi 
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cutor,  or  in  any  other  manner^  (which  Lord  Eldou  , 
I  said,  are  very  material  words   {g),)  contrary  to  the 
7  of  office  of  executor,  such  concert  wiD  involve  the 
ming  purchaser,    and  make    him    liable  for  the  full 
ae  {h). 

k  But  if  the  legatee  permit  a  long  time  to  elapse 
bout  asserting  his  claim,  and  there  are  several  mesne 
chasers,  equity  will  not  set  a^ide  the  sale,  although  there 
suspicious  drcumstances  of  fraud  (t ). 
L  And  although  the  legatee  has  only  a  contingent  in- 
!8t»  yet  that  will  be  no  excuse  for  delay  (A:);, because 
bas  such  an  interest  as  will  entitle  him  to  know  what 
ts  the  testator  owed,  and  what  parjt  of  his  estate  has 
a  applied  to  the  payment  of  them.  And  in  Howorth 
Powell,  it  was  laid  down  by  Lord  Keeper  Henley, 
fc  a  pBity  having  a  claim  in  remainder  to  an  estate, 
ugh  BOt  to  the  possession,  if  he  sees  the  possesnon 
Dgfully  usurped,  ought  to  file  his  bill  for  relief  before 
right  to  possession  accrues :  for  otherwise  he  stands  by 
countenances  the  possessor  in  his  exercise  €£  acts  of 
ership  (/). 

.  It  remains  to  observe,  that  Lord  Hardwicke  thought 
the,  reversal  of  the  case  of  Hiunble  v.  Bill  (n)  might 
uoper,  because  the  charge  was  upon  a  particular  part 
be  estate:  his  Lordship  not,  however,  meaning  to  im- 
a  the  general  doctrine,  which  he  frequently  admitted, 
indeed  carried  further  than  any  other  judge, 
liis  distinction  Lord  Hardwicke  appears  to  have  been 

)  17  Vef.  Jun.  167.  (k)  Andrtw  t.  Wrigley,  4  Bro, 

I  Per  Lord  Thurlow,  2  Dick.  C.C.  12S. 

and  see  1  Borr.  475.  (/)  Ch«  T.  T.  1758,  MS. 

.  Boimey  v.  Ridgard,  2  Bro.  (tn)  See  Mead  t*  Lord  Orrerj, 

438|  17  Ves.  Jan.  97,  cited ;  3  AUu  241 ;  and  see  17  Ves.  Jua« 

«el7yes.jBQ.  165,  161,162. 

(n)  Supraj  p*  454. 

inclined 
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iuclined  to  follow^  in  a  case  (o)  where  a  specific  l^atee  of 
a  mortgage  brought  a  bill  to  foreclose  against  the  repreaen- 
tative  of  the  mortgagor,  who  pleaded  an  account  settled 
between  him  and  the  executor  of  the  mortgagee,  and  a 
release.  For  his  Lordship  thought  the  devisee  had  i 
specific  lien  on  the  estate,  and  as  the  mortgagor  had  natioe 
of  the  bequest,  he  was  bound  by  it.  And  he  was  inclined 
to  overrule  the  plea  of  the  release ;  but  the  case  of  Ewer  r. 
Corbet  (p)  being  citedi  it  was  ordered  to  stand  fiur  an  amwe!; 
with  liberty  to  except.  The  case  was  afterwards  debited 
on  several  days,  and  the  Chancellor  ultimately  determiDed, 
that  the  plaintiff  had  not  equity  sufficient  to  support  bis 
bill,  and  accordingly  dismissed  it»  but  without  costs  (q). 

Upon  principle  as  well  as  upon  thd  authority  of  Lmgl^ 
and  Lord  Oxford,  the  better  opinion  dearly  is,  that  a  pir^ 
ticular  chattel  specifically  bequeathed  inay  be  purcbaied 
from  an  executor,  but  certainly,  in  most  cases,  sudi  a  p^ 
chase  could  not  be  recommended  without  the  conamnM  «f 
the  legatee,  because,  independently  of  the  general  fMtiA^ 
the  executor  may  have  assented  to  the  bequest  (r). 

7.  But  of  course  this  question  cannot  arise,  wkm  tbe 
specific  legatee  of  the  chattel  is  also  executor  (s). 

(o)  LaDglejr  v.  Earl  of  Oxford,  (^)  See  Rpg.  Lib.  B.  17V,  ^^ 

Ambl.  17 ;  and  see  Elliot  t.  Mer.  300. 

ryman,    Barnard.  Ch.  Rc'p.  78  ;  (r)  See  Thomlinson  f.  SaiA) 

atid  Atidtew  r.  Wrigley,  4  Bro.  Fincb,  378. 

C.  C.  125.  [s)  Taylw  t.  Hawkis%  8  V«. 

(p)  Supra,  p.  454.  Juii.  209. 
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CHAPTER  XIL 


IP  THE  vendor's  lien  ON  THE  ESTATE  SOLD  FOR  THE 
PURCHASE-MOKEY,   IF   NOT   PAID. 


^»  Vr  ITERE  a  vendor  delivers  possession  of  an  estate  to  a 
tirehaser,  without  receiving  the  purdiase-money,  equity, 
/iMfther  the  estate  be  (a)  (I)  or  be  not  (6)  conveyed,  and 
l&ough  there  was  not  any  special  agreement  for  that  pur- 
toise,  gives  the  vendor  a  lien  on  the  land  for  the  money ;  so, 
Ci  the  other  hand,  if  the  vendor  cannot  make  a  title,  and 
he  pur^aser  has  paid  any  part  of  the  purchase-money,  it 
eems  that  he  has  a  lien  for  it  on  the  estate,  althot^q^  he  may 
lave  taken  a  distinct  seairity  for  the  money  adduced  (c) 

(a)  Chapman  t.  Tanner,  I  Vera*  829^ 

267 ;  Poltexfen  v.  Moore,  3   Atk.  (6)  Smith  v.HIbbard,  2  Dick. 

272;  and  tee   1   Bro.  C.  C,  302,  730;    Charles  t.    Andrews,  9 

124 ;  ttid  6  Ve».  Jvm.  483  ^  Mack-  Mod.  152. 

re(h  T.  Symmous,    15   Ves.  Juti.  *  (e)  Lacon  t.  Mert{n9,8  Atk.  I. 


(I)  But  note,  that  in  Chapman  t.  Tanner,  (See  Ambl.  726,  6  V«>s.  Jui\^ 
'57)  and  PoUexfeo  t.  Moore,  there  were  special  agreements  that  (ha 
'«*ndor  shouhl  keep  the  writingi.  Indeed,  in  the  latter  case,  pos^eMioh 
iftd  not  been  delivered.  See  Mr.  Sanders'^  note  to  the  case  Itt  bi«  edition 
•f  Atkins. 

(II)  As  to  chattels  capable  of  delivery,  as  timbvr  felled,  tee  ex  parte 
jiwyne,  12Vcs.lun.  379. 

But 
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But  equity  will  not  raise  this  equitable  lien  in  favour  of 
a  papist  incapable  of  purcIia6ing((Q,  for  that  would  ^Tebim 
an  interest  in  land. 

If  a  vendor  take  a  distinct  and  independent  security  fin:  the 
purchase-money,  his  lien  on  the  estate  is  gone ;  such  a  secu- 
rity is  evidence  that  he  did  not  trust  to  the  estate  as  a  pledge 
for  his  money  {e). 

Thus,  upon  the  sale  of  an  estate,  the  vendor  accepted 
some  stock  for  the  money  (y ),  with  an  agreement,  that  in 
case  it  did  not  within  a  limited  time  produce  a  sum  nimed, 
the  purchaser  should  make  it  up  that  sum.  The  riod 
proved  defident*;  and  Sir  William  Grant  held,  that  tbe 
vendor  had  no  lien  on  the  estate  for  the  deficieney:  be 
thought  that  the  vendee  could  not  have  any  motive  fiv  pitt- 
ing with  his  stock,  but  to  have  the  absolute  dominimi  over 
the  land.  It  was  impossible,  his  Honour  said,  that  it  eeidd 
be  intended  that  the  vendor  should  have  this  double  seomt^f 
an  equitable  mortgage  and  a  pledge,  which  latter^  if  Ae 
stock  should  rise  a  little,  would  be  amply  sufficient  to  SBimer 
the  purchase-money. 

And  the  same  rule  must,  it  has  been  said^  prevail  irhere 
a  vendor  accepts  a  mortgage  of  another  estate  for  the  pur- 
chase-money, the  obvious  intention  of  burthening  one  eitate 
being,  that  the  other  shall  remain  free  and  unincunilici^ 
(ff) ;  sa,  even  where  the  vendor  takes  a  mortgage  of  the 
estate  sold  for  only  part  of  the  purchase  money ;  became  bf 
taking  a  mortgage  for  part,  he  clearly  evinces  his  electioQf 
that  the  estate  should  be  charged  with  that  part  only  (&)• 

(d)  Harrison  v.  Souihcote,   2        Jan.  752 ;  but  tee  Lord  Bdm*^ 
Ves.  389.  obserrations,  jmif. 

(e)  S«e  6  Vet.  Jan.  483  ;  and  (g)  See  Nairn  t.  Prowii;bat 
see  the  obsenrations  of  Lord  Eidon         see  15  Ves.  Jon.  84K 

on  this  case  in  15  Ves.  Jan.  348,  (A)  Bond  v.  Kent,  2  Veni'S*!' 

349  see  1  Scho.  and  Lef.  136. 


(/)  Nairn  t.  Prowse,  6  Ves. 


Loid 
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£«ord  Eldcni^  however^  has  said^  that  it  did  not  appear  to 
hbak  i  violent  conclusion  as  between  vendor  and  vendee,  that 
notwithstanding  a  mortgage,  the  lien  should  subsist  {{).    It 
must  not,  he  added,  be  understood,  that  a  mortgage  taken  is 
to  be  considered  as  a  conclusive  ground  for  the  inference,  that 
m  lien  was  not  intended,  as  he  could  put  many  instances, 
that  a  mortgage  of  another  estate  for  the  purchase-money, 
^would  Hot  be  decisive  evidence  of  an  intention  to  pyi  up 
tihe  lien,  though  in  the  ordinary  case,  a  man  has  always 
greater  seciurity  for  his  money  upon  a  mortgage,  than  value. 
fear  his  money  upon  a  purchase ;  and  the  question  must  be, 
'whetfaer,  under  the  circumstances  of  that  particular  cas^ 
attending  to  the  worth  of  that  very  mortgage,  the  inference 
juitea.    In  the  instance  of  a  pledge  of  stock,  does  it  neces^ 
sarily  follow  that  the  vendor  consulting  the  convenience  of 
-the  purchaser,  by  permitting  liim  to  have  the  chance  of  the 
lienefit,  therefore  gives  up  the  lien  which  he  has?    The 
doetrine,  as  to  taking  a  mortgage  or  pledge,  would  be  carried 
too  fiur,  if  it  is  understood  as  applicable  to  all  cases,  that  a 
man  taking  one  pledge,  therefore  necessarily  gives  up  ano- 
ther, which  must,  his  Lordship  thought,  be  laid  down  upon 
ihe  dicumstances  of  each  case,  rather  than  universally  (Ar)« 

But  it  seems,  that  taking  a  covenant,  bond,  or  not^  for 
tlie  purdiase-money,  will  not  affect  the  vendor^s  lien. 

This  was  settled  by  the  case  of  Heame  v.  Botders  (/), 

^hete  a  bond  was  taken  for  the  money,  and  some  of  it  re- 

iiuuned  unpaid,  and  the  bond  was  lost ;  for  the  opinion  of 

^e  court  was  to  charge  the  defendants,  in  regard  of  the 

^^^nd  in  their  possession,  with  the  payment  thereof;  on  the 

S^xnmd,  it  should  seem,  that  taking  a  bond  did  not  deprive 

O')  Set  15  Vet.  Jan.  841 ;  and  (/)  Carj's  Rep.  Cba.  25  $  and  see 

*^^  Cotrcll  T.  Siflnpionj  16  Vet.  Ttrdiffe  v.  Scragban,  1  Bro«  C.C. 

^'^n.  278,  280.  422,  cited ;  and  Harnson  t.  Souths 

0)Mackre(h  Y.Sjmmons,  15  cote,  2  Vet.  389. 
^"*i.JuD.  348,  8-19, 

the 
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the  vendor  of  his  equitable  lien ;  for  nnlcflS  he  had  siidi  3 
liexi»  the  loss  of  the  bond  would  haidly  bea  ground  to  chaige 
the  money  on  the  estate  (m). 

So  in  Gibbons  v.  Baddall  (n),  it  was  said,  that  if  A  seils 
an  estate,  and  takes  a  promissory  note  for  part  of  the  pur- 
chase-money, and  then  the  purchaser  seUs  to  B,  who  hat 
notice  that  A  had  not  received  all  his  purchase-money,  tiie 
land  in  equity  is  chaigeable  in  the  hands  of  B^  with  Ae 
money  due  on  the  note.  In  this  case,  therefore,  the  existenceof 
the  equitable  lien  was  considered  as  a  point  perfectly  settki 

But  in  Fawell  v.  Heelis  (o),  where  a  receipt  was  indoned 
on  the  deed  for  the  purchase  m<mey  (I),  although  it  wm  Mt 
actuaUy  paid,  and  the  vendor  took  a  bond  for  the  pmchiff 
money.  Lord  Bathurst  held  that  he  had  thereby  depsited 
with  his  lien.  He  said,  he  did  not  find  an  instance  where  s 
bond  had  been  taken  for  the  connd^ration  money  (p).  It 
WES  evident  the  vendor  had  an  ojnnion  of  the  pnrehsier  st 
the  tme^  otherwise  he  would  not  have  let  the  money  KMm 
in  his  hands.  I  consider  it,  he  added,  as  a  transaeticii  £s- 
tinct,  and  independent  of  the  purchase :  he  lends  Inm  ^ 
nioBey,  mA  he  chooses  his  security,  and  I  think  he  nest 
abide  bv  it ;  therefore  let  the  biO  be  dismissed. 

(«i)  But  tee  15  Vcs.  Joa.  838^  (o)  Ambl.  734,  I  Bif^  &C. 

343,  per  LoN  Eldgo.  421 ,  b*j  2  Dick.  485. 


(9t)  ^  Eq.  Ca.  Abr.  682,  n.  (b)  (f)  Fidt  Hetrae  ▼.  BsMbS 

to  (D).  Ex  parte  Peake,  1  Madd.        and  Gibbooi  t.  Baddall,  M9fn» 
846. 


(I)  This  of  cosrse  could  not  isaka  any  dLBeneaoi  in  Ae  tarn,  fo^ 
receipt  for  the  purchase.money,  although  signed  by  the  seller,  is  i* 
equity  of  no  aTail  if  the  money  be  net  actually  paid.  Sec  Go|^y* 
Coppin,  2  P.  Wms.  291 ;  but  at  law  the  reeeipl  cannot  be  get  am^ 
Rowntrt-f  t«  J^ftcub,  2  Taunt.  141,  unless  merely  fraodolent,  Handoioa 
T.>V  )rl,  2  Camph.  561 ;  and  in  equity  pay mesit  wiH  be  presaaael  after  & 
great  length  of  time,  Bidlake  y,  Arundel^  1  Cba.  Rep.  9S, 

In 
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In  ft  subsequent  case  {q),  however*  Liord  Rosslyn  y^ns 
decidedly  of  opinion  against  the  doctrine  kid  down  by  Lord 
Bathurst.  After  commenting  on  other  cases,  be  said^  the 
case  q(  Fawell  and  Heelis  remained :  there  Lord  Bathurst 
doubted  whether  there  was  such  an  equitable  lien;  it 
became,  therefore,  of  great  consequence  that  it  should  be 
spoken  to.  It  struck  him  always,  He  said,  th^t  there  was 
such  a  lien,  and  that  it  was  so  from  the  foundation  of  the 
bmrt  A  bargain  and  sale  must  be  for  money  paid.  If 
B&  estate  is  sold,  and  no  part  of  the  mcmey  paid,  the  vendee 
is  a  trustee :  then,  if  part  be  paid,  was  it  not  the  same  as 
to  that  which  was  unpaid  ? 

In  the  late  case  of  Nairn  v.  Prowse  (r),  the  Master  ctf 
liie  Rdls  seemed  to  incline  to  the  Same  q)inion.  He  said, 
ihat  1^  conveying  the  estate  without  obtaining  payment,  a 
^iitgree  of  credit  was  necessarily  given  to  the  vendee.  That 
4siredit  might  be  given  upon  the  confidence  of  the  existence 
^  each  a  lien.  The  knowledge  of  that  might  be  the  motive 
ftr  pemitting  the  estate  to  pass  without  paym^it*  Then 
H  may  be  argued,  that  taking  a  note  or  bond  cannot  Biate* 
liiAy  vary  the  case.  A  credit  is  still  given  to  him,  and 
laiay  be  given  from  the  same  motive ;  not  to  supersede  the 
lien,  but  foir  the  purpose  of  ascertmning  the  debt,  and 
CMtntetvailing  the  receipt  indorsed  upon  the  conveyance. 

And  in  a  case  where  a  receipt  was  given  for  the  whole 
pmehase-money,  but  part  was  retained,  and'  a  promissory 
Wj/te  given  for  it  to  a  trustee  fer  the  vendor,  there  being 
delits  affecting  the  estate,  the  amount  of  whidi  was  not 
ascertuned,  Lord  Redesdale  held,  that  it  lies  on  the  pur- 
ebaser  to  shew  that  the  vendor  agreed  to  rest  on  the  colla* 
tend  security;  prima  facie  the  purchase-money  is  a  lien  on 

(g)  Blackburn  t.  Gregson,    1        cited;  and  15  Ves.  Jon.  336|  337. 
Cox,  90  ;   1  Bro.  C.  C.  420;  and  (r)  6  Ves.  Jan.  75% 

leeTardifie  ▼.  Scrughan,  ibid.  423, 

the 
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the  lands.  In  ibis  casc»  his  Lordship  said,  that  the  pur-^ 
chaser  s  note  was  nothing  but  a  mere  memorandum,  put: 
into  the  hands  of  a  trustee,  to  enable  the  purchaser  first  to 
pay  off  incumbrances,  and  then  to  be  subject  to  an  aeconnt* 
and  the  balance  only  to  be  received  by  the  vendor.  It; 
cannot  be  considered  that  the  vendor  relied  on  it  o^  a  wv— 
rity.  Suppose  bills  given  as  part  of  the  purchase-mcnuf, 
and  suppose  them  drawn  on  an  insolvent  house,  shall,  his 
Lordship  asked,  the  acceptance  of  such  bills  disc^uuge  the 
vendor^s  lien  ?  They  are  taken,  he  added,  not  as  a  seciui^, 
but  as  a  mode  of  payment  {s). 

And  in  a  late  case,  where  the  purchase-money  was  yoA 
by  bills  drawn  by  the  purchaser  and  accepted  by  him  and 
his  partner^  payable  to  the  seller's  order,  the  Master  of 
the  Rolls  determined  that  the  lien  was  not  gone  (Q.  h 
was  insisted,  that  by  taking  bills  accepted  by  the  paitaff' 
ship,  the  vendor  got  the  security  of  a  third  person,  ivUdi 
must  be  considered  as  a  substitution  for  the  Uen.  Bis 
honour  observed,  that  what  might  be  the  effect  of  a  seamtyi 
properly  so  denominated,  of  a  third  person,  had  never,  lie 
believed,  been  absolutely  determined;  but  he  perfeedyeoB' 
Gurred  in  the  opinion  expressed  by  Lord  Redesdafe  in 
Hughes  V.  Kearney  {u),  that  bills  of  exchange  are  to  k 
considered  not  as  a  security,  but  merely  as  a  mode  of  pif 
ment  That  is  obvious  fixmi  attending  to  the  nature  of  < 
bill  of  exchange ;  it  is  an  order  by  the  drawer  for  the  JKf' 
ment  of  money  which  he  has  in  the  hands  of  the  disvM 
to  the  holder  of  that  bill.  The  acceptor,  by  his  aooeptaDA 
acknowledges  that  he  has  money  belonging  to  the  dnirtf 
in  his  hands,  and  engages  to  have  that  money  forthconnV 
according  to  the  requisition  of  the  bilL    The  aeoeptir  ^ 

(#)  Hughes  T,  Kearney,  1  Scho,        Bea,  306. 
and  Lef.  132.  (ti )  1  Scbo.  and  Lef.  132.  Sf9 

:t)  Grant  t.  Shills,  2  Ves.  and        U6. 
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er  considered  as  a  surety  for  the  debt  of  aaotben  By 
opting  he  admits  himself  to  be  a  debtor  to  the  drawer. 
i  subject  of  the  bill  is,  in  contemplation  of  law,  the 
wefs  oHm  moneys  which  he  authorizes  the  creditor  to 
ire  instead  of  receiving  it  himself,  and  afterwards  hand* 
it  over  t6  such  creditor. 

Lnd  in  such  cases  it  is  not  important  that  the  note  or 
had  been  negotiated  {x). 

*he  same  point  seems  to  have  been  decided  in  Comer  V. 
Bdey  iff).  A  trustee  sold  an  estate  for  720/. :  600/. 
left  in  the  purchaser's  hands  as  an  indemnity  against 
Anuity ;  and  a  deed  was  entered  into  between  hhn  and 
trustee,  whereby  he  covenanted  to  pay  interest  on  the 
I  and  when  the  annuity  should  cease  or  be  discharged, 
ay  thfe  money  to  the  trustee.  By  several  conveyances, 
the  estate  became  again  vested  in  trustees,  upon  trust 
idl;  and  they  sold  the  estate  to  a  purchaser,  who  ob- 
id  to  complete  his  contract  without  the  eoncurrence  of 
petjton  entitled  to  the  residue  of  the  600/.  then  unpaid. 
H  bills  were  filed,  one  by  the  person  entitled  to  the 
lue  of  the  600/.  against  the  purchaser  and  othors,  for 
nent  of  it ;  and  the  other  by  the  purchaser,  who  had 
I  in  possession  22  years,  for  a  specific  pecfi>rmance, 
h,  was  accordingly  decreed,  and  his  costs  in  both  causes 
s  allowed.  The  proper  accounts  of  the  personal  estate 
t  directed  to  be  taken  in  the  first  cause ;  but  the  ques* 
f  out  of  what  estates  any  deficiencies  should  be  made 
I,  was  reserved :  so  that  it  does  not  appear  t|iat  the 
t  held  the  money  to  be  a  lien  on  the  land  any  furtlier 
t  by  giving  the  purchaser  his  costs  in  both  causes; 
ih  circumstance  alone  is,  however,  conceived  to  be  de- 
e.    And  the  question  has  received  the  same  decision  in 

)  Ex    parte    Loariog,     2  (^)  Reg.  Lib.  A.  1754,  ^oL  625; 

,  79.  vide  supra,  p.  448. 
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a  recent  case  before  Lord  Eldon,  after  an  elaborate  revievi 
of  all  the  authorities  {2). 

Upon  the  whole,  therefore^  it  seems  qtdte  dear,  tbi 
taking  a  covenant,  bond,  or  note,  for  the  purchase-mmie; 
or  any  part  of  it,  will  not  discbarge  the  vendor's  eqid 
table  lien  on  the  estate.  And  it  seems  that  the  same  ml 
must  prevail  although  the  estate  is  sold  for  atf  amml^ 
and  a  covenant,  bond,  or  note  is  taken  for  eecorhig  tL 
payment  of  it  (dj. 

In  Elliot  V.  Edwards  (bj,  the  vendor  assigned  a  lesa 
hold  estate  to  the  purchaser,  upon  payment  of  part  of  tfa 
purchase-money.  The  purchaser  and  another  pencm  1 
his  surety,  covenanted  for  payment  of  the  reddue  of  d 
purchase-money;  and  in  the  assignment  was  contained 
proviso,  that  the  estate  should  not  be  assigned  until  a 
the  money  was  duly  paid,  without  the  joint  consent  of  ti 
vendor  and  the  surety.  Liord  Alvanley  was  of  opnao 
that  the  vendor  had  an  equitable  lien,  and  that  tiff  ti 
money  was  paid,  equity  would  not  compel  a  spedik  pa 
formance  of  any  agreement  by  the  assignee  for  sale  of  tb 
estate. 

In   Blackburn  v.  Gregson  (c).  Lord  Rosslyn,  m  ia 
have  seen,  said,  that  if  an  estate  is  sold^  and  no  jMtft^ 
the  money  paid,  the  vendee  is  a  trustee:    firomwfaidi: 
might  perhaps  be  inferred,  that  a  vendor  has  alwajt  ^m 
equitable  lien  where  no  part  of  the  purchase-moDey 
paid:  but  this  cannot  be  considered  as  a  general  role; 
being  clear,    that  a  vendor  may  depart  with  hb  liccs 

(2)  MftckretK  t.  STmmons,  15  (a)  Set  Tardiffii  v.Sci^|[N«^ 

Vei.  Jan.  329.  the  cue  hu  since  Bro.  C.  C.  4S3,  dted ;  bit  m 

been  reheard  by  the  Lord  Chancel-  Mackreth  v.  SjmnoBi,  15  ^ 

lor,    with  the  assistance  of  two  Jun*  329,  which,  howtftr,  v^ 

jndgef|:  and  now  stands  for  judg-  revj  particular  cas«« 

meat.  (b)  3  Bos.  and  PnlU  181. 

(c)  1  Bro.  C.  C.  424. 

although 
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itliough  no  part  of  the  purchasevmoney  be  piaid.  Indeed 
be  same  rules  seem  to  prevail  on  this  subject,  whether 
be  whole,  or  only  part  of  the  purehaae^money,  remains 
jipiiid« 

Where  a  security  by  bond  or  note  is  given  for  the  pUf- 
hase-money,  and  it  is  intended  that  the  vendor  shall  not 
lave  a  lien  on  the  estate  for  the  money^  a  dedasation  to 
hat  effect  should 'be  inserted  in  the  conveyance;  which 
rould  effectually  prevent  equity  firom  raising  a  lien  upon 
he  presumed  intention  of  tlie  parties. 


^ 


It.  it  must  be  remarked,  that  dlthoiq^h  equity  raises 
hjb  lien  in  finvour  of  a  vendor,  yet  it  is  not  extended  to 
lurd  persons ;  that  is,  where  the  tender  is  satisfied  out  of 
he  personal  estate;  of  the  purchaser,  in  exclusion  of  a 
hird  person,  that  person  cannot  resort  to  the  equitable 
len  of  the  vendor  on  the  estate ;  or,  in  Other  words,  oaiw 
lot  require  the  purchased  estate  anil  the  personal  estate  to 
le  marshalled 

Thus  in  the  case  of  Coppin  v.  Coppin  (cf ),  a  younger  bro* 
her  porchased  an  estate  of  his  elder  brother,  but  part  of  the 
mrehase-money  wad  not  p^d«  The  purchaser  made  his 
rill,  duir^ng  his  estate  with  great  l^cies ;  but  the  will 
fas  attested  by  only  two  witnesses }  afterwards  the  purchase 
liedf  leaving  his  brother,  the  vendor,  his  heir  and  executor ; 
md  it  was  holden  by  Lord  Chancellor  King,  that  he  had 
la  equitable  Hen  on  the  Land;  that  he  was  entitled  to  retain 
the  purchase-money  out  of  the  asstets ;  and  that  the  legatees 
rndd  not  stand  in  his  place  with  tespect  to  the  equitable 
lien« 

There  is  an  importanjk  ciise  on  this  subject,  which  de- 

'd)  Coppin  T,  Coppia,  ScL  Chi  Ca.  28;  2  P.  Wms.  29L 
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mauds  particular  attention.    The  case  to  which  I  allude 
is  Pollexfen  r^   Moore  (e).     It  appeared  that  Thomas 
Moore  purchased  an  estate  from  Pollexfen,  and  had  not 
paid  all  the  pnrchase-money;    he  devised  the  estate  to 
Kemp,  and,  subject  to  some  legacies,  made  Kemp  his 
residuary  legatee  and  executor.    Kemp  wasted  the  per- 
sonal estate  and  died;    whereupon  the  purchased  estate 
descended  to  Boyle  Kemp,  his  son  and^  heir  at  law.    Pol- 
lexfen filed  his  bill  for  payment  of  the  remainder  of  tlie 
purchase-money.      Mrs.    Moore,    a    l^tee    in    Thomis 
Moore's   will,    brought  a    cross-bill,   praying  that  if  the 
purchase-money  should  be  paid  out  of  the  personal  citite, 
she  might  stand  in  the  purchaser's  plaoe  as  to  hit  lieu 
on  the  land.    Lord  Hardwicke  admitted  that  FoDcxfiD 
had  a  lien  on  the  estate  for  the  remainder  of  the  ftadm- 
money.    But  he  said,  that  this  equity  would  not  cxtesl 
to  a  third  person,  but  was  confined   to  the  rendor  and 
vendee  only;   and  if  the  vendor  should  exhaust  the  per- 
sonal assets  of  Moore  and  Kemp,  ihe  defendant  wouU  sot 
be  entitled  to  stand  in  his  place,  and  to  come  upon  Ae 
purchased  estate  in  the  possession  of  Kemp's  heir.    But 
then  the  heir  should  not  avail  himself  of  the  injustice  of 
his  father,  who  had  wasted  the  assets  of  Moore,  vrliidi^ 
should  have  been  applied  in  paying  the  defendants  lepej^ 
Therefore,  L(»:d  Hardwicke  added,  that  the  estate  lAidi^ 
had  descended  fix>m  Kemp,  the  executor  of  Moore,  upcsi^ 
Boyle  Kemp,  came  to  him  liable  to  the  same  equity  as  iS 
would  have  been  against  the  father,  who  had  miisap^eJi 
the  personal  estate ;  and  in  order  to  relieve  Mrs.  Mooi^ 
he  would  direct  Pollexfen  to  take  his  satisfiurtion  apoi^ 
the  purchased  estate,   because  he   had   an  equitable  lies 
both  upon  the  real  and  personal  estate;   and  would  ksve 
this  last  fund  open,   that   Mrs.  Moor^   who  c^uld  ^ 

(tf)  2  Atk.  272. 

moit 
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t  be  considered  only  as  a  simple  contract  creditor, 
ht  have  a  chance  of  beii^  paid  out  of  the  personal 
ts. 

lie  decree  was  general,  that  the  residue  of  the  pur- 
le-money  and  interest  should  in  the  first  piaee  be  paid 
of  the  personal  estate  of  the  said  Thonuis  Moore ;  but 
;  in  case  it  should  appear  that  Moore  did  not  leave 
ts  to  pay  what  should  be  so  due  for  the  residue  of 
purchase-money,  and  all  hu  other  debts,  legacies^ 
'  Jiineftd  eoopences ;  or  if  the  personal  estate  of  Moore 
not  then  suffident,  by  reason  that  the  assets  of  Kemp 
I  not  sufficient  to  answer  such  part  thereof  as  came 
a  hands,  then  such  defideney,  '*  so  far  as  the  perso^* 
estate  of  the  said  Thomas  Moore  sl^U  be  applied  in 
iBeht  of  the  said  purchase-money^  (I)  ^oold  be  madef 
1 4>ut  of  the  pufdiased  estate,  and  a  competent  part? 
eof  ^wi  decreed  to  be  sold  aoeordii^ly. 
low  in  this  case  Lord  Hardwicke,  in  giving  judgment, 
rly  agreed  with  the  decision  in  Coppin  v.  Coppin,  that 
e^ty  did  not  extend  to  it  third  person.  According 
he  judgment,  his  Lordship  deviated  from  that  rule  in 
CBK  before  him,  on  the  ground  of  fraud.  But  Lord 
riwick^s  decree  cannot  be  aatisftctorily  accounted  for 
this  narrow  ground.    The  decree  was^  that  if  Thomas 


)  The  decree  has  generally  been  cootidered  at  tariance  with  the 
[ttest.  In  the  first  edition  of  this  work,  the  aathor  itated,  that  he 
laot  teethe  principle  upon  which  the  decree  was  made,  if  it  were 
ictljr  itsted,  that  if  the  purchaser  did  n^ leave  assets  to  psy  the  por« 
BOMKiey ,  and  all  his  debtSf  funeral  expenniy  and  Ugacia,  the  defi- 
ej^  WM  to  be  made  good  out  of  the  purchased  estate.  See  3  Atk.  S73, 
I  hit  edition.  Upon  searching  the  Register's  book,  it  appears  that 
letfee wst  qntUfiedas  stated  in  the  text;  and  this  emendation^  with 
obsarrations  in  tbetext^  will,  it  is  hoped,  conduce  to  a  r^ht  under- 
Img  of  this  case.    See  Reg.  Ub.B.  );45,fol.283» 

2h  S  Moore 
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iMoore  (the  ori^nal  purchaser)  did  not  leave  assets  to  p»y 
the  residue  of  the  purchas&rmoney,  and  all  his  debUy  fu^ 
ficral  expenses^  and  legaeics,  then  the  purchased  esUte 
and  tho  personal  estate  should  be  marshalled,  so  as  to  let 
iu  the  simple  contract  creditors  and  legatees.     This  oonlcL 
not  be  on  account  of  the  fraud  in  Kemp,  the  devisee  ini_ 
executor.  • 

It  appears  by  the  register's  book,  that  Pollexfen  hA 
not  delivered  the  title  deeds  and  eonveyancc  of  the  estate 
to  the  purchaser,  but  had  by  agreement  kept  them  in  hi^ 
own  custody  as  a  security  for  the  purchase-money  unpiid  z 
and  he  strongly  insisted  by  his  bin,  that  he  never  intended 
the  deeds  to  have  operation  till  all  the  money  was  paid  (/^. 
And  this,  it  is  apprehended,  must  have  been  the  groaad. 
on  which  the  decree  was  pronouneed.    The  seller  hid  an 
suitable  mortgage  on  the  estate,  and  the  case  then&sm 
oanie  within  the  ger«>ral  rule,  as  to  marshalling  (gj. 

Thus  explained,  the  case  of  Pollexfen  v.  Moore  does  oot^ 
in  the  lea^t  clash  with  Coppin  v.  Ceppin,  but  appean 
establish  an  important  distinction  on  this  subject,  vis. 
where  the  purchaser  has  an  equitable  mcnrtgage  on  thi 
or  in  case  of  fraud,  the  purchased  estate  and  the  penoni- 
estate  may  be  marshalled  in  favour  of  simple  contract  cndl— 
tors  and  legatees. 

The  general  question  under  discussion  arose  in  a  aso 
before  Lord  Eldon,  but  it  was  not  necessary  to  decide  it 
Pollexfen  v.  Moore,  as  reported,  was  the  only  ^ase  cited, 
The  Lord  Chancellor  assimilated  the  lien  to  a  chaige,  ^oA 
said,  that  the  cases  of  marshalling  seem  to  have  gon^  tbis 

if)E0g.  Lib.  B.  1745,  fol,  283.  III.  on  appeal  from  the  Rollff  >s 

{g  )  LutkiDf  ?.  Leigh,  For.  53  ;  referred  to;  and  see  O'Neal  t* 

Aldrich  r.Cooper,  8  Vesjun.  397.  ^^^^*  ^  P-  ^Vmi,  693,  and  tb# 

In  my  copy  of  Forrester,  Holds*  casps  in  the  npte, 
worthy  lIoIdsworth,Hiil«23  Geo. 

length 
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[ength :  that,  where  there  is  a  charge  upon  an  estate  de-^ 
loended,  a  legatee  shall  stand  in  the  place  of  the  person 
itaving  that  diarge,  resorting  to  the  personal  estate.  His 
Loxdship»  however,  gave  no  opinion  upon  the  point,  al« 
though  it  is  dear  that  the  inclination  of  his  opinion  was  in 
Tavour  of  the  legatee  under  the  general  rule  {h).  In  a  still 
Later  case  the  very  point  came  before  the  Master  of  the 
Rolk,  and  called  for  a  decision  (i).  The  only  case  cited 
was  PoUexfen  v.  Moore,  as  reported  in  Atkins.  His  Ho- 
nour said,  that  it  was  a  very  obscure  report;  and  it  had 
perplexed  him  very  much  formerly.  The  decision  was 
igldnst  that  dictum  of^Liord  Hardwicke.  This  could  not 
hi  distinguished,  from  the  common  case  of  marshalling; 
diat  a  person  having  resort  to  two  funds  shall  not  by  his 
dioioe  disappoint  another,  having  one  only :  and  a  decree 
pronounced  accordingly. 
The  reader  will  observe,  that  the  case  of  Coppin  v. 
was  not  cited  in  either  of  the  foregoing  cases ;  and 
should  the  observations  which  have  been  made  on  PoUexfen 
V.  Moore  be  thought  correct,  it  would  seem,  that  Lord 
Hardwicke's  decision  was  not  in  opposition  to  his  dictum  in 
the  same  case,  expressive  of  the  rule  established  by  Lord 
Chancellor  King.  Perhaps  th^^mmon  case  of  marshalling 
may  be  thought  not  to  apply  to  the  point  in  question,  when 
it  is  considered  that  the  equitable  lien  was  originally  raised 
by  the  constrv>ciiou  of  equity  in  favour  of  the  wndor  only^ 
md  not  in  favour  of  third  persons.  It  seems  to  have  been 
thought  in  Coppin  v.  Coppin,  and  apparently  with  some 
reason,  that  extending  the  vendor's  lien  to  third  persons 
vould  be  breaking  in  upon  the  statute  of  frauds.  The 
^eral  rule  as  to  marshalling  applies  to  cases  where  the 

(A)  See  Austen  t.  Ilalsey,   6  (t)  Trimmer  t.  Bajne,  9  Ve«, 

^efl.  Jan.  475 ;  and  see  Cox's  n.         Jun.  209 ;  and  see  Headley  ? . 
1)  to  2  P.  Wffli.  295.  Roadhead^  Coop.  50. 

2  H  4  person 
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pcrsQH  riNK>rtiBg  to  the  porsonal  estate  has  an  actual  chatie 
or  lien  on  {he  real  estate:  but  in  this  case,  iiequiiy  first  drass 
the  purchaser  a  trustee  ht  the  vendor  a$  to  so  much  #f  tbe 
estate  as  will  satisfy  the  pi^rchasc-moaey  unpaid*  and  Aei 
permits  a  disappointed  legatee  to  stand  in  the  place  U  tbc 
vendor^  it  is  creatiug  a  charge  on  the  land  in  direct  nfffh 
sition  to  the  statute  of  frauds,  On  sale  of  the  estate,  the 
purchase-money  becomes  a  debt  payable  out  of  tlie  pw^ 
scr's  personal  estate ;  and  the  equitable  lien  ong^t,  it  ii 
conceived*  to  be  extended  to  only  so  much  of  Uiepiuthanj 
estate  as  the  personal  estate  is  insufficient  to  answer.  The 
vendor  has  not  an  original  diarge  on  the  estate,  but  cai; 
an  equity  to  resort  to  it,  in  case  the  personal  estate  pron 
deficient.  In  this  view  of  the  case  an  independent  satetiBt 
live  charge  on  the  land  is,  in  fSact,  created  by  equity  id 
favoiu:  of  a  legatee,  although,  if  the  legacy  was  sfltnilly 
imposed  on  the  estate  by  a  will  not  duly  executed  aoondiog 
to  the  statute  of  frauds,  the  court  is  bound  to  say,  th9|  tiii 
mil  cannot  be  read  as  to  the  charge. 

it  is  with  great  deference  that  these  observatiooi  ^ 
submitted  to  the  reader,  after  the  high  opinipns  whicb  hxt 
been  given  upon  this  point ;  but  as  the  case  of  Coppia  v. 
C'oppin  was  not  cited  in  the  recent  cases,  and  the  effect  ef  s 
decision  overruling  that  of  Lord  Chancellor  King,  doc8  vfA 
appear  to  have  presented  itself  to  the  mind  of  the  court,  it 
siUl  seems  open  to  contend,  that  tlie  equity  under  consnto- 
tion  cannot  be  extended  to  a  third  person,  unless  by  MM 
of  a  fraud,  or  on  the  ground  of  the  vendor  having  an  efpai^ 
ble  mortgage  on  the  estate. 

Since  these  observations  were  written,  LiOid  Bldon,  ia^ 
ciding  the  general  question  of  lien,  observed  that  he  M 
gome  doubt  upon  piothcr  point,  whether  the  pourt  will.  iB 
^ase  qf  the  death  of  the  vendee  marshal  the  assets  so  as  to 
throw  the  liei)  911  the  purchased  estate.  It  h^p  bofi)  (»f^ 
said,  and  the  case  of  Copp^i  y.  Coppin,  stated  as  an  autho- 


»  •  • . .» I  » ' 


T^  that  a  court  will  aot  do  that.    The  Lord  Chancellor 
his  judgment  takes  no  notice  of  that  point.     In  that 
ae  the  heir  happened  to  be  the  heir  of  the  vendee,  so  that 
e  estate  was  at  home,  and  it  was  held  that  being  also  the 
Bcntor,  he  was  entitled  to  retain  the  purchase-money  out 
the  personal  assets.    That  decision  requires  a  good  deal 
'  consideration.  .  If  the  estate  had  been  in  a  third  person^ 
e  general  doctrine  as  to  a  person  having  two  funds  to  resort 
» might  be  thought  to  have  an  immediate  application,  and 
eexpress^terms  of  the  decree  in  Pollexfen  v.  Moore,  might 
$Nmd  very  inconsistent  with  it  {J).    On  a  subsequent 
3anon,  Lord  Eldon  obser\'ed,  (in  allusion  to  Lord  Hard* 
cke^s  observation  in  Pollexfen  v.  Moore,  before  noticed), 
ftt  if  the  meaning  was  that  he  (Lord  H.)  would  follow  the 
Je  of  Coppin  v.  Coppin,  and  that  if  the  vendor  exhausted 
s  poFsonal  assets,  the  legatee  of  the  purchaser  should  not 
ioe  upon  the  estate,  there  is  great  difficulty  in  applying  the 
ndple,  as  it  would  then  be  in  the  power  of  the  vendor  to 
minister  the  assets  as  he  pleases :  'having  a  lien  upon  the 
il  estate  ta  exhaust  the  personal  assets,  and  disappoint  all 
5  creditors;  who,  if  he  had  resorted  to  his  lien,  would  have 
ai  satisfied,  and  in  that  respect,  with  reference  to  the 
neiple,  the  case  is  anomalous  (/t). 


ni.  The  observation  of  Lord  Hardwicke  before  noticed, 
A  this  equity  would  not  extend  to  a  third  person,  but  was 
tfined  to  the  vendor  and  vendee  only,  is  frequently  ad- 
s^d  tp  prove,  that  th«  lien  docf  not  exist  when  th«  estate 
6Sa  into  the  hands  of  a  third  person ;  but  by  the  latter 
t  of  the  same  passage  (/),  it  clearly  appears,  that  this  was 
Lord  Hardwick^'s.meaninf^;  and  in  Walkfir.  v.  J?res- 

f)  15  Ves.  Jan.  338,  339.  (/)  Vide  ^t^a^  ()•  4$S* 

j.iSVes.  Jun.  345. 

wick 
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wick  {m\  Lord  Haidwickc  «aid,  that  this  lien  prevailed 
against  the  purchaser,  his  heir,  or  any  claimiBg  under  binu 
with  notice  of  this  cquitahle  title;  which  evinces  his  mcin — 
ing  to  he,  that  the  purchased  estate,  and  the  personal  estate 
of  the  purchaser,  could  not  he  marshalled  in  favour  of  atlmfl 
person,  although,  as  we  have  seen,  he  allowed  it  in  Pdkx^ 
fen  V,  Moore,  by  reason  of  the  equitable  mortgage. 

It  appears  then,  that  this  equitable  lien  prevails  agunr^ 
the  purdiaser  and  his  heir,  and  all  persons  claiming  unde^ 
him  with  notice,  although  for  valuable  consideration  (ff). 

But  it  of  course  would  not  prevail  against  «  bonaficMk 
pmrchaser  without  notice :  and  the  mere  deduction  of  ibt 
title  to  the  estate  from  the  first  vendor  by  recital,  will  not  le 
siifficient  to  affect  him,  for  that  docs  not  shew  it  was  not 
paid  for  (o). 

Persons  coming  in  under  the  purchaser  by  act  of  law,  u 
assignees  of  a  bankrupt  {p),  are  bound  by  an  equitaUe  lia> 
Although  they  had  no  notice  of  its  existence;  became  ^ 
the  Master  of  the  Rolls  observes  on  another  point,  tk  ifi^ 
signment  from  the  commissioners,  like  any  other  assignmeDt 
by  operation  of  law,  passes  the  rights  of  a  bankrupt  precudj 
in  the  same  plight  and  condition  as  he  possessed  tb^ 
Even  where  (as  in  this  instance)  a  complete  legal  title  ve* 
in  them,  and  there  is  notice  of  an  equity  affecting  it,  tbey 
take,  subject  to  whatever  equity  the  bankrupt  was  li»l^ 
to  (q). 

And  creditors  claiming  under  a  conveyance  from  the  fSt' 

(w)  2  Vt8.  622.  (o)  See  1  Bro.  C.  C  302. 

(»)  Hearu  ▼.  Botelers,  Gary's  {p)  Blackburne  ? •  Orcgioi}  ^ 

Cha.  Rep,  25;  Walker  ▼.  Pres,  Bro.C.C  420;  BowleiT,aog«»' 

wick, 2 Ves, 622;  Gibbons?.  Bad-  6  Ves.  Juo,  95,  n.  •;  «pB^ 

dall,  2  Eq.  €a.  Abr.  682,  n.  (b)  Hanson,  12  Vei.  Jan.  346. 

(o  (D);  Elliot  T.  Edwards,  3  Bos.  (q)  See  9  Yes.  Jan.  100;  ^ 

and  PolU  181 ;  Mackrethv.  Sym*  Ves,  and  Bea«  309. 
mons^  15  Yes.  Jun,  329. 

cbaier 
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9er,  are  bound  in  like  maimer  as  assignees  (r),  because 
f  stand  in  the  same  situation  as  creditors  under  a  com- 
don. 

n  Xum  y,  Prowse  (s)  the  question  arose,  whether,  the 
oi  which  we  are  now  treating,  should  prevail  against  an 
itaUe  mortgage,  by  deposit  of  title  deeds;  but  the  case 
t  off  otiT  another  ground,  and  the  point  was  not  decided. 
Stanhope  v.  Earl  Vemey  (f).  Lord  Northington  held,  that 
icUration  of  trust  of  a  term  in  favour  of  a  person,  was 
;amount  to  an  actual  assignment;  unless  a  subsequent 
onbrjEmcer,  bona  Jide,  and  without  notice,  procured  an 
g^mnent;  and  that  the  custody  of  the  deeds  respecting 
tenn,  with  a  declaration  of  the  trust  of  it  in  favour 
i  second  incumbrancer,  was  equivalent  to  an  actual  as« 
ment  of  it;  and  therefore  gave  him  an  advantage  over 
first  incumbrancer,  which  equity  would  not  take  firom 

low  it  must  at  one  view  be  seen  how  strong  the  analogy 
(tween  the  point  in  question  and  this  case.  The  only 
srence  between  them  appears  to  be,  that  in  the  case  be- 
Lord  Northington,  both  the  trusts  were  declared  by  the 
ies ;  whereaa  in  the  case  under  consideration,  the  trust, 
en,  is  raised  by  equity,  and  not  by  express  declaration, 
the  trust  or  equitable  mortgage  is  generally  created  by 
declaration  of  the  parties;  which  circumstance,  if  it 
L  the  scale  either  way,  is  certainly  in  favour  of  the  mort- 
3e;  so  that,  upon  the  authority  of  this  case,  we  may 
laps  venture  to  say,  that  an  equitable  mortgage,  by  dc* 
t  of  deeds  to  a  person,  bona  Jide,  and  without  notice, 
pve  him  a  preferable  equity ;  and  will  overreach  the 
ior^s  equitable  lien  on  the  estate  for  any  part  of  the 
ihase^money. 

I  Fawell  T.  Heelif,   AmbU        and  Bea.J49. 
and  if  1  Bro.  C.  C.  302.  (0  Bo  tier's  note  1  to  Co.  LiK. 

6  Vci.  Jon.  752 ;  see  2  Ves.        290,  b.  Ch.  Joly  27,  1761. 

Before 
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Before  closing  this  subject  it  may  be  observed,  that  if  a 
purchaser  deposit  the  deeds  with  a  third  person,  ss  a  oolk- 
teral  security  for  part  of  the  purchase-money,  the  selleri 
although  he  obtain  possession  of  the  conveyance  to  him 
from  the  depositary,  and  pledge  it  to  persons  veho  advanee 
money  upon  it  hotuijide^  cannot  give  them  a  lien  beyo&d 
the  aonount  of  the  purchase-money  actually  unpaid  (f^). 

(»)  Hooper  T«  Ramsbotton,  4  Camp.  Ca.  121 ;  6  Tavnt  12. 


CHAf. 
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OP  THE  coxsthuctxon  of  covenants  fob  title, 


SECTION  r. 


Wlicre  they  run  with  the  Land. 

f  a  preceding  chapter  we  have  seen  to  what  covenants  a 
tehaser  is  entitled  (a) ;  and  we  are  now  to  consider  the 
istruction  of  covenants  entered  into  by  a  vendor. 
Covenants  for  title  are  termed  real  covenants,  and  pass  to 
^  assignees  of  the  land  by  the  common  law,  who  may 
jntain  actions  upon  them  against  the  vendor  and  his  real 
1  personal  representatives  {h)  (I).    And  as  the  oovenants 

relate 

»  Ch.  9.  Ro.  Abr.  521.  (K)  pi.  6.  Cro.  Car. 

»  Middlemore  t.  Goodale,  I        503,  505 ;  Sir  VVm.  Jone?,  406. 


[I)  A  respectable  writer  has  obterred,  that  cestufs  que  use  are 
titeei  witbin  the  statute  32  Heo.  VIH.  c.  34;  and  are  therefore  en- 
•d  to  the  beof-fit  of  all  covc^nants  entered  info  by  persons  selling 
di,  for  secaring  the  title  of  such  lands;  4  Cruise's  Dig.  p.  80,  s.  44. 
«  statute  of  Henrj,  howerer^  appears  onljr  to  relate  to  corenantf 

whkb 
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relate  to  the  land,  it  sccm's  that  an  assignee  may  msdntaitf 
an  action  on  the  cotenants,  although  the  covenants  were 
entered  into^  with  the  original  grantee  and  his  heurs  only  (c); 
and  the  rij^t  of  action,  even  for  a  breach  in  the  ancestors 
life  time^  will  descend  to  the  heir,  and  not  to  the  executor/ 
where  no  actual  damage  was  sustained  by  fhe  aancestor  {d). 
So  covenant  will  lie  by  the  devisee  of  tmdd  ia  fee,  tlMi^ 
broken  in  the  testator's  life^tne.  For  the  covenant  piM 
with  the  land  to  the  devisee,  and  is  broken  in  t^  time  of  the 
devisee ;  for  so  long  as  the  seller  has  not  a  good  titley^  there 
is  a  continuing  breach.  And  it  is  not  like  a  eovenaftt  to  iff 
an  act  of  solitary  performance^  which  not  being  dkilie,  die 
covenant  is  broken  once  for  all,  but  is  in  the  natnre  of  t 
covenant  to  do  a  thing  toties  quotiea,  as  the  engeney  of  the 
case  may  require  {e)^ 

(c)  Co.  Litt.  384,  b.  ass,  a. ;  and  Selvr.  355  ;  King  t.^omi,  i 

Spencer's  case,  5  Rep.  16;  Ballj  Taant.  418;    1  Marsk.  Vft\  ^ 

▼.  Wells,  3  WUs.  25 ;  Tatem  t.  Man.  and  Selw.  188. 
Chaplio,  2  H.  Blackst  133.  {e)  RIngdon  v.  Notfle^  k  tfiA 

(J)  Kingdon  t.  NotUe,  1  Man.  and  Selw.  53. 


which  are  a  charge  upon,  or  incident  to  Ferersfons  ;  and  a  piidM 
of  a  reversion  is  onder  this  act  clearl j  entitled  to  tbe  beaeflt  of  csf^ 
nants  entered  Into  bj  a  lessee  with  the  vendori  althoogh  the  estili  It 
Tested  In  him  bj  way  of  nse  under  the  statute  of  uses ;  becaasci  Wi 
last  statute  puts  him  In  the  place  of  his  feoffee.  Lee  ▼»  AnioU|4LM* 
27,  S.  C.  Mo.  97|  nom.  Appowel  t.  Monnoux,  Roll  ▼•  Osbont|  Me^ 
859«  Where  an  estate  is  upon  a  purchase  conveyed  to  A  to  asHr  At 
covenants  for  title  ought  to  be  entered  into  with  A.  The  sistitt  dl 
uses  will  of  course  turn  the  uses  into  possessions,  and  the  ctfftnf  fitf 
irutt  will  then  be  deemed  assignees,  and  maj  take  advantage  of  At 
covenants  by  force  of  the  common  law>  jnst  as  if  the  sCatnte  of  nsss  M 
not  been  passed,  and  the  estate  had  been  conveyed  to  Oen  at  aid 
by  A. ,  This,  therefore,  appears  to  be  wholly  independent  of  (he  stdtti 
i^f  32  Henry  VIII. 

And 


COVENANTS  FOR  TITLE.  479 

And  as  cov  enants  entered  into  by  a  vendor  with  a  pur- 
chaser run  with  the  land  in  the  possession  of  his  represen- 
tatives or  assignees,  so  on  the  other  hand  covenants  entered 
into  by  a  purchaser  With  the  vendor,  respecting  the  land, 
will  ako  run  with  the  laud,  and  charge  the  representatives 
OP  assignees  of  the  purchaser  in  respect  of  it 
•  It  is  not,  however,  suflScient  that  a  covenant  is  concerning 
the  land ;  but  in  order  to  make  it  tun  with  the  lan4>  there 
must  be  a  privity  of  estate  between  the  covenanting  parties 
if).  Therefore,  it  seems  that  if  the  estate  was,  at  the  time 
of  the  conveyance,  mortgaged  in  fee,  atid  the  purchaser 
•hoold  entar  into  a  covenant  respecting  the  land  with  the 
vendor,  the  covenant  would  not  bind  the  assignees  of  the 
land,  but  would  be  a  mere  covenant  in  gross ;  for  the  vendor 
would,  in  contemplation  of  law,  ,be  a  mere  stranger,  and 
consequently  there  could  be  no  privity  of  estate  between  him 
and  the  purchaser. 

Alid  even  where  there  is  a  privity  (if  estate  at  the  time  of 
the  covenant,  yet  if  a  subsequent  purchaser  do  not  take  the 
estate  of  the  original  purchaser,  he  will  not  be  bound  by  the 
oovenant.  It  seems  difficult  to  conceive  th&t  this  ease  can 
exist  It  occurred,  however,  in  the  late  ease  of  Roach  v^ 
WadhamX^) ;  an  estate  was  conveyed  to  such  uses  as  the 
pmdiaser  shouM  appoint ;  and  in  default  of  appointment,  to 
lumaelf  in  fee,  yielding  and  paying  to  the  vendors,  thd^ 
heixa'and  assigns,  a  perpetual  fee  farm  rent,  which  rent  t|ie 
jpuchaser,  for  himself,  his  heirs,  and  assigns,  covenanted  to 
pay;  the  estate  was  aftferwards  conveyed  to  a  purchaser ;  wd 
as  it  was  hdden,  that  the  purchaser  was  in  under  the  power^ 
and  not  by  virtue  of  the  first  purchaser's  estate,  it  was  ad-* 
ndtfied,  on  all  hands,  that  an  action  brought  against  him  by 

(/)  P^r  Lord  KtojoOi  Webb        firmed  in  the  Exchequer  Chamber, 
Y«  SuMUt  9  Term  Rep.  393  $         1  R  Blackst.  562. 
Stoktt  ▼.  Ruitcll;  ibid.  678  $  nf-  (^)  6  East.  289. 

the 


4$0  OF  THE  CON  STAUCTION  OV 

tbr  originjil  vendor,  &r  the  &e  fium  rent,  was  net  mainiaiB- 
aUe,  fiir  he  had  not  the  estate  of  the  first  pnrchaser,  bat 
took  as  if  the  ordinal  oomveyance  had  heen  made  to  hinueE 
Thk  dedsion  leads  to  the  ohservation,  that  wherever  a  por- 
ehaser  is  to  enter  into  a  covenant,  which  it  is  intended  shali 
run  with  the  land,  the  vendor  (mghi  to  insist  upon  the  pur- 
chaser taking  a  conveyance  in  fee,  and  should  not  permit  the 
estate  to  he  limited  to  the  usual  uses  to  bar  dower. 

The  pproposition  before  stated,  that  it  is  not  sufficieiit  tbst 
a  ooveiiant  is  oonoertiing  the  land,  but,  in  order  to  make  it 
nm  with  the  lahd,  there  must  be  a  privity  of  estate  betitcen 
the  covenanting  parties,  seems  to  apply  as  well  td  covehaab 
entered  into  by  a  vendor,  as  to  Covenants  entered  ints  liji 
purchaser^    But  the  consequences  of  this  doctrine  are  tnlf 
ilaivniti^    In  a  great  proportion  of  cases,  the  venddr  Tm 
either  mortga^^  the  estate  in  fee,  or  is  a  mere  ceriui  ^ 
tru^t :  and  if  his  covenants  were  to  be  deemed  covenants  ifl 
gtesi;  the  assignees  of  the  land  could  only  compel  perfitn- 
ancd  of  the  covenants  by  the  circuitous  mode  of  uabg  the 
nsm6  of  thtt  flttt  ptnrehaser  or  his  represcntativedi  ffhflD 
at  the  iMflsthW  f^f  some  years  it  niight  be  very  difficult  to 
tfaM. 

It  seetfls  hnpM^ible  to  get  over  the  objeotitoi  hf  the 
JbhK  of  tlid  eeveilani! ;  for  althdcgh  the  vendor  eo^enant  wid> 
t^  purAiWr,  his  heats,  and  assigns,  yet  the  astignei!  cf  die 
kndii  will  tMft  be  entitled  to  the  benefit  of  the  eevenaat^  tS' 
lete  it  ru»  with  ehd  land  under  the  getoral  iijfe  of  hiHh)- 
Tht  amif  mod^  by  whid»  the  cKfficultj^  ican  be  avoidaA  isi^ 
r6iq[tfire  the  te&i4r  to  take  a  conveyance  to  hkna^lf  in  4e^  if 
to^  the  ustial  us^  to  bar  dower,  preVidtuly  te^  exdctttiDJ|(  ». 
conveyance  to  the  pttndiasei'}  and  tlnls,  I  belieVe,  hab  bees 
sometimes  done  since  it  was  first  su^ested  in  this  work.  K 

(A)  See  TempesiV  case,  Clayt.        60;  andiiet  Pihn.  658,  tirilUacI 

T.  Wadham,  nbi  iup. 

indeed) 
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eed,  the  objection  should  be  thought  to  exist,  it  might 
be  thought,  that  where  the  vendor  co&veys  the  estate  to 
purchaser  under  the  usual  power  of  appointment,  the 
enants  will  not  run  with  the  land:  but  this,  it  is  cp|i- 
wd,  would  be  carrying  the  rule  much  too  far ;  and  tbere 
ms  to  be  some  ground  to  contend,  that  even  in  Roach  -^ 
adbam,  as  the  power  was  coupled  with  an  interest,  the 
ond  purchaser  might  have  been  hdd  to  have  come  ia 
ler,  and  to  stand  in  the  place  of  the  ikst  purchaser,  so  as 
satisfy  the  rule  of  law,  although  he  did  not  actually,  aa  it 
I  determined,  take  the  estate  of  the  first  .purchaser  (a). 
le  point,  however,  was  considered  as  clear,  •  and  was  not 
CDised  either  at  the  bar  or  upon  the  bench. 


SECTION  II. 


Of  their  general  Comtmetion. 

i^  hath  already  been  observed  (A),  that  the  covenants  usu- 
jr  entered  into  by  a  Tender,  seised  of  the  inheritance,  are, 
;  that  he  is  seised  in  fee :  2dly,  that  he  has  power  to  con- 
r :  Sdly,  for  quiet  enjoyment  by  the  purchaser,  his  heirs, 

i)  See  and  consider  Co.  Litt.  v«  Lord  Godolphin,  2  Vec.  61  ; 

,  b.  I.  10;  Glorer  v.  Cope,  1  and  see  3  Wils.  26,  at  the  bottom. 

IT.  284  ;    Ilurd  ▼.  Fletcher,  {k)  Supra^  cli.  9. 
igU  43 ;  Duke  of  Marlborough 

L>  I  .    and 
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tadiksigns:  4thly,  that  the  land  ihttt  be  holden  &ee  ^ 
incumbrances :  and  lastly,  for  further  assurance. 

The  five  covenants  are  several  and  distinct,  but  the  fin 
and  second  of  ihem  are  synonymous ;  tot  if  a  man  be  sebei 
in  lee,  he  has  power  to  sell(/).  But  die  eonveree  of  M 
ptopo6iti0n  is  not  universally  true  (m). 

A  Jhm,  having  merely  a  power  to  aj^point  an  estate^  css- 
Mt  be  said  to  hb  sdsed  in  fee  of  the  estate^  althoagk  be 
his  a  ri|^t  to  cotivey ;  and  acowdingly,  in  cases  of  tUi 
nature,  it  is  usual  to  omit  the  first  cov^ant,  and  to  iniertt 
edrvenant,  that  the  power  was  well  created,  and  is  not  »• 
pended  or  extingniBhed. 

Covenants  for  title  are  either  general  and  wnlimttH^  ex- 
tending to  the  acts  of  all  the  world,  or  limited  and  tesbietol 
to  the  acts  of  certain  persons  named  in  the  deed;  tad 
under  this  branch  of  our  subject  we  may  consider,  M, 
to  what,  and  against  whose  acts  general  and  limited  m- 
venants  extend:  Sdly,  in  what  eases  restrictive  irardt 
shall  or  shall  not  extend  to  aU  the  covenants  in  the  deed: 
and  Sdly,  to  what  remedy  a  purchaser  is  entitled  ooder 
covenants  for  the  title,  in  case  he  is  evicted,  or  the  til 
prove  bad. 


I.  First  then,  1.  Although  covenants  are  general  isd 
unlimited,  and  are  not  restricted  to  the  acts  of  penosi 
claiming  lawfully,  yet  it  ii  now,  perhaps,  settled  (n),  allhiM^ 

(0  Nertia  ▼•Manns,  3  Ler.  sndCroiser.  Youngs SShov«4!5, 

47 ;  Browning  ▼.  Wright,  2  Boi.  nnd  tli«  cites  clt^d  ia  tlie  solt  Mrt 

and  Pall.  13.  Term  Rep.  587 ;  in  lone  of  wUci»r 

(m)  S«e  4  Cralse's  Dig.  78,  t.  however,  ike  point  was  ast  It* 

30.  cided^  trot  a  diatinctioa  wai  likii. 

(n)  Dudley  v.  Foliott^  3  Term  between  txpreu  and  imftM  ci^ 

Rep.  684  ;  tea  J>f •  238,  a.  marg. ;  Tenanli^ 

tbe 
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the  contrary  was  formerly  holden  (o),  tiiat  such  a  covenant 
shall  not  extend  to  a  tortious  eviction,  but  to  evictions  by 
title  only ;  because  the  law  itself  defends  every  one  against 
a  wrongful  entry ;  and  therefore,  if  a  purchaser  be  disturbed 
in  his  possession  by  a  person  having  no  title,  he  has  a  remedy 
it  law  against  the  wrong  doer ;  and  if  he  be  legaUy  evicted^ 
he  may  recover  against  the  vendor,  in  an  action  on  the  co- 
teoant  Lord  C.  J.  Vaughan  {p)  adduces  the  four  following 
MKms  why  the  covenants  should  not  extend  to  tortious 
eviefions:  I.  It  is  unreasonable,  as  the  vendor  caimot 
pKvent  the  entry ;  S.  the  vendee  has  his  remedy  against 
the  wrong  doer,  and  therefore  ought  not  to  charge  an  in<- 
nobent  person ;  3.  the  vendee  would  have  a  double  remedy 
ft^  the  same  injury;  4.  it  might  open  a  door  to  fraud,  for 
A^  purchaser  might  secretly  procure  a  stranger  to  make  i 
tortious  entry,  that  he  might  diarge  the  covenantor  with  an 
WSdn.  And  there  is  a  case  in  the  year-books  in  the  reign 
of  Henry  VIII.  where  the  question  was,  whether  a  general 
covteaht  in  a  lease  should  extend  to  an  eviction  by  one  who 
w  no  right.  Engleficld  said,  that  he  should  not  have  a 
^df  covenant  agsdnst  his  lessor  when  he  is  ousted  by 
^  for  there  is  no  mischief,  because  he  may  have  a  writ  of 
taei{M»,  or  an  Qectione  firnws  against  the  person  who 
ousted  him ;  but  if  he  was  ousted  by  one  who  had  a  title 
?imnount  against  whom  he  could  have  no  relief,  then  he 
luty  have  a  writ  of  covenant  against  his  lessor.  Quod  Jiiit 
^oneei9um  per  phmeurs  {q). 

%  But  where  a  vetidor  covenants  to  indemnify  a  pur- 
liaier  against  a  particular  person  by  name,  there  it  siivms 
hat  the  covenant  shall  extend  to  an  entry  by  that  person, 

(o)  Mottfltford  r.  CaUiby,  Dj.  Anon.  2  Ventr*  46 ;  Anon*  Loft. 

*•,  t*  J  see  1  Ro.  Abr.  480,  ph  460. 
h  Sh^.  Touch.    166,    170;  (p)  Vaiigli.  122. 

^^\k.  1  Freem,  450,  pi.  612;  (5)  T,  26  H.  8,  pi.  11. 
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be  it  by  (irmt  or  tort,  for  it  is  to  be  presumed  that  sueli 
person  had  an  interest  (r). 

3.  And  where  (ho  covenantor  himself  does  any  act  a&- 
sertiug  a  title,  it  will  be  a  breach  of  the  covenant,  although 
he  covenanted  against  laicful  disturbances  only,  and  the  ad 
done  by  him  was  tortious,  and  might  be  the  subject  of*  aa 
action  of  trespass  («).  The  contrary,  however,  was  fannerl/ 
holden  {t).  It  must,'  nevertheless,  be  an  act  asserting  a 
title ;  therefore,  if  the  seller  went  on  the  estate  to  sport,  the 
purcliaser  could  not  maintain  covenant  (m). 

4.  So  a  covenant  against  all  claiming,  or  pretending  to 
claim  any  right  extends  to  a  tortious  eviction  (or). 

5.  And  whatever  opinion  may  anciently  havo  bc^  en* 
tertained  (y),  yet  it  is  now  dear,  that  a  suit  in  eqpi^  b]f 
which  the  piurchaser  is  disturbed,  is  within  a  covenant  6r 
quiet  enjoyment  against  disturbances  generally  (z)«  It  isp 
however,  custcmiary  to  expressly  extend  covenants  ht  tide 
to  equitable  charges,  disturbances,  &c. 

6.  A  covenant  for  right  to  convey  extends  not  onlf  to 
ilie  title  of  the  covenantor,  but  also  to  his  capacity  to  pnA 
the  estate.  Therefore,  where,  upon  a  conveyance  by  a  man 
and  his  wife,  the  Inisband  covenanted  that  they  had  good 
right  to  convey  the  lands,  and  tlie  wife  was  under  age,  tic 
covenant  was  adjiulged  to  be  broken  {ay 


(r)  Foster  V.  Mapes,  Cro.Rliz. 
212,  liob.  35  ;  1  Ro.  Abr.  430,  pi. 
13 ;  see  Hayes  y.  BickerstafT, 
Vaugh,  118. 

(.v)  Lloyd  V.  Tomkies,  1  Term 
Rfp  671  ;  Crosse  v.  Young,  2 
Show.  425.  S.  C.  MS. 

(t)  Davie  t.  Sftcheterelli  1  Ro. 
Abr.  429,  pi.  7. 

(u)  See  Seddoiv  Y.'Senate^  13 
Esst,  72. 


(r)  Chaplain  x.  Sottlkiilei  10 
Mod.  384 ;  Com.  230  }  Penf** 
Edwards,  I  Sir.  400. 

(if)  Selby  T.  Chule,  Mo.  * 
1  Brownl.  23  ;  Wincb,  iKi  ^ 
Ro.  Abr.  430,  pi.  15;  and  w«J 
Leo.  71.  pi.  109. 

(2r)CaIthorp  ▼.  HajtoOi  2Moi 
54 ;  Hant  v.  Danrers,  Rajob  i'^' 

(a)  Nash  Y.  AshtoDy  Sir  The. 
Joiies>  195» 

Id 
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In  respect  to  the  persons  against  whose  acts  limited  cove- 
ants  will  extend,  it  seems  tliat, 

1.  A  covenant  for  quiet  enjoyment  against  A,  and  any 
thcr  person  by  his  means,  title,  or  procurement,  is  broken 
»y  the  entry  of  a  person  in  whose  name  A  purchased  jointly 
rith  his  own  name  (b). 

2.  In  this  case  Mr.  Justice  Doddridge  put  many  cases. 
[f  a  tenant  in  tail,  to  whom  the  estate  tail  was  made,  makes 
A  estate  and  covenants  as  before,  and  the  issue  ousts  the 
ovenantee,  t^e  oovenanrt  is  broken,  because,  being  his  pur* 
hase,  the  descent  to  his  issue  is  by  his  means,  although  not 
yliis  title.  But  if  the  issue  make  an  estate  and  covenant, 
ud  the  isisue  of  the  issue  enter,  it  is  not  broken,  becaus^ 
hey  are  not  in  by  his  means,  but  by  descent.  But  if  there 
tt  lessee  for  life,  remainder  over,  <and  the  lessee  make  an 

• 

Kite  and  covenant,  and  die,  and  he  in  remainder  enter,  it 
I  not  broken,  bec<iuse  he  is  in  by  the  feoffor,  not  by  the 
nee.  But  jlf  a  mam  enfeoff  upon  condition  to  be  enfeoffed 
r  life,  remainder  over,  there  it  shall  be  otherwise,  because 
fins  procurement  and  means;  et  sic  de  similibus. 
S.  So  if  A  covenant  for  quiet  enjoyment  against  all 
nming  by,  from,  or  under  him,  a  claim  of  dower  by  his 
ife  is  within  the  covenants  but  otherwise,  if  the  mother 
A  claim  her  dower,  because  she  does  not  claim  by,  from, 
^der  him  (c). 

4.  A  covenant  for  quiet  enjoyment  against  A,  or  any 
ison  claiming  under  him,  extends  to  a  person  derinng 
le  under  an  appointment  made  by  A,  by  virtue  of  a  power, 
hough  the  estate  did  not  move  from  A,  and  the  estate  of 
t  appointee  is,  according  to  the  general  rule,  considered  as 
ited  to  him  by  the  deed  creating  the  power, 
rhis  was  settled  in  tlie  case  of  Hurd  v.  Fletclier  (il), 

)  Bntlcr  1,  Sif  innertoD,  Palm.  (c)  Godb.  333  ;  Palm.  340. 

;  Cro.  3^C.  657.  (d)  Doug!.  43. 

a  J  3  '  Sir 
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Sir  John  Astley  and  hi^  wife  levied  a  fine  of  ker  estate  to 
the  use  of  Sir  John  for  life,  with  power  of  leasing ;  re- 
mainders over,  with  a  joint  power  of  revocation  to  Sir  Job 
and  Lady  Astley  They  exercised  this  power,  and  subject 
to  the  husband's  life  estate,  and  power  of  leadng  and  other 
uses,  which  afterwards  determined,  limited  the  estate  to  Lord 
TankerviUe  in  taiL  Sir  John  afterwards  granted  a  hm 
not  warranted  by  the  power,  and  covenanted  for  quiet  es- 
joyment  by  the  lessee,  without  any  intenruption  by  bioi,  or 
any  person  or  persons  claiming,  or  todaim  by,  fix>m,arundff 
him.  Lord  TankerviUe's  remainder  in  tul  having  fiJks 
into  possession,  he  evicted  the  lessee  cm  account  of  tlie  d^ 
fective  execution  of  the  power,  whereupon  the  lessee  bimi|^ 
an  action  against  Sir  John's  executors;  and  it  was  hokkii 
that  Sir  Jolm  was  a  necessary  party  to  the  second  defltntjoo 
of  uses;  and*  therefore.  Lord  TankerviUe  daiQitd  mder 
him,  and  the  eviction  was  within  the  covenant 

5.  It  may  be  proper  to  mention,  that  the  case  of  Boder 
V.  Swinnerton,  which  (to  borrow  an  expression  of  Lod 
Kenyon's)  is  the  magna  charta  of  the  liberal  oonstiuctifliicf 
covenants  for  title,  is  also  stated  in  Shep.  Toud.  171i 
which  goes  on  to  states  *'  and  so  it  is  also,  if  A  purchase  Itfii 
of  B,  to  have  and  to  hold  to  A  for  life,  the  remainder  Id  (^ 
the  son  of  A,  in  tail,  and  after  A  doth  make  a  lease  of  diii 
land  to  D  for  years,  and  doth  covenant  for  the  quiet  ogof-' 
ing,  as  in  the  last  case,  and  then  he  dieth ;  and  then  Cdoth 
oust  the  lessee :  in  this  case  this  was  held  Xohe  no  hKidfof 
the  covenant r**  and  for  this  position,  Swan's  case,  M,  Tib" 
8  FJiz.  is  cited,  and  no  reference  is  made  to  any  otlwri*- 
port  of  the  case.  Now  this  case^  as  it  stands  in  Sbcp. 
Touch,  (a  book  of  acknowledged  authority)  is  in  direst  ^ 
position  to  the  decision  in  Butler  v.  Swinnerton ;  bat  ftoD 
other  reports  of  Swan's  case  (e),  it  appears  that  there  was  no 

(e)  Mo.  74,  pi.  204;  Dy.  257,  p],  18  ;  BendL  188^  pL  2q6|  asd 
And.  12,  pL  25. 

adud 


COVENANTS   FOB  TITLE.  487 

ud  covenant  in  the  lease,  but  merely  a  covenant  in  law 
tke  words  *' concessit  et  dimisitr  and  therefore  the 
{ea  thoiight  the  action  did  not  lie»  becanae  the  covenant 
nnined  with  the  estate  of  the  les9ee. 
.  A  covenant  for  quiet  enjoyment,  quietly  and  clearly 
dtted  of  and  from  all  grants,  &e.  rents,  r^  charge^  te. 
tsoever,  has  been  hdden  to  extend  to  an  annual  quit- 
payable  to  the  lord  of  the  manor,  a/nd  inadent  to  the 
tm  of  the  lands  sold,  although  there  was  no  anear  of 
lent  due  (f). 

.  A  covenant  for  quiet  engoyment  against  any  interrup* 
oC  from,  or  by  the  vendor  or  his  heirs,  or  any  person 
tnsoe?er,  legally  or  equitably  daiming,  or  to  daim  any 
ie^  fte.  in  die  premises^  by,  from,  undert  or  in  trust 
dm  or  them,  or  by,  throoght  oar  with  his  or  their  acts» 
is^  d^imli^  privity,  consent,  or  pioeurement,  was  ad- 
ed  to  extend  to  an  arrear  of  quit-rent  due  at  the  time 
le  conveyance,  although  it  was  not  shewn  that  the  rent 
led  due  during  the  time  the  vendor  hdd  the  estate, 
the  eourt  said,  if  it  were  in  arrear  in  his  life-time,  it 
I  conae^enee  of  law,  that  it  was  by  his  default:  that 
f  Ms  default  in  respect  of  the  party  with  whom  he 
laots  to  leave  the  estate  unincumbered  (gj^ 
this  case  it  was  ai^ed  by  the  counsel  fer  the  vendor* 
ipparently  on  very  solid  grounds,  that  to  make  the 
or  liable  to  the  arrear  of  this  rent,  under  his  covenant, 
I  be  tantamount  to  a  decision  that  the  covenant, 
i|^  limited,   should  extend  to  the  acts  of  all  the 
.    The  dear  intention  of  the  parties  was,  that  the 
r  should  covenant  against  his  own  aets  only ;  and  yet 
nld  aeem  that  the  argument  of  the  court  would  aj^Iy 

HssiBMNid  T.  Hill^  Con.        49  L    See  and  consider  Lord  Al- 

TADlej's   jadgment  hi  Heise  ▼. 
lowet  V.  Bfttibfield,  3  East,       Stereason,  8  Bof,  and  Pidl. 
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as  well  to  a  mortgage,  or  any  other  incumbrance  created 
by  a  prior  owner,  as  to  an  arrcar  of  quit-rent,  in  payment 
of  whicli  a  former  occupier  made  default — ^The  reader 
should  be  cautious  how  he  applies  this  decision  to  cases 
arising  in  practice,  as  it  may  lead  him  to  draw  eondasions 
not'  authorised  by  prior  decisions. 

8.  We  should  be  careful  to  distinguish  the  forgoing 
ease  from  that  (A)  where  the  lessor,,  reciting  that  he  ms 
seised  of  an  estate  of  freehold^  and  inkeritance  m  tk 
estate^  covenanted  for  quiet  enjoyment  against  himself  his 
heirs,  &c.  or  any  other  person  or  persons,  lawfully  claiining 
by»  from,  or  under  hiro^  &c.  or  by  or  through  his,  their, 
or  any  of  their  acts,  means,  default^  or  procurement  The 
lessees  were  evicted  by  the  remainder-man  under  a  settle- 
ment, and  it  appeared  that  the  lessor  could  have  obtaincfl 
the  fee-simple  by  suffering  a  recovery.  Lord  Rosslyn  con- 
sidered it  to  be  clear,  tliat  on  eviction  by  any  person  daim- 
ing  paramount  to  the  lessor,  they  must,  upon  that  eviction, 
have  imder  the  covenant  in  the  leases  satisfaction  from  hu 
assets.  The  ground  of  this  opinion  insist  have  been,  that 
the  eviction  was  owing  to  tlie  default  of  tlie  lessor,  ij  w* 
suffering  a  recovery.  He  assumed  to  be  tenant  in  i^  «Bd 
tlic  nature  of  his  title  rested  in  his  own  breast ;  whether 
tlie  default  arose  from  fraud  or  ncgligoucc,  was  to  the  le<^ 
sees  immaterial. 


II.  AVe  arc  now  tp  considi^r  iu  what  crises  restrictive 
words  added  to  some  of  the  covenants  only,  shall  extend  to 
all  the  coo^enants  iu  the  deed. 

It  may  be  lust  nccesbary  to  prpmise^  that  where  cove- 
nants jirc  limited  to  particular  acts,  as  to  the  acts  of  the 
vendor  for  instance,  the  covenants  are  restrained  in  tiie  fol- 

{h)  Lady  Cafan   f.  Fultciicy,  12  Vts.  Jun,  544}  see  Rff.  |^b- ^* 
1799,  fo.  816. 

lowing 
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lo\ving  manner :   "  that  for  and  notwithstanding  any  act, 
deed,  matter,  or  thing  whatsoever,  hy  him  the  said  A,  the 
vendor,  made,  done,  committed,  or  executed,  or  knowingly 
or  willingly  suffered  to  the  contrary  thereof;"  he  is  seised  in 
fee.     And  that,  "for  and  notwithstanding  any  such  act, 
deed,  matter,  or  thing  whatsoever,  as  aforesaid,"  he  has  power 
to  convey.     And  that  the  purchaser,  his  heirs,  and  assigns, 
shall  quietly  enjoy  "  without  the  intemiption,  &c.  of  A,  or 
his  heirs,  or  any  person  claiming  by,  from,  or  under,  or  in 
trust  for  him  or  them."     "  And  thar  (I)  free  from  incum- 
brances made,  or  suffered  "  by  A,  or  any  person  claiming  by, 
from,  or  under,  or  in  tnisjt  for  him."    And  lastly,  that  "  A, 
and  all  persons  claiming  any  estate  in  the  premises  by, 
from,  or  under,  or  in  trust  for  him,"  shall  execute  fiurthcr 
assurances.     But  althpugb  this  ^s  tl\e  usual  and  technical 
manner  of  restraining  covenants,  yet  an  ag7renient,  in  any 
part  of  a  deed,  tjiat  the  covenants  sha|l  be  restrained  to  tlio 
acts  of  particular  persons,  will  be  good,  although  the  co\e- 
nants  themselves  are  general  and  unlimited  (/). 

2.  General  covenants  will  not,  however,  b^  cut  dowTi,  un- 
less the  intention  of  the  parties  clearly  appears. 

Therefore,  in  the  case  of  Cooke  v.  Fowiules  (A*),  where  the 

I  t 

vendor  covenanted  that  he  was  seised  of  a  good  estate  in 
fee,  accorJiiiff  to  the  indenture  made  to  him  by  B,  (of 
wliom  he  purch^ised,)  it  was  detennined  to  be  a  general  co- 

(0  Brown  v.  Brown,  1  Ley.  67.         (A)  1  I^t.  40;  1  Keb.  95. 


(I)  This  pronoun  is  used  em'phaticallj*  You  ghtU  enjoj  the  estate, 
and  thai  free  from  incumbrances.  Dr.  Juhnsqn  has  eitracted  a  passage 
from  the  Duty  of  Man,  in  which  the  word  is  used  in  the  same  sense  : 
'/  We  must  direct  our  prayers  to  right  ends ;  and  that  either  in  respect 
of  the  prayer  iUclf,  or  the  things  we  pray  for.'*  It  has,  howerer,  been 
thought  that  the  word  has  cropt  into  the  common  form  of  eorenants 
through  ioad^ertcnce* 

venant: 
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venant ;  for  the  reference  t9  the  conv^y^ce  by  B,  serred 
only  to  denote  the  limitation  and  quality  of  the  estate,  and 
not  thci  defeasibleness  or  indeieasibleness  of  the  title. 

In  a  modem  caae,  where,  in  an  a&sii^nment  of  a  lease  by 
executora,  they  had  covenanted  for  quiet  enjoyment  without 
any  let,  &c.  of  them,  or  either  of  them,  their,  or  eith»  of 
their  executors,  administrators,  or  assigns,  or  any  other 
person  or  persons  wlunnsoever^  it  waa  insisted  at  the  bar 
that  executors  can  only  be  understood  to  covenant  against 
their  own  acts ;  and  therefore,  that  the  words  *^  any  otber 
person  or  persons  whomsoever,''  must  be  restrained  to  personi 
claiming  imder  then^.    And  it  is,  perhaps,  not  too  muck  to 
say,  that  the  opinion  of  the  court  inclined  to  this  coostnie- 
tion  (Z).    Wherever,  therefore,  executors  or  trustees  agree  to 
enter  into  covenantflf  es^tending  beyond  their  own  acts,  tbe 
.agreement  of  the  parties  should  be  distinctly  stated  in  tb 
recitals. 

3.  In  a  ease  {m)  where  A  and  B  were  joint  tenantifir 
years  of  a  mill,  A  assigned  all  his  interest  to  C,  without  Ae 
assent  of  B,  and  died.  B  afterwards  by  indenture  repting 
the  lease,  and  that  it  came  to  him  by  survivorrfiip,  grsntsd 
the  residue  of  the  term  to  J.  S,  and  covenanted  for  qniet 
enjoyment  of  it  notwithstanding  any  act  done  by  him.  B 
also  gave  th<^  purchaser  a  bond  conditional  to  pierferm  Ae 
covenanto,  grants^  articles,  and  agreements  in  the  assigii- 
ment ;  and  the  purchaser  having  been  evicted  by  C  <^  die 
moiety  asdgned  to  him,  broi^ht  an  action  on  the  bood^aDd 
obtained  judgment  Lord  Eldon  (n)  seems  to  consider  the 
judgment  as  having  turned  on  the  recital,  and  that  the  lecitil 
itself  amounted  to  a  warranty.    But  the  gnmnd  of  the  de- 

(0  Noble  T.  King,  1  H.  Bbckst.  233. 

34.  (ii)S6e2Bei.ui4P«lLS5;aid 

(m)  Pfocior  >•  Johnaoii,  Yclv*  see  Seddon  T.Senale,  IS  Estt,  69; 

175 1  Cro.  Ells.  809 ;  Cto.  Jsc«  BsrtoaT.Fitsfvald.I5Esft,S9ai 

dsiott 
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fi8i<m  «ppeax8  to  be,  that  the  word  grant  in  the  asngnmmt 
imounted  tp  a  warraaty  of  the  title»  aad  w^a  not  qualified 
by  the  exuoung  particular  coyenant,  because  the  grant  was 
of  the  whole  estate,  a?  appeared  from  the  redtal,  and  was 
iefipctiv^  from  the  first  as  to  a  moiety,  and  the  condition  of 
the  boqid  was  to  perf<Nrm  all  grants,  &c« 

It  seems  material  to  refer  the  case  of  Johnson  v.  Proctor 
to  die  true  ground  of  the  decision,  because  if  the  case  turned 
solely  on  the  recital^  it  mig^t  perhaps  be  thought  that  a 
genersl  recital  in  a  conveyance  of  the  inheritance  of  an 
estate,  that  the  vendor  is  seised  in  fee,  would  amount  to  a 
general  warranty,  and  would  not  be  controlled  by  limited 
covenants  for  the  title — a  proposition  which  certainly  capQOt 
be  supported* 

4.  Where  restrictive  words  are  inserted  in  the  first  of 
aevenl  covenants  having  the  same  ol^ect^  they  will  be  con* 
strued  fs  extending  to  all  the  covenants,  although  they  are 
diftinct* 

Thus  in  Nerviu  v.  Munns  (o),  the  vendor  covenanted, 
Ist^  that  notwithstanding  any  act  by  him  to  the  contrary, 
1^  Wtti  seised  in  fee:  2dly,  that  he  had  good  right  to  con- 
vey; 8dly,  that  the  lands  were  dear  of  all  incumbrances 
made  by  him,  his  fiither,  or  grwdfath^ :  and  4tidy,  that 
the  vendee  should  quieUy  enjoy  the  estate  against  all  per- 
sona claiming  under  the  vendor,  his  |»ther,  or  grandftthei^ 
And  it  was  holden  by  three  justices  agionst  North  Chief 
Justice,  that  the  second  covenant,  although  general^  was 
restnuiied  by  the  first  covenant  to  acts  done  by  the  vendor. 

So  in  Browning  v.  Wright  (p),  where  a  vendor  who 
clasmed  an  estate  in  fee  by  purchase,  sold  the  estate^  and 
covenanted  first,  that  notwitiistanding  any  thing  by  him 
dcme  to  the  contrary,  he  was  seised  in  fee,  ^  and  that  he 
liad  good  right,  be  to  convey  in  manner  aforesaid,**  it  was 

(tf)  3  Ler.  46.  (p)  2  Bm.  ia4  PbU.  13. 

holden 
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holden  that  the  generality  of  the  latter  covenant  was  re. 
strained  by  the  restrictive  words  in  the  former.     For,  in 
the  first  place,  the  purchaser  was,  according  to  the  general 
practice,  entitled  to  limited  covenants  only;  and,  in  the 
next  place,  the  special  covenants  would  be  of  no  use,  if  the 
other  were  general.     Besides,  the  defendant  ha\ing  cove- 
nanted  that,  "  for  and  notwithstanding  any  thing  by  him 
done  to  the  contrar}^''  he  was  seised  in  fee,  and  that  he 
had  good  right  to  convey ;  the  latter  part  of  the  covenant, 
coupled  as  it  was  with  the  former  part  by  the  words  **  and 
that,"  must  necessarily  be  over-ridden  by  thq  introductory 
words  "  for  and  notwithstanding  any  thing  by  him  done  to 
the  contrary  (y)." 

Again,  where  tenant  pin^  autc?*  vie  leased  for  twenty- 
one  years^  and  covenanted  that  he  had  not  done  any  ad 
but  the  lessee  shpidd  or  might  enjoy  it  during  the  years; 
afterwards,  within  the  twenty-one  years,  cestui  que  vie 
died;  and  it  was  adjudged  tliat  the  covenant  was  not 
btolcen,  for  "  but"  referred  tlic  subsequent  words  to  the 
preceding  words  ( ;'). 

So  in  Broughton  v.  Conway  (^),  a  covenant  that  the 
vendor  had  not  done  any  act  to  disturb  the  vendee,  hut 
that  the  assignee  might  enjoy  mtliout  the  disturbance  of 
him  or  any  other  person^  was  held  to  be  confined  to  acts 
done  by  the  vendor,  on  the  ground  of  the  latter  worJs 
being  only  a  continuation  of  and  dependent  on  the  preced- 
ing matter.  In  this  case,  however,  one  of  the  judges  \ntf 
decidedly  of  a  contrarj'  opinion ;  and  Certainly  there  were 
express  words  to  get  over,  namely,  "  or  any  other  person;" 
wliicli  circumstance  docs  not  Qccur  in  any  other  of  this  line 

{q)  Per  Lord  Alvanlry,  3  Bos.  (*)  Dj.  2-10,  Mo.  58;  aiidiee 

and  Pull.  574.  S.  C.  cited  and  applied  by  Urd 

(r)  Pelfs  V,  Jervie5,  Y>y  210,         Elluibororgb,  C.J.  8  East,  89. 

parj:.  Crp.  3dc.'€ld,  [A,  5. 

of 
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>f  cases,  itt  all  of  which  the  reader  will  perceive,  that  no 
Yord  was  rendered  inoperative,  but  the  introductory  clause 
vas  merely  held  to  extend  over  all  the  distinct  covenants, 
n  the  same  manner  as  a  general  introduction  to  a  will  fre- 
|uently  iitfluenccs  the  whole  wilL  And  in  a  recent 
^ase  (/),  where  the  covenants  were  introduced  with  the  usual 
Yords,  restricting  them  to  the  covenantors  own  acts,  but 
he  covenant  for  quiet  enjoyment  ended  thus :  ^^  of  or  by 
:he  said  grantors  or  any  of  them,  &e.  or  of  or  by  any  other 
oerson  or  persons  whatsoever T  and  the  covenant  against 
ncumbrances  was  general,  excepting  only  a  chief  rent ;  the 
Zmiit  of  King's  Bench  determined^  that  tlie  covenant  iar 
juiet  enjoyment  was  not  restrained  by  the  introductory 
nrords  of  restriction,  but  was  general  and  unlimited.  Lord 
EUenborough,  C.'J.  in  delivering  the  opinion  of  the  court, 
justly  laid  great  stress  on  tlie  covenant  being  a  distinct 
xyvenant  from  the  covenant  for  title.  He  said,  that.it  was 
lerfcctly  consistent  with  reason  and  good  sense,  that  a 
cautious  grantor  shoidd  stipulate  in  a  more  restrained  and 
limited  manner,  for  the  particular  description  of  title  which 
ke  purports  to  convey,  than  for  quiet  cnjo}'ment.  He  may 
inspect,  or  even  know,  that  his  title  is,  in  strictness  of  law 
in  some  degree  imperfect,  but  he  may  at  the  same  time 
lcnow^>  that  it  has  not  become  so  by  any  act  of  his  own ;  and 
iie  may  like^vise  know,  that  the  imperfection  is  not  of  such 
I  nature  as  to  afford  any  reasonable  chance  of  distiubance 
nrhatever  to  those  who  should  take  under  it ;  he  may,  there- 
fore, very  readily  take  upon  him  an  indemnity  against  un 
?vent  which  he  considers  as  next  to  impossible,  wliilst  he 
chuses  to  avoid  a  responsibility  for  the  strict  legal  perfection 
of  his  title  to  the  estate,  in  case  it  should  be  found  at  anv 
period  to  ha;Ye  been  liable  to  some  exception  at  the  time  of 
Ws  conveyance. 

(/,  Howell  V.  Richards,  11  East.  t33. 

Perhaps 
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Perhaps  we  clhduld  in  this  place  notice  llie  esse  of  Bat^ 
ton  V.  Fit^erald  (i^).  It  arose  upon  covenants  in  an  as- 
signment of  a  lease.  The  lease  was  recited  to  be  ftr  die 
term  of  10  years,  and  the  seller  assi^ed  the  estate  to  the 
purchaser  for  the  residue  of  that  tetm.  The  covenants 
were,  first,  (he  common  covenant,  that  the  seller  hkd  done 
no  act  to  incumber,  except  an  imder  lease ;  2dFy,  ^  and 
also,''  t3iat  the  lease  was  subsisting,  and  not  become  toSd  or 
voidable ;  Sdly,  for  qmet  enjoyment  s^^ainst  the  act  of  Ae 
seller ;  and  lastly,  for  further  assurance  of  the  seller  during 
the  reffldue  of  the  term.  It  appeared  that  the  lease  im  ht 
10  years,  if  a  person  should  so  long  live,  and  he  died  after 
the  assignment,  but  before  the  expiration  of  the  10  yean, 
by  efiluxion  of  time.  And  th^  0>urt  of  Kjng^s  Bencb  hSi 
that  the  second  covenant  was  general  and  unlimited,  and 
that  by  the  death  of  the  cestui  cfue  rtf ,  the  purchaser  had 
a  good  right  of  action.  The  judges  relied  prindpdly  on 
the  redtaL  The  exception  of  the  undeilease,  wUdi  wii 
for  a  term  absolute,  impotted,  they  thought,  that  tUs  id- 
ler had  a  right  to  incumber  absolutely  tcft  the  term  itsttMr 
and  they  were  of  ophiion,  that  all  the  o^ier  covettUts 
would  be  operative,  though  the  second  were  eoostrueS  t6 
be  absolute  This  cose,  it  will  be  observed,  depended  upoa 
very  particular  drcittnstances ;  independently  of  which  it 
should  seem,  that  the  covenant  upon  which  the  puxdiaser 
recovered  would  have  been  restrained  by  thfe  cAef  eiw- 
nants. 

5.  But  where  the  first  covenant  is  generd,  a  subsequent 
limited  covenant  will  not  restrain  the  generality  of  the  pe^ 
reding  covenant,  unless  an  express  intention  to  do  so  appear, 
or  tlie  covenants  be  inconsistent. 

Thus  in  Gainsford  v.  Griffith  (at),  on  an  as^gtunentof  a 

(u)  15  East,  530.  see  2  Bob.  and  PulL  S3, 85. 

iJr)  1  Saand.  5S;    I  Sid.  d2S; 

leasehold 
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Ristlidd  estate,  the  vendor  etrreHMted,  tiitft  the  lease  was 
good,  certain,  perf^,  and  indefeasible  lease  in  the  law, 
nd  S6  idioold  remain  diring  th^  residue  ai  the  ttitil,  and 
batt  the  pnichHier,  his  exeeutms,  adttimistnitors^  and  as- 
\fffU^  ahoidd  quietly  enjoy  the  premises  without  any  let, 
Mai,  Ae.  by  the  vendor,  his  eicecutors^  er  assigns;  and 
Sfvittisd  or  otherwise  saved  harmless  of  all  incmnbhuAtces 
ofinaitted  by  the  vendor.  And  it  was  holden^  thM  the 
tam^^  of  the  prece^ng  eovenant  was  liot  restrained  by 
lie  latter  covenant. 

And  in  Norman  v.  Foster,  Lord  C.  J.  Hate  said^-^If  I 
tVlBittttt  that  I  have  a  lawftil  right  to  graiit,  and  that  yea 
All  ciiji^,  notwithstanding  any  ehunwig  under  me;  l8ii>se 
^  tMi  sev^eril  edvenlants,  and  the  first  is  gta^ral,  atod  not 
liliied  by  the  second.  And  to  this  Wylde,  J.  ^e^ 
id  his  aiii4  that  one  covenant  wetit  to  the  tHU^  and  tibe 

Sola  the  htte  ease  of  liMMv.  Si^evenisoii  (jt),  where,  on 
r^ligiSttHft  of  eeMaiii  ftlitiifes  ti  a  jiatent  riglit^  the  as- 
^  mmMkliiLy  that  fab  hfid  gdod  right,  &c;  to  edkiviey 
k  ttltes,  «tid  that  he  HM.  iwc  l^  aoiy  means  directly  or 
ii«eliy  fiMf^ted  any  1^  or  aafthnority  hfe  evKt  had  or 
^fii^  hhd  oter  theWni^,  it  #ite  de^vted  that  the  ge* 
rali^of  the  first  cov^tisittt  #a»  ttot  resthdMsd  by  the  lat- 
rtoMaiatft;  Lord  Altaldey  said,  diat  the  eovtdniant,  in- 
iSdTbefitkgfitaied  iii  the  uMial  and  almtet  ^0%  thirds, 
Wi  jtotits  iirtcind  to  be  bound  by  their  own  acts  imly, 
t  ^tx  and  notwithstanding  any  act  by  him  done  to  the 
ittaty,'^  cttittisd  them  aRogether.  The  <HniS8ion  of  these 
tft  #ilt  ahttost  of  itself  decisive.  The  attention  of  the 
idiiaer  iMa  not  called  by  ny  words  to  the  intient^  the 
idqr  to  confine  his  covenant  to  his  own  acts.  The  court 
^t  not  to  indulge  parties  in  leaving  out  words  which  are 

(y)  1  Moa.  101.  (z)  Boe«  and  PaU  565, 

ordinarily 
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ordinarily  introduced,  and  by  which   the  real  meaning  of 
tlie  parties  might  be  plainly  understood. 

6.  And  in  cases  oF  this  nature,  as»  Ou  the  one  handi  a 
subsequent  limited  covenant  does  not  restrain  a  preceding 
general  covenant,  so,  on  the  other  hand,  a  preceding  gene* 
ral  covenant  will  not  enlarge  a  subsequent  limited  ca\'ciuDL . 

Thus  in  Trenchard  v.  Iloskins  (a),  a  person  being  sduei 
of  an  estate  granted  under  letters  patent,  conveyed  it  to  a 
purchaser,  and  in  the  conveyance  the  grant  from  the  cnnm 
was  recited,  and  the  title  was  deduced  from  tlie  grantee  to 
die  vendor,  who  entered  into  covenants,  first,  that  he  vu 
seiaed  m  fee ;  secondly,  that  lie  had  good  power  to  amvey; 
and  thirdly,  that  there  was  uo  reversion  in  the  crown,  fuf* 
witlistaiiding  any  act  done  by  him.  In  grants  of  landi  \fl 
t;he  crown,  it  is  usual  to  reserve  a  reversion  which  tk 
grantee  cannot  bar.  After  great  difference  of  opinion  cb 
the  subject,  it  seems  to  have  been  decided^  that  the  .ff* 
strictive  words  to  the  last  covenant  did  not  extend  to  Ae 
two  preceding  ones;  the  court  presuming  the  intention  tolx^ 
that  the  vendor  should  enter  into  an  absolute  covenant  te 
his  seisin  in  feo,  in.  all  cases  but  one;  namely,  thiii 
should  not  be  liable  on  the  objection  of  a  reversion  esdstiBg 
in. the  crown,  unless  tliat •  reversion  appeared  to  have  bees 
vested  in  the  crown  by  his  own  act  (6). 

7.  Where  the  covenants  are  of  divers  natures,  and  cob- 
com  different  things,  restrictive  words  added  to  one  shall 
not  control  the  generality  of  the  others,  although  they  lU 
relate  to  the  same  land  (c). 

Thus,  where  A  covenanted  that  he  was  seised  in  fee  not- 

•  •       • 

withstanding  any  act  done  by  him,  and  that  the  lands  vere 
of  a  certain  annual  value ;  the  latter  was  holden  to  be  an 

(a)  Winch,  91 ;  1  Sid.  328;  see  {b)  See  2  Bos.  and  Pull.  25, fi*^ 

2  Bos.  and  Pull.  19.  Lord  Eldoo. 

{c)  See  3  Le?.  47. 

absolute 
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lute  eoveaant,  that  the  lands  were  of  the  stated  va« 

D  in  another  case  {e)^  where  a  man  covenanted  that  he 
seised  in  fee>  notwithstanding  any  act  done  hy  him  or 
of  his  ancestors ;  and  that  no  reversion  was  in  the  king 
ttf  other ;  and  that  the  estate  was  of  a  certain  annnal 
le ;  and  that  the  phuntiff  and  his  heirs  should  enjoy  the 
t6  discharged  from  all  incumhrances  made  hy  him  or 
of  his  ancestors,  it  was  decided,  that  the  covenant  as 
aide  was  an  absolute  and  distinct  covenant,  and  had  no 
Bodence  upon  the  first  part  of  the  covenant. 
I.  In  the  case  of  Rich  v.  Bich  (/),  a  covenant  '^  that 
b  were  of  the  value  of  1000/.  per  annum,  and  so  should 
dnoe^  notwithstanding  any  act  done  or  to  be  done  by  the 
mantor^"  was  holden  to  be  only  a  covenant,  that  the  co- 
antor  had  not  lessened  the  value. 
I.  This  subject  must  not  be  closed  without  observing, 
t  if  general  covenants  are  entered  into  contrary  to  the 
ntion  of  the  parties,  equity  will,  on  sufficient  proof,  cor- 
;  the  mistake  in  the  same  manner  as  errors  are  corrected 
narriage  articles,  and  will  relieve  against  any  proceed- 
I  at  law  upon  the  covenants,  as  they  origuially  stood  (g*). 


[II.  It  still  remains  to  say  a  few  words  concerning  a  pur- 
iser's  remedy  under  covenants  for  the  title ;  and  first,  if 
be  evicted,  and  the  eviction  is  within  the  covenant,  hd 
y  bring  an  action  at  law  for  damages. 
t.  But,  as  we  have  already  seen,  unless  the  eviction  be 

i)  Hoghes  ?. Bennett^  Cro.  Car,  (g)  Coldcdtt  v.  Hill^  1  Cha.  Ca. 

;  1  Jones,  403.  S.  C.  15  ;   1*  Sfd.  328,  cited  ;  Fielder  r. 

e)  Crajrford  ?•  Crayford,  Cro.  Stodly,  Fincb^  90 ;  lee  2  Boi.  and 

V  106.  Full,  26 ;    3  Bi>s.  aad  PaU.  575  ; 

/)  Cro.  Eliz.  43,  and  sufra,  p.  136. 

2  K  within 
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within  the  covenant,  or  there  was  a  fraudulent  conceal' 
ment  of  the  defect,  a  purchaser  cannot  recover  the  pur- 
chase-money, iif  ease  of  eviction,  cither  at  law  or  in  equity  (i). 

3.  If  the  title  prove  bad,  a  purchaser  m^y  have  recoune 
to  law  for  dams^,  or  if  the  defect  can  be  supplied  by  tkc 
vendor^  he  may  file  a  bill  in  equity  for  a  specific  poftm* 
once  of  the  covenant  for  further  assurance.  And  a  vendor 
who  has  sold  a  bad  title,  will,  under  a  covenant  finr  for-* 
ther  assurance,  be  compellable  to  convey  any  title  which  he 
may  have  acquired  since  the  conveyance,  although  he  aetih 
ally  purchased  such  title  for  a  valuable  consideration  (t). 

4.  It  seems  that^  under  a  covenant  for  further  aiior- 
ance,  a  purchaser  may  require  a  duplicate  of  the  eaafej* 
ance  to  be  executed  to  him,  in  case  he  is  compelled  to  ]itft 
with  the  original  to  a  pilrchaser  from  him  of  part  sf  tk 
estate  (A:). 

5.  So  if  the  vendor  bcoome  bankrupt,  the  puidner 
may  call  upon  his  assignees  to  execute  further  assmneriy 
although  the  vendor  was  only  tenant  in  tail,  and  did  irt 
sufier  a  recovery  (Z). 

6.  But  if  the  original  contract  was  not  fit  to  be  execatci 
by  equity,  the  court  will  not  interfere  in  behalf  of  thepv* 
chaser,  but  leave  him  to  his  remedy  at  law  (m).  And  if  tk 
title  prove  bad,  and  the  purchase  was  made  at  a  great  vB- 
der^'alue,  equity  will  relieve  the  vendor  against  an  actioa 
on  the  covenants  for  title,  allotting  the  purchaser  his  pnr- 
chase-money,  with  interest  only,  he  discounting  the  woe 
profits  (n). 

(h)  Supra^  p.  410.  (/)  ?}t  t.  Daabaz,  S  Bi«.CX. 

(0  Taylor  t.  Debar,  1  Cha.  Ca.  595. 

274 ;  2  Cha.  Ca.  212 ;    see  Sea-  (m)  Johnson  t.  Nott,  1  Yen 

boorDe  v.  Powell,  2  Veroi  11.  271  • 

(*)  Napiier  t.  Lord  AlliogtoD>  («)  Zoucb  v.  Swaioei  1  Vem. 

1  £q.  Ca.  Abr.  166.  |)1.4.  320. 

7.  An 
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\  An  action  for  breach  of  a  covenant  for  title  (o)  will 
be  .barred  by  the  bankruptcy  and  certificate  of  the  cove- 
itor,  although  the  cause  of  action  accrued  before  the  bank- 
tcy. 

Lastly,  it  has  been  lately  determined  by  the  Court  of 
ig's  Bench,  that  an  action  of  covenant  does  not  li^e 
isj^t  a  devisee  upon  the  statute  of  fraudulent  devises 
.  No  such  remedy  lies  at  common  law,  and  therefore, 
\umgti  a  vendor  die  seised  of  real  estates,  yet  if  they 
devised  by  his  will,  a  purchaser  will  not  have  any  re- 
dy  agaidst  them,  notwithstanding  that  the  covenants 
title  are  broken,  and  there  is  no  other  ftind  to  which 
em  resort  for  damages.  This  construction  of  the  act 
it^  in  n)any  instances,  prove  highly  injurious  to  pur- 
uen,  for  certainly  this  point  has  never  been  adverted  to 
practice  (I).  A  purchaser  may,  however,  guard  agunst 
)  effect  of  a  devise  of  the  vendor's  real  estates,  by  taking 
mid  conditioned  to  be  void  if  the  vendor  is  seised  in  fee, 
I  has  good  right  to  convey,  &c.  The  penalty  would  be 
'At  recoverable  under  the  statute.  Such  a  bond  is  how* 
t  scarcely  ever  taken  at  the  present  day. 

1)  HammoDd  t.  Toulmin,  7  (p)  3  W,  tod  M.  c.  14  ;  Wil. 

m  Rep.  612 ;  Mills  t.  Auriol,        sod  t.  Knubley,  7  Etst^  12S. 
liB.  Blackst  433. 


[)  Tli«  inthor  in  the  last  sesiiens  prepared  a  bill  to  remedy  this  defeet 
be  statate  of  fraadolent  detises,  which  passed  the  Hoase  of  Com. 
ts,  bnt  was  not  read  a  second  time  in  the  House  of  Lords. 
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CHAPTER  XIV. 


OF  THE  PERSONS  INCAPABLE  OF  PURCHASINar 


U  NDER  this  head  we  may  consider,  Ist,  Who  arc  wa^ 
pahle  of  purchasing  ahsolutely  for  their  own  henefit  by  tfc 
general  rules  of  law:  and,  2dly,  ^Vho  are  incspafierf 
purchasing  particular  property,  except  under  particnte 
restraints,  on  account  of  the  rules  of  eqtuty. 


SECTION  I. 

Of  Persons  incapable  of  Purchotsing  by  the  general 

Rules  ofLarv. 

i  HIS  incapacity  is  of  three  kinds :  1st,  An  absolute  iw** 
pacity :  2dly,  An  incapacity  to  hold,  although  an  al»ftj 
to  purchase :  and,  Sdly,  An  incapacity  to  purchase,  tsaf 
sub  mode. 

I.  First  then,  With  respect  to  persons  who  arc  altog^ 
thcr  incapable  of  purchasing. 

The  parishioners,  or  inhabitants  of  any  place,  or  die 
churchwardens,  are  incapable  of  purchasing  lands  (a)  ^ 
those  nanics. 

(a)  Co.  LElt.  3  a. 

W 
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But  it  seems  that  in  London,  the  panon  and  chui^ 
rdens  are  a  corporation  to  purchase  hinds  (&).  And 
ucfawardens  and  overseers  are  enabled,  by  statute  law 
,  to  purchase  a  workhouse  for  the  poor,  but  this  is 
leljr  as  trustees,  and  does  not  affect  Ae  general  rule  of 


n.  Witih  respect  to  persons  who  are  capable  of  purchas- 

;,  but  incapable  of  holding :  They  are, 

1st,  Aliens :  for  although  they  may  purcliase,  yet  it  can 

y  be  for  the  benefit  of  the  king;  and  upon  an  ofiice 

nd,  the  kin^  sliall  have  it  by  his  prerogative  {d).    And 

leems  that  an  alien  cannot  protect  himself  by  taking  the 

rreyanee  in  the  -name  of  a  trustee^  for  the  mischief  is  the 

ae  as  if  he  had  purchased  the  lands  himself  (e). 

But  if  an  alien  be  made  a  denizen  by  the  king's  letters 

;ent,  he  is  then  capable  of  holding  lands  (/)  purchased 

er  his  denization. 

And  it  seems,  that  if  an  alien  purchase  lands,  and  before 

ee  found  the  king  make  him  a  denizen  by  letters  patent, 

I  confirm  his  estate,  ihe  confirmation  mil  be  good ;  as 

t.  land  is  not  in  the  kii^  till  office  found  (gj. 

Sdly,  Persons  who  have  committed  felony,  or  tveason, 

have  been  guilty  of  the  offence  of  premunire^  and 

erwards  purchase  lands,   and  then  are  attainted;   fiur 

sy  have  ability  to  purchase,    although    not  to  hold; 

1  for  that  reason  tlie  lord  of  the  fee  shall  have  the 

ids ;  but  if  they  purchase  after  they  are  attainted,  they 

■ 

1)  Warnei^B  case,  Cro.  Jac.  <e)  Tlie  King  t.  HoUand,  AIL 

1 5  Hargrave's  lu  4.  to  Co.  Litt        14 ;  Sty.  20,  40,  75,  84,  90,  94  ; 

1  Ro.  Abr.  194,  pi.  8. 

c)90eo.Le.7.B.4.  (/)  Co.Litt«b. 

cD  C0|Utt2b.  ig)  Goulds. 99. pi. 4. 

2  s  3  are 
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ar€  then  in  the  same  situation  with  aliens,  and  the  lands 
must  go  to  the  king  {h). 

Lastly,  Corporations  sole,  or  aggregate,  either  eodesiis- 
tical  or  temporal,  cannot  hold  lands  without  due  Ikenie  for 
that  purpose  (i) :  and  the  lord  of  the  fee,  or  in  default  theieoz 
within  the  time  limited  hy  the  statutes,  the  king  mty 
enter  (k). 


III.  With  respect  to  persons  capahle  of  pnrchasiiig  sub 
modo :  Xhey  are, 

1st,  Infants  under  the  age  of  21  years,  who  may  par- 
chase,  and  at  their  fidl  age  may  hiud  themselves  by  agreeing 
to  the  purchase ;  or  may  wave  the  purchase  without  al]q;ing 
any  cause  for  so  doing :  and  if  they  do  not  agree  to  the  par- 
chase  after  their  full  age,  their  heirs  may  wave  the  purchase 
in  the  same  manner  as  the  infants  themselves  could  have 
done  (/). 

2dly,  Femes  covert,  who  arc  capable  of  purchasing,  but 
their  husbands  may  disagree  thereunto,  and  divest  the  whde 
estate,  and  maintain  trover  for  the  purchase-money  {m).  If 
a  husband  neither  agi'ce  nor  disagree,  the  purchase  by  Ks 
wife  will  be  effectual ;  but  after  his  death  she  may  wave  the 
purchase,  without  giving  any  reason  fcr  so  doing,  althoo^ 
her  husband  may  have  agreed  to  it.  And  if,  aftpr  her  hus- 
band's death,  she  do  not  agree  to  it,  her  heirs  may  \niTe 
it  (/?). 

(h)  Co.  Lite.  2  b.  ;  see  Rex  r.         Lite.  2  I). 
Inhab.  pf  Ildddeoham.    15  Last,  (m)  Garbrand  ?.  Allen^  1  Lord 

463.  Uaym.  224;  see  Francis  f.'^Vij. 

(/)  Co.  Litf.  99  a.  zell,  1  Madd,  258, 

{k)  Co.  Litt.  2  b.  («)  Co.  Litt.  3  a; ;  BarnfatHff 

(/)  Ketsry'8  case,    Cro.  Jae.         v.  Jordan,  Doagl.  452,  2d  edit. 


J2p;   1  Ro.  Abr.  731  (K);  Cq. 


A  feme 
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A  feme  covert  may,  however,  pnrcliasc  lands  pursuant 
an  authority  given  by  her  husband,  and  he  cannot  avoid 
afterwards  (o). 

3dly,  Lunatics,  or  ideots,  who  are  capable  of  purchasing ; 
It  although  they  recover  their  senses,  cannot  themselves,  it 
ould  seem,  wave  the  purchase  (p) :  and  if  they  recover  and 
ree  thereunto,  their  heirs  cannot  set  it  aside. 
If  they  die  during  their  lunacy  or  ideotcy,  then  their 
rs  may  avoid  the  purchase  (q).  And  as  the  king  has  the 
tody  of  ideots,  upon  an  office  found  he  may  annul  the 
x^ase  (r) :  and  after  the  lunatic  is  found  so  by  inquisi- 
1,  his  committee  may  vacate  the  purchase  {s). 
Lastly,  under  this  head  we  may^  perhaps,  rank  papists 
I  persons  professing  tba  popish  religion  (/),  who  have  neg- 
tcd  to  take  the  oath  prescribed  by  the  31  Geo.  III.  c. 
(u).  For  a  papist  takes  for  the  benefit  of  his  protestant 
It  of  kin  till  his  conform^jty ;  for  the  benefit  of  himself 
er  his  conformity ;  and  for  this  benefit  of  his  heir  after  his 
ith-^Nay,  for  the  benefit  of  Jjimself,  during  his  life  and 
Q-oonformity,  by  reason  of  the  isicjion  which  is  given  him ; 
i  may  therefore  be  said  to  b?  eapable  of  purchasing 
h  modo  {x). 

o)  Grarbrand  v.  Allen,  Msup.  678  ;  RicUer  v*  Ridhr,  1  Eq.  Ca, 

p)  On  this  point  see  2  Blacksf.  Abr,  279> 

m  291,  7th  edir.  (/)  See  1 1  and  12  W.  II  f.  c.  4  ; 

j)  Co.  Litt.  2  b.  Michaux  t.  Grove,  2  Atk.  210. 
r)  Co.  Litt.  247,  a.  (m)  See  43  Geo.  III.  c.  30. 

t)   Clerk    by    Committee    v.  (.r)   See    Mallom  r.  Bringloe, 

rk,  2  Vern.  412 ;  Addi^^on  by  WilUs,  75  ;  Com,  570,  S.  C. 
amittee  r.  Dawson^  2   Vern, 
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SECTION  II. 


Of  Purchcues  by  IViutees,  Agenh,  8^ 

W  £  come  now  to  persons  who  arc  incapable  of  pindmag 
particular  property,  except  under  particular  restrsinl^  ol 
account  of  the  rules  of  equity. 

I.  It  may  be  laid  down  as  ageneral  proposition,  tliat  tm- 
tees  {y\  unless  tliey  are  nominally  so,  as  trustees  to  pEOBV* 
contingent  remainders  (z),  agents  (a),  commissioners ofliiiil^ 
rupts  (6),  assignees  of  bankrupts  (c)  (I),  solicitors  to  As 

oonuniMi 


Cy)  Fox  T.  Mtckreth^  2  Bro. 
C.  C.  400 ;  i  Bro.  P.  C.  by  Tom- 
lins,  258 ;  Htll  ?.  Nojm,  3  Bro. 
C.  C.  483  ;  and  sc«  3  Vet.  Jan. 
748 ;  Kellick  r.  Flezny,  4  Bro. 
C.C.  161;  Whicbcote  r.  Law- 
rence, 3  Vei.  J  uo.  740;  Campbell 
T.  Walker,  5  Ves.  Jon.  678  ;  and 
Whitackre  t.  Wbitackre,  Sel.  Cba. 
Ca.  13. 

(r)  See  Parks  t.  White,  11  Vei, 
JuD.  226. 


(a)  York.Buildingi  CmtBtl 
T.  Mackenzie,  8  Bro.  P.  C.  ^Sj 
Tiowther  t.  Lowtber,  13  Vckta 
95 ;  see  Watt  r.  Grofe«  SSck 
and  Lef.  492. 

(6)  Ex  parte  Bennet,  10  Td. 
Jan.  381 ;  cr  par/e I>uflib0ll,As^ 
13, 1806 ;  Mont  notes,  3S,cMi 
ex  parte  Harrison,  1  Bock.  I/* 

(c)  Eg  parte  Reynolds,  5  Toi 
Jon.  707 ;  ex  pmrU  Uop7»  6  Vci. 
Jun^  625. 


( I)  Lord  Eldon  has  said,  that  the  rale  is  to  be  more  pecoliarly  applied 
urith  unrelenting  jealousy  in  the  case  of  an  assignee  of  a  bankropt; 
adding,  that  it  must  be  understood,  that,  wbeneTer  assignees  pwthssff 
they  must  expect  an  enquiry  into  the  circumstances.  See  6  Ves.  Ju^ 
630,  n.  b. ;  and  8  Ves«  Jun.  346  ;  10  Yes.  Juu.  395.    And  an  aaiiKoee 

purchaiing 


OF  PUECHASIXG.  S05 

misfion  {d)^  auctioneers^  creditors  who  have  heen  con- 
ed as  to  the  mode  of  sale  {e),  or  any  persons  who,  hy 
r  connexion  with  any  other  person,  or  hy  heing  em- 
ed  or  ooncemed  in  his  affidrs,  have  acquired  a  knowledge 
lis  px>perty,  are  incapahle  of  purchasing  such  property 
nselves ;  except  under  the  restrictions  which  will  i^rtly 
oientkmed.  For  if  persons  having  a  confidential  cha- 
er  were  permitted  to  av»I  themselves  of  any  knowledge 
lired  in  that  capacity,  they  might  he  induced  to  conceal 
r  infinrmation,  and  not  to  exercise  it  for  the  benefit  of 
peiBonB  relying  on  their  intcgtity^  The  characters  are 
insistent  Emptor  emit  qtum  minimo  potest,  'venditor 
dtf  quam  maanmo  potest  {I). 
The  aUe  counsel  for  the  appellants  in  York-Buildings 

)  Owen  ▼.  FoQlkef,  €  Vei,  notei,  83,  dtod ;  tse  12  Ves. 

.  630,  Q.b.;  ex  parte  Llm-  Jan.  872. 

1 ;  or  pmU  Charchill,  8  Ves.  {e)  See  ex  parte  Hughet,  6  Vet, 

848,  cited  ;  ex  parte  Bennet,  Jnn.  617  ;  Coles  t«  Trecothick, 

^ei.  Jon.  381 1  ear  parte  Dum-  9  Yes.  Jen.  284 ;  1  Smith's  Rep. 

I   Aag.    13,    1806;    Moot.  233. 


«» 


faaiiag  the  estate  himselC  or  permitting  his  e<Mi8sigoee  to  purchase 
iU  be  a  safficient-  caase  of  remoTsI.    Ex  parte  Refnolds,  5  Ves.  Jup. 

an  assignee  purchase  an  estate  sold  nnder  the  commission,  and  i^n 
xidental  increase  in  the  ralae  of  the  propert)r,  he  afterwards  sells 
a  considerable  adyance,  he  cannot,  npon  discoTering  that  he  ovghC 
to  hate  been  a  purchaser,  pay  tha  difference  of  the  sales  to  the 
ral  fond  of  the  creditors.  Ex  parte  Morgan,  Feb.  24, 1806 ;  Mont. 
«,3l. 

)  This  principle  has  been  attended  to  in  the  general  indosore  act, 
h  renders  commissioners  incapable  of  purchasing  anj  estate  in  the 
b  in  which  the  lands  are  intended  to  be  inclosed,  either  ill  the  names 
[lemseWes  or  others,  until  fire  }rears  after  the  date  acd  execntlon  of 
iward,  4fi  Geo.  3,  c.  109,  s.  2. 

Compiny 


« 
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Company  t.  Mackenzie  (y ),  strongly  observed,  that  the 
ground  on  which  the  disability  or  disqualificatioii  lests,  is 
no  other  than  that  principle  which  dictates,  that  a  person 
cannot  be  both  judge  and  party.  No  man  can  serve  two 
masters.  He  that  is  intrusted  with  the  interest  df  others 
cannot  be  allowed  to  make  the  business  an  object  of  intcRit 
to  himself;  because,  from  the  frailty  of  nature  one  who  hu 
the  power  will  be  too  readily  seized  with  the  indinatioii  to 
use  the  opportunity  for  serving  his  own  interest  at  the  ez< 
pensc  of  those  for  whom  he  is  intrusted. 

But  the  rule  has  never  been  applied  to  a  purchase bfa 
mcnrtgagee  from  the  mortgagor,  and  it  is  to  be  hoped  thst 
it  never  will.  In  Ireland,  many  leases  granted  by  loort- 
gagors  to  mortgagees  were  set  aside  by  Lord  Redesdale^  on 
the  ground  that  the  transaction  was  usurious,  although  thit 
learned  judge's  successors  have  not  been  inclined  to  ciiry 
the  principle  as  far  as  he  did.  In  one  case  (g)  it  was  ob- 
jected that  the  decision  might  tend  to  impeach  detfings 
between  mortgagor  and  mortgagee  for  a  sale  of  the  equity 
of  redemption.  But  Lord  Redesdale  said,  that  to  thba 
good  answer  was  ^ven  at  the  bar.  The  cases  are  totaDy 
different,  the  parties  stand  in  a  different  relation :  if  then 
be  two  persons  ready  to  purchase,'  the  mortgagee  and  ano- 
ther, the  mortgagor  stands  equally  between  them ;  and  if 
the  mortgagee  should  refuse  to  convey  to  another  purchaser, 
the  mortgagor  can  compel  him,  by  applying  the  purchafl^ 
money  to  })ay  off  the  mortgage.  It  can  therefore  Ofily  be 
for  want  of  a  better  piurchaser,  that  the  mortgagor  can  be 
compelled  to  sell  to  the  mortgagee :  but  courts  view  troM- 
actions  even  of  t/iat  sort  hctween  moiigagar  and  mort^ 
gageCy  with  consider ahk  jmlousy 9  and  mil  set  aside  sal^^ 

(/)  8  Bro.  P.  C.  63,  where  the  tod  Lef.  673  ;  and  tee  1  Ball  awl 
authorities  in  the  ci?il  law  are  Beat'/,  164;  e«r  par/e  Man|i|  1 
foWecteS.  Madd.  MB. 

(g)  Webb  ▼    Rorke,  2  Scho. 

^  0/ 
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fthe  equity  of  redemption^  where  hy  the  influence  of  his 
ncumbrance^  the  mortgagee  has  purchased  jor  less  than 
4hers  would  have  given,  and  there  were  circumstances  of 
mconduct  in  his  obtaining  the  purchase. 

Perhaps  the  observation  that  ^  Courts  view  transactions 
fven  of  that  sort  between  mortgagor  and  mortgagee  with 
misiderable  jealousy,"  puts  the  doctrine  higher  than  one 
hould  wish  to  see  it  stand.  A  sale  by  a  mortgagor  to  a 
aortgagee  stands  on  the  same  principle  as  a  sale  between 
larties  having  no  connexion  with  each  other,  and  can  only 
le  impeached  on  the  ground  of  fraud :  the  mere  circumstance 
ihst  the  mortgagee  purchased  for  less  than  another  would 
lave  given,  would  not  of  itself  be  a  sufficient  ground  to  im- 
leach  a  sale,  and  Lord  Redesdale,  in  stating  that  as  an  in- 
;iedif  nt,  adds  also,  circumstances  of  misconduct  in  obtMning 
the  purchase.  Where  a  mortgagee  sells  under  the  general 
jrdcr  in  Tbankruptcy,  it  is  usual  to  apply  for  leave  for  him 
to  Ind  at  the  sale,  where  he  intends  to  do  so.  But  thete  he 
may  fairly  be  considered  as  the  selJLer,  and  he  cannot,  without 
t^e  leave  of  the  court,  sustain  the  two  diaracters  of  seller 
•ad  buyer  (h). 

The  principle  has,  however,  be^  extended  to  a  purchase 
by  .«  attorney  from  his  client,  while  the  relation  sub- 
sifts  (i). 

So,  a  person  chosen  as  an  arbitrator,  cannot  buy  up 
the  imascertained  claims  of  any  of  the  parties  to  the  rer 
ferenoe :  it  would  corrupt  the  fountain,  and  contaminate  the 
award  (Ar). 

AVhere  a  person  cannot  purcfiase  thp  estate  himself,  he 

(h)  ix  parte  Du  Cane,  1  Buck.  gifts,  which  cite  the  early  casos. 

^'-  (Ar)   Blennerhasset   v.   Day,    2 

it)   Spe   Bellew  v.  RusselV    1  Ball   and  Beatty,   116;  .Cane  v. 

Ball  and  Beatty,  96  ;  9  Ves,  Jnn,  Lord  Allen,  9,  Dow.  289. 
!i96i    13   Vt's.  Jun.  138,  as  to 

cannot 
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cannot  buy  it  as  agent  for  another  (/),  and  peiliapf  cannot 
even  employ  *a  third  person  to  contract  or  bid  for  the  estate 
an  the  behalf  of  a  stranger  (m). 

This  general  rule  stands  much  more  upon  general  prind- 
ple»  than  upon  the  particular  circumstances  of  any  indiTi- 
dual  case.  It  rests  upon  this,  that  the  purchase  is  not  per- 
mitted in  any  case,  however  honest  the  circumstances ;  the 
general  interests  of  justice  requiring  it  to  be  destroyed  it 
every  instance;  as  no  court  is  equal  to  the  examinatiim  aad 
ascertainment  of  the  truth  in  much  the  greater  numbor  of 
cases  (n). 

The  necessity  of  such  a  general  rule  is  evinced  by  an  ii» 
stance  mientioned  by  Lord  Eldon,  of  a  solicitor  under  t 
commission,  who  finding  he  could  make  a  bargain  to  idl 
the  estate  for  1400/1  kept  that  in  his  own  breast,  and  made 
a  bargain  with  the  assignees  for  the  purchaat  of  it  It 
350/.  (o). 

In  Davidson  v.  Gardner  {p).  Lord  Hardwicke  laid  doim 
the  following  rules  as  to  a  trustee  purchasing  of  his  cntii 
que  trust.  1  st.  That  in  all  cases  of  a  trustee  purchash^  of 
the  cestui  que  trusty  the  court  will  look  upon  it  with  a  jes- 
lous  eye.  2dly.  It  has  been  laid  down  as  a  general  mk^ 
that  where  a  trustee  for  persons  not  sui  Juris^  as  infimtt 
and  femes  covert,  becomes  both  buyer  and  seller,  the  cemt 
will  under  no  circumstances  whatever,  be  they  never  so  6ir 
between  the  parties  (as  consulting  the  friends  of  the  infiarti 
or  of  their  refusing  to  purchase,  or  the  like),  estaUiflh  a 
purchase  of  that  kind ;  unless  the  transaction  is  l^timatid 
by  the  act  of  the  court,  or  some  public  act    And  the  j» 

(/)  See  9  Vcs.  Jun.  248;    ex  (o)  See  8  Yes.  Jon.  349. 

forte  Bennett  10  Ves.  Jon.  38K  (p)  ChaDcerj,  Slst  Jaly,  174S, 

(m)  See  ex  parte  Benaet,  ubi  MS.  i    see  Prestige  ?,  Laogferii 

iup.  ted  qu.  infra  |    Lambert  v.  BaiDtoiii    1 

(fi)  See  8  Vcf .  JuQ.  345.  per  Cha,  Ct.  199. 
Lord  Eldon. 

son 
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Son  184  became  if  such  purchases  were  allowed,  they  would 
be  liable  to  very  great  abuses ;  and  this  is  the  reason  why 
the  court  will  not  allow  a  trustee  any  thing  for  his  trouble. 
So,  where  a  trustee  renewed  a  lease  in  his  own  name,  though 
it  was  proved  tibat  all  the  £riends  of  the  infant  were  con- 
lulted,  and  they  refused  to  renew  it,  the  court  decreed  it  to 
be  in  trust  for  the  infant,  though  not  the  least  unfairness 
ifpeaied ;  which  was  the  case  of  Rumford  Market,  before 
Lord  King  {q).  But  if  a  bill  is  brought,  and  a  sale  or- 
lered^  and  notice  of  the  sale  before  the  master,  and  the 
amstee  purchases,  the  court  has  refused  to  set  such  sale 
laide,  all  the  other  circumstances  being  fair.  So  where 
there  was  a  public  sale  of  an  estate  by  proclamation  in  the 
aouhtry ;  which  was  the  case  of  Saunders  v.  Burroughs,  be- 
Core  the  present  Master  of  the  Rolls ;  but  if  that  had  been 
I  private  sale,  though  the  consent  of  all  the  relations  was 
bad,  and  no  imfaimess  appeared,  I  think  such  a  sale  should 
be  set  aside,  at  least  not  carried  into  execution.  But  it 
[Bight  be  inconvenient  to  extend  the  rule  so  far  as  to  pre;^ 
rent  a  trustee  from  purchasing  of  one  who  was  sui  juris, 
wbete  no  un£Eiir]aess  appeared.  And  in  the  principal  case, 
Mhich  was  of  a  mixed  kind,  the  defendant  who  had  pur- 
duised  being  a  tnistee  for  the  plaintiff,  who  was  zjemc 
^XJfOerty  and  had  the  estate  to  her  separate  use,  and  there- 
bre  in  a  coiurt  of  equity  considered  as  a  feme  soky  and 
nd  Juris,  as  to  the  disposal  of  her  estate ;  Lord  Hardwicke 
iismissed  the  bill,  which  was  brought  to  set  aside  the  as- 
signment sh^  had  made  of  her  interest  in  a  brcwhouse  to 
the  defendant;  It  appearing  that  she  had  received  a  full 
rahie^  and  no  particular  instances  of  fraud  being  proved. 

From  this  case  it  appears  that,  in  the  time  of  Lord 
Hardwicke,  a  purchase  by  a  trustee,  even  for  infants,  was 

(q)  Kcech  T.  Scndford,  Sel.  Cha.  Ca.  61  ;  mc  Lesley*!  case,  2  Freem. 
52. 

deemed 
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deemed  good,  if  the  estate  was  sold  by  public  auction,  or 
before  a  master ;  but  a  purchase  by  a  trustee,  whether  for- 
adults  or  infants,  cannot  now  be  supported,  although  the-^ 
estate  be  sold  by  public  auction  (?•),  or  before  a  master,  on — 
der  a  decree  for  sale  (s).  Nor  indeed  ought  the  publioiessSi 
of  the  sale  to  sustain  a  purchase,  which  cannot  otherwise 
be  supported.  For  the  trustee  may  know  not  only  the  m — 
face  value,  but  that  there  are  minerals,  in  which  ease  1l« 
would  buy  upon  the  rent,  and  gain  all  that  advantige  (t>  . 
So  there  may  be  a  great  many  clandestine  dealings,  ivhkSi 
may  bring  it  to  a  price  far  short  of  that  which  wonU  be 
produced  if  full  information  was  given  (i^). 

But  under  particular  circumstances,  a  purchase  hj  s 
Inistee,  or  agent,  before  the  master,  may  be  confirmed,  al- 
though with  great  reluctance. 

Thus  in  Wren  v.  Kerton  (j?),  the  fiwsts  were  these.  Uprt 
a  former  sale  before  the  ihaster,  the  sum  of  2S,O002l  m 
bid  by  a  person  bidding  bona  fide.  That  sale  was  defeiied 
by  setting  up  a  fictitious  bidder.  Afterwards  the  lot  mi 
again  put  up  three  times.  On  the  two  first  occanom  oo 
more  was  offered  than  12,000/.  and  6,000/.  At  the  Int 
sale  one  Wilson  was  declared  the  purchaser  at  the  som  of 
15,000/.  He  purchased  as  trustee  for  Wade,  the  agent 
and  manager  of  the  colliery. 

The  Lord  Chancellor  said,  if  this  had  been  an  ori^ 
sale,  and  the  agent  had  purchased  in  the  name  of  anodier 
person,  very  slight  curcumstances  would  have  induced  him, 

(r)  York-BoildiDgs  Company  t.  Gen.  v.  Lord  Diidlej,  Coop.  1  *»• 
Mackenzie,  8  Bro.   P.   C.  .42  ;  (s)  Price  v.  Bjrrn,  5  Ve«.  J«n. 

WhichcoteT.Lawrence,3Ves.Jun.  681,  cited;  see  Carj  t.  Caiji  2 

740  ;  Campbell  T.Walker,  5  Ves.  Scho.  and  Lef.  173 
iTun.  678 ;  Sanderson  t.  Walker,  (/)  See  10  Ves,  Jan.  394. 

13  Ves.  Jun.  601,  S.  C.  ;  and  ex  (u)  See  8  Ves.  Jun.  349. 

parte  James,  8  Ves.  Jun.  337 ;  and  (x)8  Ves.  Jun.  502. 

see  10  Ves.  Jun.  393  ;  Attorney 

even 
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ren  at  some  risk,  to  set  that  aside ;  as  it  'was  the  duty  of 
Vade,  if  he  meant  to  bid,  to  furnish  all  the  knowledge  he 
ad  to  those  who  were  to  sell.  The  difficulty  th^t  pressed 
lim  was,  the  consequence,  the  danger  of  farther  loss  by  re- 
ftle.  He  would  (he  added)  not  hesitate  to  open  the  sale 
f  the  least  advance  upon  15,000/.  was  offered;  but  without 
ttdi  an  otkr  there  was  nothing  leading  him  to  suppose  it 
roald  ever  again  reach  the  sum  that  was  originally  bid. — 
die  master^s  report  of  the  best  bidder,  was,  with  consider- 
Ue  reluctance,  confirmed;  uidesis^  on  or  before  the  first 
eal,  an  application  should  be  made  to  open  the  biddings, 
living  seciuity  to  answer  the  difference  between  the  pro- 
nee  of  the  resale  and  the  sum  of  15,000/.  No  security 
fU  however  offered,  and  the  agent  completed  the  purchase* 

In  Oldin  v.  Samborne  (y).  Lord  Hardwicke  said,  that 
t  was  improper  for  a  guardian  to  purchase  his  ward's  estate 
nunediately  on  his  coming  of  age;  but  though  it  has  a  sus- 
ieious  look,  yet  if  he  paid  the  full  consideration,  it  is  not 
dontary,  nor  can  it  be  set  aside.  But  it  seems  clear,  that 
tush  a  purchase  would  now  be  set  aside  on  general  princi- 
kB,  without  reference  to  the  adequacy  of  the  oonsidera- 
im  (a). 

It  appears,  however,  that  unless  fraud  Can  be  proved, 
le  drcumstance  of  the  purchaser  being  related  to  the  trus- 
ses agent,  or  other  person  having  a  confidential  character, 
moot  even  be  opposed  as  a  bar  to  the  aid  of  the  court  in 
ivour  of  the  purchaser. 

Thus  in  Prestage  v.  Langford  (a),  the  auctioneer's  sop, 
ho  was  in  partnership  with  his  father,  and  another  per- 
%  bought  an  estate  sold  by  order  of  a  trustee  for  infant 
^itees,  and  contracted  to  sell  it  a  few  days  afterwards  for 

C^)  2  Atk.  15.  (a)  3  Wood,  448,  a.  Chan.  M. 

[«)See  DawBon  r.Mtssej',  1  Biill.       11  Geo.  HI. 
I  Betttf,  219. 

750/. 
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750/!.  more  than  they  gave  for  it.  But  the  pifoof  (^  find 
being  judged  de&ctive,  the  court  Avmild  not  0et  aside  Ae 
ale  merely  because  one  of  the  atiction€tt»  wds  buyer  vd 
seller  too,  but  decreed  a  specific  perfortttance,  neverthdep^ 
without  costs ;  in  order  (as  was  said)  to  dUscourage  aU  mi 
s^uspicious  transaetians. 

So,  in  the  late  case  of  Coles  v.  Treicothick  {b%  ihe  tr» 
tee's  father  (for  whom  the  trustee  in  this  instance  acted « 
agent),  purchased  an  estate  (which  had  been  previous^  jd 
up  to  sale  by  auction,  and  bought  in)  of  th^  cestui  que  fmt 
for  90,000/. ;  and  as  the  cestui  que  trust  had  full  knowledp 
of  the  value,  &e.  and  he  himsdf,  and  not  the  trustee,  foA 
the  price,  and  consented  to  the  sale,  and  no  itMA  W 
proved,  a  performance  in  specie  was  decreed;  although  dis 
cestui  que  trust  had  since  the  contract  been  offered  5,00011 
more  for  the  estate. 

It  must,  however,  be  observed,  tliat  the  case  of  Prot^ 
v.  Langford  was  decided  before  the  broad  rule  which  now 
prevails  was  laid  down.  Indeed  that  case  is  dearly  orcr- 
niled  by  later  decisions,  as  the  purchaser  was  in  fiict  en* 
ployed  in  the  sale.  And  the  decision  in  the  case  of  Cokf 
v.  Trecothick,  docs  not  seem  to  meet  with  the  approbstka 
of  the  profession.  But  if,  under  the  particular  dican- 
stanceis  of  this  case,  the  court  had  not  compelled  executiotf 
of  the  contract,  it  woidd  certainly  have  been  deciding,  thit 
neither  a  trustee  himself,  nor  any  one  connected  witli  hhOf 
or  related  to  him,  can  buy  of  the  cestui  que  trust,  howewr 
fiiir  and  open  tlie  circumstances  may  be.  Indeed,  Lord  EI- 
don  seems  to  have  founded  his  decision  on  the  ground,  that 
the  tnistee  himself  might  have  purchased  the  estate. 

It  may  here  be  remarked,  that  where  a  power  is  gira  by 
a  settlement  to  trustees  to  sell  the  estate  with  the  conient 
of  the  tenant  for  life,  or  to  the  tenant  for  life  to  sell  ifith 


{b)  9  Ves.  Jun.  234 ;  1  Stoi%  233. 

the 
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enX  of  the  trustees,  it  is  in  practice  coBsiilered,  that 
kte  may  be  safely  purchased  by  the  tenant  for  life 
Lord  Eldon,  althoiigh  fully  aware  of  the  danger 
\g  a  purchase  of  the  inheritance  by  a  tenant  for  life, 
I  think  that  it  cannot  be  impeached  on  general  prin- 
)•  A  few  years  ago,  considerable  doubt  was  enter- 
ly  the  profession,  whether  the  power  of  sale  and  ex- 

Usually  inserted  in  settlements  of  estates,  autho* 
uile  or  exchange  to  or  with  the  tenant  for  life,  or  at 
lether  equity  would  not  relieve  against  the  transac- 
id  that  doubt  was  stated  as  a  ground  for  requiring 
of  parliament,  in  a  petition  for  an  act  to  enable  an 
;e  of  settled  estates  with  the  tenant  for  life ;  which 
conceived  could  not  be  done  under  a  power  of  sale 
change  in  the  settlement.  The  Chief  Baron,  and 
ion  Hotham, .  to  whom  the  bill  was  referred,  report- 
.  submitted  it  as  their  opinion,  that  the  doubt  which 

cause  of  petitioning  for  the  bill  was  not  well  found- 

I  therefore,  the  bill  was  unnecessary,  and  tliat  tJie 

f  of  such  a  hill  might  cause  a  great  prqjudice  to " 
ms  titles  wider  executions  of  poxoers  of  sale  and 
ge  of  a  similar  hind :  and  the  House  of  Lords  ac- 
ly  rejected  the  bill ;  in  consequence  of  which,  many 
of  great  value  have  been  purchased,  and  taken  in 
1^  by  tenants  for  life,  under  the  usual  powers  of  sale 
change.  Since  these  obser>'ations  were  written,  the 
las  again  been  agitated  in  practice.  It  is  a  point 
no  private  opinion  can  put  at  rest,  although,  after  the 
18  of  the  Chief  Baron,  and  Mr.  Baron  Hotham, 
aed  by  the  House  of  Lords,  and  followed  up  in  prac- 
lere  seems  to  be  no  ground  to  fear  that  a  different 

II  be  established. 

e  9  Ve«.  Jun.  52;  and  1 1  Ve».  Jan.  480  ;  but  see  ib.  476,  477. 

2  L  II.  The 


514         OF  THE  I»EKSONS  l^tCAPABLE 

!!•  The  puqxises  for  which  estates  are  vested  in  trurteei 
for  sale,  arc  generally,  either  for  the  benefit  of  creditan; 
of  individuals  s^ui  juris ;  or  persons  not  sni  juris;  and  ire 
arc  now  to  consider  in  what  manner  trustees  may  become 
purchasers  of  estates  vested  in  them  for  those  sevcnd  pur- 
poses, witliout  being  liable  to  be  called  to  account  for  m 
doing. 

Of  purchases  by  trustees  or  other  prohibited  penomn 
general,  it  must  prcnously  be  remarked,  that  the  cooit  wOI 
not  permit  them  to  give  up  their  office,  and  to  Ud,  ai  it 
would  lead  to  infinite  mischief  The  ccstuis  que  tni 
themselves,  as  we  shall  see,  can  decide  this;  and  no  cooit 
can  say  ah  ante  they  ^vill  permit  it :  for  circumstances  iBif 
exist  at  the  time  of  the  second  sale  that  the  court  cannot 
know  (d). 

1.  AVith  respect  to  a  trustee  for  creditors  piurchasing  the 
estate  himself. 

In  Whelpdalc  v.  Cookson  (c),  where  a  trustee  fiwr  <wfr 
tors  purchased  part  of  the  estate  himself.  Lord  Hardwid^e 
said,  if  the  ntajority  of  the  creditors  agreed  to  allow  it,  be 
should  not  be  afraid  of  making  the  2)recedcnt. 

But  in  a  late  case  (/),  Lord  Eldon  said,  he  doubted  tk 
authority  of  that  case ;  for  if  the  trustee  is  a  trustee  for  iB 
the  creditors,  he  is  a  trustee  for  them  all  in  the  article  rf 
selling  to  others ;  and  if  the  jealousy  of  the  court  arose  fit* 
tlie  difficulty  of  the  cestui  que  trust  duly  informing  himsrf 
what  is  most  or  least  for  his  advantage,  he  had  consider^ 
doubt  whether  the  majority  could  in  that  article  bind  tbe 
minoritv. 

It  seems  doubtful,  therefore,  whether  the  purchase  cm 
be  supported  unless  all  the  creditors  consent,  although  cod- 
wnience,  and  the  general  rule  of  transactions  by  a  body  i 

(rf.)   Ex  parte  James,  8  Ves,  (c)  1  Ves.  9;  5  Ves.  Jun.682,i. 

•'"»•  352.  (  /  )  See  6  Ve».  Jan.  628. 

persons 
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»ns,  are  strongly  iu  favour  of  Lord  Haidwicke's  opi- 

With  respect  to  a  tnistcc  for  a  person  sui  juris  bc- 
ng  the  purchaser  of  the  estate. 

a  trustee  even  for  a  person  sui  Jung  purchase  in  the 
2  of  another  person,  the  sale  will  be  set  aside,  as  that 
circumstance  carries  fraud  on  the  face  of  it  {ff). 
at  it  must  not  be  understood,  that  a  tnistee  cannot  buy 

his  cestui  que  trust ;  the  rule  is,  that  he  cannot  buy 

himself  (A).  If,  tlierefore,  the  cestui  qtie  trust  clearly 
lai^es  the  trustee  from  the  tnist,  and  considers  him  as 
idifferent  person,  there  is  no  rule  which  says,  that  he 

not  purchase  of  him,  although  the  court  will  look  with 
ry  jealous  eye  on  a  transaction  of  that  nature  (i) :  and  to 
iipported,  it  must  clearly  appear,  that  the  purchaser,  at 
time  of  the  purchase,  had  shaken  ofF  his  confidential 
acter,  by  the  consent  of  the  cestui  que  trust  freely 
D,  after  fiiU  information,  and  bargained  for  the  right  to 
ihase  (Ar). 

0  an  attorney  is  not  incapable  of  contracting  with  liis 
it,  but  the  relation  must  be  in  some  way  dissolved,  or,  if 

the  parties  must  be  put  so  much  at  arm's  length,  that 
'  agree  to  take  the  character  of  purchaser  and  vendor ; 

you  must  examine  whether  all  the  duties  of  those  aha- 
nrs  have  been  performed.  If  an  attorney  deal  with  his 
it,  he  should  require  him  to  get  another  attorney  to  atl- 
with  him  as  to  the  value,  or,  if  he  will  not,  then  out 
hat  state  of  circumstances,  this  clear  duty  results  from 
rule  of  equity,  and  throws  upon  him  the  whole  onus  of 

)  Lord  HarJwicliC  ?.  Vernon,  Cro^fo  v.   Ballard,   3   Bro.  C.  C. 

i.Jao.411;  14Ves.Juii.504;  117;  1  Ves.  Jun.  215. 

iee2  Bro.  C.  C.  410,  n.  (i)  See  6  Veg.  Jun.  627. 

)  10  Ves.  Jun.  246  ;  and  ?ce  (A)  See  8  Ves.  Jun.  353. 
ffe  T.  Murray,  2   Atk.  58; 

2  r.  a  the 
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the  CISC ;  Uiat  if  he  will  mix  A^ith  the  character  of  attotiiief 
that  of  vendor,  he  shall,  if  the  propriety  of  the  contract 
comes  in  question,  manifest,  that  he  had  given  his  client  ill 
that  reasonable  advice  against  himself  that  he  would  hgn 
given  him  against  a  third  person  (/).  So  if  an  attoniejf'k 
employed  as  agent  in  the  management  of  a  landed  estate,  he 
cannot  deal  with  his  prindpal  for  thatestate  without  honeitljr 
communicating  to  the  principal  aU  the  knowledge  respectog 
its  value  which  he  had  acquired  as  his  agent,  and  unles  k 
do  this,  the  contract,  if  questioned,  cannot  be  supported  (m), 

And  the  same  circumstances  that  will  authoriae  a  tnitoe 
to  contract  for  himself,  will  enable  him  to  purchase  si  tbe 
agent  of  another  (n). 

3.  VVlth  respect  to  a  trustee  for  a  person  not  mjuru 
buying  the  estate  himself. 

The  only  mode  by  which  this  can  be  effected,  so  ii  to 
protect  the  purchaser,  is,  if  he  sees  that  it  is  absolute  m- 
cessary  the  estate  should  be  sold,  and  he  is  ready  to  gh? 
more  than  any  one  else,  that  a  bill  should  be  filed,  lodbe 
should  apply  to  the  court  by  motion  to  let  him  be  the  pir- 
chaser.  This  is  the  only  way  he  can  protect  himself;  tfd 
Lord  Alvanley  said,  there  are  cases  in  which  the  court  vwU 
penhit  it ;  as  if  only  500/.  was  offered,  and  the  trustee  irili 
give  1000/.  (o). 


III.  It  remains  to  consider  what  remedy  the  cerfiM  fif 
tru^t  has,  where  his  trustee  has  purchased  the  trust  eitit^ 
iu  a  manner  not  authorised  by  the  rules  of  the  court  I' 

(/)  GiLson  T.  JeycH,  6  Ves.  Jun.  289,  per  Lord  Eldoo,  C 
266 ;  see  p.  277,  278,  per  Lord  («)  Se«  9  Vei.  Jon.  941. 

lAdon  C;  Wood t.  Downed,  18  Ves.  (o)  Campbell  t.   Wilkir,  ^ 

Juo.  120;  Montesqoieu  T.  Sandys,  Vei,  Jan.  678;  13  Vcs.J^ 

ib.  302.  601 :  lee  1  BaU   and  W^^ 

( m)  Cane  ?.  Urd  AlU  n,  2  Cow.        4 1  e. 

fltff 
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ly  be  premised,  that  this  remedy  goes  precisely  to  the  same 
rwrns  as  were  entitled  to  the  estate  before  the  sale.  There* 
ie^  a  man  having  a  legal  or  equitable  mortgage  on  the 
tate,  whjleh  was  not  isatisfied  by  the  money  produced  by 
e  sale,  may  pursue  tl^e  remedy  afforded  by  equity  ^inst 
e  trustee.  And  the  ^circumstance  of  the  mortgagee  having 
en  present  at  the  sale  where  he  bid  for  the  estate  is  no  ob- 
5ti<m  to  his  claim  against  the  owner  of  the  estate,  where  he 
le  owner)  has  himself  set  aside  the  sale  and  derived  any 
hrsntage  from  it  (p). 

If  the  trustee  has  not  sold  the  estate,  the  cestui  qtie  trust 
ly  insist  on  the  purchase  being  avoided,  and  may  reclaim 
B  estate  (q)i  for  it  need  not  be  shewn  that  the  trustee  has 
ide  aa  advantage  (r). 

If  tiie  cestui  que  trust  require  a  reconveyance  of  the  estate, 
»must  repity  to  the  |;rustee  the  original  price  of  the  estate, 
kd  d«o  afi  sums  Isjld  out  for  pcirmanent  benefit  and  im- 
wement  of  the  estate,  and  interest  thereon  from  the 
mes  they  were  actually  disbursed ;  and,  on  the  other  hand, 
t  trustee  must  pay  :and  allow  all  the  rents  received  by  him, 
id  tihe  yearly  value  of  such  parts  as  have  been  in  his  own 
option,  and  a}l  sums  received  by  the  sale  of  timber  or 
her  f}ff\A  pf  the  inheritance,  and  interest  thereon,  from  the 
DCS  pf  their  beipg  received.  T^is  was  decided  in  the 
eat  «ase  of  Yoric  Buildings  Coimpany  v.  Mackensie,  in 
e  House  of  Lords  {s) ;  and  it  af^ars  that  the  Hoi^e 
owed  him  the  value  of  impfoven^nts  of  all  kinds,  even 


p)  Ex  parte  L^e^jt  6  V^es.  Jun.  Ve».  J^n,  411 ;  Randall  ▼.  Er* 

>;  11  Ves.  Jim.  8;  ex  parte  rington,  10  Ves.  Jun.  423. 

tgan^  12  Vet.  Jun.  6.  (r)  See  8  Ves.  Jun.  348 ;   10 

t)  See  6  Ves.  Jun.  627  ;  York  Ves.  Jun.  3863  393. 

C.  ▼.  Mackenzie,  8  Bro.  P.  C.  is)  8  Bro,  V.  C.  A% 
i  J[^rd  Ha^wicke  t.  Vernon,  4 

2*^  3                                  lx> 
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in  the  instance  of  a  mansion-house  erected,  and  pUntatWo) 
of  shnibs,  &c.  (t). 

And  where  the  cestui  que  trmt  is  not  desirous  to  tiVs 
back  the  estate,  he  may  require  it  to  be  put  up  to  sa^ 
again  at  the  price  at  which  it  was  bought  by  the  tnutei^ 
and  that  if  any  one  bid  more,  the  trustee  shall  not  have  t:J 
estate;  but  if  not,  that  he  may  be  compelled  to  keep  it  (tr '^. 

If,  however,  the  cestui  que  trust  be  desirous  to  have  %:l 
estate  put  up  in  lots,  and  it  was  bought  by  the  trustee  k 
one  lot,  he  must  either  repay  the  trustee  the  purchase-moaifr 
with  such  interest  as  he  woidd  have  been  liable  to  pay  up« 
his  bargain,  he  accounting  for  the  rents  received,  or  pajii^ 
^n  occupation  r^nt  for  ^he  estate,  if  he  personally  ooeapM 
it :  or  the  cestui  que  trust  must  consent  to  have  the  estate 
put  up  in  one  lot,  on  the  terms  before-mentioned  (x\ 

The  trustee  will,  in  case  of  a  resale,  be  allowed  any  mooey 
hcmafidc  laid  out,  not  only  ip  substantis^  repairs  and  inii 
provcments,  but  also  in  such  as  have  a  tendency  to  hBI 
the  estate  to  a  better  sale ;  which  will  be  added  to  the  amowrt 
of  the  purchase-money,  and  the  estate  will  be  put  up  it  die 
aggregate  sum;  deducting,  however,  an  allowance  firifh 
that  deteriorate  the  value  of  the  estate  {y). 

Jiwi  no  allowance  will  be  made  him  for  any  loss  lie  vOf 
^iustajn  by  a  fall  in  the  funds  (;r). 

Fprmerly  where  a  purchase  by  a  tnistee  was  set  asicfetkc 
rule  was,  to  put  up  the  estate  again  to  be  sold  to  the  M 

(/)  See  6  Ves.  .Tun.  624.     1  his  (x)  Ex  parte  James,  8  Vfi.M 

fnast  have  been  decided  in  some  of  337. 

fhc  subsequent  appeals;    see   8  (y)  Ex  parte  Hoi^hes,  6Vr?. 

pro.  P.  C.  71,  note.  Jun.   617  ;   ex  parte  B<»nnft|  10 

(m)  Kx  parte  Hryiiolds,  5  Ves.  Ves.  Jun.  381. 

Jun.  707;  ex  pari e   Hughes,  ex  (2)  £jr /ar/f  James, 8  Ves. J«« 

parte  I-4icey,  and  Lister  r.  IJster,  337, 
6  Ves.  Jun.  617,  6J5,  631. 

bidder; 
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ddcr;  the  trustee  accounting  for  the  profits,  and  heing 
lowed  his  principal  money  and  interest  at  4  per  cent.  (a). 
If  ihe  trustee  has  actually  sold  the  estate,  the  cestui  que 
ust  may  compel  the  trustee  to  pay  him  what  he  may  have 
edved  above  the  original  purchase-money  {b). 
Where  a  trustee  buys  the  trust  estate  at  a  fair  price,  the 
le  is  seldom  called  in  question,  unless  he  afterwards  sell  it 
I  advantage ;  and  then  the  cestui  que  trust  is  of  course 
dy  desirous  that  the  money  gained  by  the  trustee  on  the 
isale  should  be  paid  to  him. 

Owing  to  this  circumstance,  a  purchaser  of  a  trust  estate 
om  a  trustee  who  had  previously  sold  to  himself,  is  seldom 
iiplicated  in  the  suit ;  but  it  seems  clear,  that  a  person  pur- 
lasing  with  notice  of  the  previous  transaction  would  be  liable 
>  the  same  equity  as  the  trustee  was  subject  to.  In  the 
te  case  of  Randall  v.  Erringtou  (c),  a  purchnser  from  a 
ostee  who  had  purchased  in  the  name  of  a  trustee  was 
•de  a  defendant,  and  the  prayer  of  the  bill  was,  that  if  he 
ixchased  without  notice,  the  trustee  might  accoimt  for  the 
!mey  gained  by  the  resale;  but  as  the  equity  against  the  pur- 
aaer  was  not  noticed  either  by  the  counsel  or  the  court,  it 
ist  be  presumed  that  no  notice  was  proved.  A  different 
le  would,  to  use  the  expression  of  a  great  man,  blow  up 
e  gunpowder  this  branch  of  equitable  jurisdiction.  It  is 
leed  true,  that  in  the  case  in  the  House  of  Lords,  the  pro- 
^ngs  in  the  Court  of  Sessions  were  reversed  without 
sgudice  to  the  titles  and  interests  of  the  lessees  and  others 
lo  might  have  contracted  with  the  defendant  honafide^  and 
Fore  the  dependence  of  the  process  (I), 

»  See  Whelpdale  t.  Cookson,         C.  C.  400  ;  ex  parte  Reynolds,  5 

^es.  9  ;  5  Ves.  Jun.  682,  n.  Ve«.  Jan.  707. 

[*)  Fox  V.  Mackreth,  2  Bro.  (c)  10  Ves.  Jun.  423. 


(I)  And  lee  tbe  same  rule  as  to  underleases  of  a  charity  estate,  where 
I  original  lease  it  set  aside  as  iinproTident.  Attorney-General  t.  Grif. 
1, 13  Ves.  Jun.  b6i\  Attorney.General  ?.  Backhouse,  17  Ves.  Jun.  283. 

2  L  4  But 
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But  this  may  be  satis&ctonly  accounted  for  on  tuo 
grounds ;  the  one,  that  no  notice  was  charged  on  the  lesKes, 
nor  were  the  leases  attempted  to  be  impeadied ;  the  otkr, 
that  the  relief  sought  had  been  delayed  for  many  yean,  nd 
the  point  established  by  the  House  of  Lords  was,  tp  say  the 
least,  a  new  doctrine  with  reference  to  Sootlandt  But  thii 
equity  is  now  well  established.  No  person,  th^efoie,  cm 
be  advised  to  become  the  purchaser  of  an  estate  00  ciremn- 
stanced,  unless  the  cestui  que  trust  will  join ;  nor  wouU  > 
court  of  equity,  on  any  other  terms,  enforce  a  specific  per- 
formance of  such  a  contract.  But  this  doctrine  cannot  be 
extended  to  the  mere  case  of  a  purchase  by  a  trustee  in  bis 
own  name,  from  his  cestui  que  trusty  which  may  or  may  not 
be  binding  according  to  circumstances,  unless  the  pmduuer 
liave  also  notice  that  the  sale  was  not  suph  as  coulfl  be  siq^ 
ported  in  equity. 

Before  closing  this  chapter  it  must  be  remarked,  that  if  > 
cestui  que  trust  acquiesce  for  a  long  time  in  an  improper 
piurchasc  by  his  trustee,  equity  will  not  assist  him  to  set 
aside  the  sale  (d).  In  Price  v.  Bym  (e).  Lord  Alvanky 
revised  the  aid  of  the  court,  because  the  b jll  had  been  d^ 
layed  twenty  years. 

But  laches  does  not  apply  to  a  body  of  creditors ;  ^ 
may,  therefore,  claim  the  aid  of  equity  at  a  much  note 
distant  period  after  the  sale  than  an  individual  can  (/). 

And  although  acquiescence  may  have  the  sfim?  efl^ 
as  original  agreement,  and  may  bar  such  a  remedy  as  tbisj 

(d)  See  ex  parte  James,  8  Ves.  Gregory  t.  Gregory,  Coop.  8^1« 

Jun.  337  i  liall   t.  Noycs,  3  Ves.  (/ )  Whichcote  ▼.  Lawrence,  3 

Juo.  74B,  cited  ;   and  see  1 1  Ves.  Ves.  Juiu  740  ;  and  a  case  before 

Jun.  226;  Morse  v.Hoyal,  12Ves.  the  Court  of  Exchequer^  6  Ves. 

Jun.  :iS5  :  Medlicott  v.  O'Donel,  Juii.  632,  cited  1  York  Baiidiogi 

1  Bali  andBeatty,  156.  Company  t.  Mackenzie,  8  Bro* 

>)  5  Ves.  Jun.  681,  cited  ;  and  \\  C.  by  Tomlins,  42. 

^C(»  Xorrib  ?.  Nf  ve,  3  A(k.  26  ^ 

yet 
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yet  the  question  as  p}  acquiescence  cannpf;  arise  until  it  is  pre- 
viouslyasccrtained^  thatthre  cestui  que  trust  knew  his  trustee 
had  hecome  the  purchaser ;  for,  while  the  cestui  que  truH 
oontini^ed  ignorant  of  that  fact^  there  is  no  laches  in  not 
quanylli^g  with  the  sale  upqa  that  specif  ground  (g). 

A  purchase  hy  a  trustee  frpm  his  cestui  que  trust  is  merely 
nudum  prohibitum^  and  not  malum  in  se.  It  is  one  of 
those  contracts  which  admit  of  confirmation  hy  the  injured 
partjT.  But  to  give  effect  to  a  confirmation  in  ^  case  like 
this,  the  party  confirming  must  not  he  under  thie  cpntroul 
of  the  person  whose  title  is  to  he  confirm^,  and  he  must 
^Te  a  full  knowledge  of  all  the  circumstances,  and  of  his 
power  to  set  aside  the  fonnpr  transaction  {h). 

(g)  Per  Sir  William  Grant,  10  Lef.  474 ;  Roche  y.  O'Brien,  1 

Ves,  Jnn.  427  ;  and  see  2  Ball  and  Ball  and  Beattj.ddO ;  Wood  v. 

Beatty,  129.  Downei,  18  Ves.  Jnn.120;  Dun. 

(k)  Morse  T«  Royal,  12Ves.Jun.  bar  v.  Tredennick,  2  Ball  and 

1^55;  Murray  t.  Palmer,  2  Scho.  and  Beatty,  304.   Fide  supra,  p.  2dU 
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CHAPTER   XV. 


or  JOINT    PURCHASES :    PURCRiVSES    IN    THE  NAMES  OF 

THiiiD  persons;  and  purchases  with  TRCST-' 
money:  and  of  the  performance  of  a  COVENAKT 
to  purchase  and  settle  an  estate. 


i     SECTION    I. 

Of  Joint  Purchases. 

W  HERE  two  or  more  persons  purclijisc  lands,  and  ad* 
▼ance  the  money  in  equal  proportions,  arid  take  a  conveyance 
to  them  and  their  heirs,  this  is  a  joint  tenancy,  that  iSf  a 
purchase  by  them  jointly  of  the  chance  of  survivordup* 
which  may  happen  to  the  one  of  them  as  well  as  to  the  other 
{a)  (1),  but  where  the  proportions  of  the  money  are  Bot 

equal 

(fl)  See  Mojse  t.  Gyles,  2  Vern.  Anon.  Carth.  15  ;  tod  set  3 
385 ;  York  t.  Eaton,  2  Freem.  23  ;  Atk.735;  2  Ves.258;  Retf.^Vil. 
Thicknesse  v.  Vernon,  2  Freem.  84;         Hams,  MS.  Appendix^  No.  2K 


(I)  This  distinction  has  not  been  thought  satisfactory.    A  writer  to 
whom  the  profession  is  under  great  obligatioD|  obscrveS|  that  if  tbetd- 

ftoct 
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eqiial,  and  this  appears  in  the  deed  itself,  this  makes  them 
in  the  nature  of  partners  (b) ;  and  however  the  legal 
estate  may  siinive,  yet  the  survivor  shall  he  considered  hiit 
as  a  trustee  for  the  others,  in  proportion  to  the  sums  advanced 
by  each  of  them.  So  if  two  or  more  make  a  joint  purchase, 
and  afterwards  one  of  them  lavs  out  a  considcrahle  sum  of 
money  in  repairs  or  improvements,  and  dies,  this  shall  be  a 
lien  on  the  land,  and  a  trust  for  the  representative  of  him 
who  advanced  it  (c). 

And  where  the  money  is  advanced  in  equal  proportions, 
so  that  the  purchasers  are  joint  tenants  in  equity  as  well  as 
at  law,  a  conveyance  by  the  purchasers  to  a  trustee  without 
any  consideration,  and  >vithout  any  express  intent  to  sever 
the  joint  tenancy,  will  not  have  that  effect ;  but  the  trust 
estate  will  go  to  the  survivor,  in  the  same  manner  as  the 
legal  estate  would  have  done  {d). 

In  all  cases  of  a  joint  undertaking,  or  partnership,  al- 
though the  estate  will  survive  at  law,  yet  the  survivor  vnll 
in  equity  be  a  trustee  for  the  representative  of  the  deceased 
partner. 

(b)  See  2  Veg.  258.  290,  pi.  3. 

(c)  Per  Master  of  tlie  UoIIji,  in  (d)  Rea  v.  WiUiaros,  MS.  A|). 
Cfliif  Lake  ?.Gibson^  1  Eq.  Ca.Abr.        pendix,  No.  21. 

TBRCC  of  consideration,  generally,  will  not  prerent  the  legal  right,  the 
mere  imquiiiity  of  proportion,  which  may  naturally  be  attributed  to  the 
rrlatiTe  value  of  the  lives,  cannot  have  that  efftct.  See  9  Ves.  Jun, 
597^  n,  (b).  The  dibtinction,  however,  seems  founded  on  rational 
grounds*  Where  the  parties  advance  the  money  equally,  it  may  be 
fairly  presumed,  that  they  purchased  with  a  view  to  the  benefit  of  survl. 
vorship  ;  but  where  the  money  is  advanced  in  unequal  proportions,  and 
no  express  intention  appears  to  benefit  the  one  advancing  the  smaller 
proportion,  it  is  fair  to  presume  that  no  such  intention  existed  ;  the  in. 
equality  of  proportion  can  scarcely  be  attributed  to  the  relative  value  of 
(he  lives,  because  neither  of  the  parties  can  be  supposed  not  to  know, 
(hat  the  other  may,  immediately  after  the  purchase,  compel  a  legal  par. 
titton  of  the  estate,  or  may  even  sever  the  joiot.tenancy  by  a  clandestine 

Thus, 
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Thus,  in  a  case  (c)  where  five  persons  purchased  hmds  in 
fee  of  the  commissioneiv  pf  sewers,  and,  in  order  to  impme 
and  cultivate  these  lands,  afterwards  entered  into  articles, 
whereby  they  agreed  to  be  equally  concerned  as  to  profit 
and  loss,  and  to  advance  each  of  them  such  a  sum,  to  be 
laid  out  in  the  manurance  and  improvement  of  the  Ind; 
it  was  held  by  the  Master  of  th^e  Rolls,  that  they  ivoe 
tenants  in  common,  and  not  joint  tenants,  as  to  the  IpM- 
ftcial  interest,  and  that  the  survivor  should  not  gp  awijr 
with  the  whole ;  for  then  it  might  happen  that  soiiae  migiit 
have  paid  or  laid  out  their  share  of  the  money,  and  othen, 
who  had  hud  out  nothing,  go  away  with  the  xsiiole.  ^rA 
the  decree  was  affirmed  by  Lord  Chancellor  King  (/J. 

So  where  two  persons  took  a  building  lease,  and  hid 
out  money  in  erecting  houses,  they  were  held  to  be  pirt- 
ners  with  respect  to  this  property :  and  the  survivor  mi 
decreed  to  be  ^  trustee  of  a  moiety  for  the  reprcsentativn 
pf  the  deceased  (gj. 

But  as  the  lands  will  survive  at  law,  equity,  on  the 
general  rule,  t^at  he  who  seeks  equity  shall  do  equity,  iriU 
not  relieve,  unless  tiie  perso^  seeking  rcli^  will  do  iditt 
he  equitably  ojaght  to  do. 

Thus,  in  the  firstrme^Jtio^bed  case,  the  ancestor  of  the 
f>arty  seeking  relief  had  quitted  the  copcem  for  numy 
years;  since  which  time  the  other  prop^rjietors,  to  enaUe 
them  to  cany  on  their  design,  ha^d  purcl^ased  some  otiier 
estates,  which  proved  a  losing  concern;  and  (he  plaintiff 
was  only  relieved  on  contributing  his  share  of  the  purchase? 
money  of  the  estates  so  bought,  witl)  interpst  horn  the 
time  the  money  ought  to  have  been  paid. 

(e)  Lake  V.  Gibson,  ubisup,  and  Wms.  158,  S.  C.  MS. 

see  Hayes  t.  Kingdome,  1  Vern«  (g)  Ljster  r.  DoHand,  1  Vn. 

33;  Jeifereys  t.  Small,  1  Vcrn.  Jun.  431;  see  2  Ves.  Juo,  631; 

217.  and  Elliot  r.  Brown^  9  Ves.  Jni. 

(/)  Lake  v,  Craddock,  3  P.  597,  cited* 

Lord 
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Lord  Chancellor  King  aaid,  ihat  this  was  plainly  a 
enantcy  in  common  in  equity^  though  otherwise  at  law ; 
ind  the  defendant  Craddock  having  only  a  title  in  equity, 
liat  he  must  do  equity;  and  that  this  was  equitable  in  all 
ta  branches ;  for  he  had  his  election  to  drop  all  daim,  or 
» take  it  on  the  same  foot  with  the  rest  of  the  partners ; 
ind  that  it  was  not  reasonable  that  he  should  be  let  into 
;be  aeoount  of  the  profits  or  loss  of  the  undertaking  until 
le  hid  made  his  election  (A). 

if  it  be  doubtful  whether  the  purchasers  bought  the  pro^ 
perty  to  carry  on  trade,  an  inquiry  will  be  directed  before 
ihe  master  to  ascertain  the  fiu^t  (i)  (I). 

Where  two  or  more  persons  agree  for  the  purchase  of  an 
tstate  in  mdeties  between  them,  subject  to  incumbrances^ 
nrjhidi  are  to  be  discharged  out  of  the  purchase-money,  the 
mehase  is  in  equity  considered  to  be  made  &r  their  equal 
leneAt,  and  on  a  mvtual  trust  between  tliem;  and  there- 
Kite,  although  one  of  them  may  have  abatements  made  ia 
Ipm  by  some  of  the  incumbrancers,  of  sums  due  for  interest 
V  otherwise,  in  consideration  of  services  and  fiiendship^ 
104  it  is  esqpressly  agreed  to  be  to  his  own  use^  yet  equity 
ivjya  o<|(npel  him  to  account  to  the  other  for  the  benefit  of 
these  advantages  (Ar)«  i 

So  a  new  lease  obtained  by  one  partner  shall  enure  to 
both  (/),  although  he  obtained  it  clandestinely  and  on  his 
own  account  {m). 

(A)  MS.    The  jadgm«Dt  Is  not  (0   Burroughs  v.  Elton,     II 

rtatcd  in  any  other  printed  book.  Ves.  Jun.  29. 

(f )  See  1  Ves.  Jnn.  435.  (m)  Fettherstonhengh  t.  Fen« 

{k)  Carter  t.  Ilorne,  1  Eq.  Ca.  wick,  17  Ves.  Jun.  298. 

\br.7,  pi.  13. 


(1)  Whether  the  property  as  between  the  representatires  shall  be 

leemed  real  or  personal,  see  Bell  r.  Phyn,  7  Ves.  Jun.  453;  Bateman 

.Shore,  9  Ves.  Jun.  500;  Mackintosh  ▼.  Tuwnsend,  1  Mont.  Partn« 

i^i^,  97;  Selkrig  r.  Da?ies,  2  Dow.  231. 
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If  two  persons  iHircliasc  an  estate  subject  to  a  mortga|e, 
and  the  mortgage-money  is  apportioned  between  them,  and 
each  of  them  covenants  with  the  other  to  pay  his  share  cf 
tlie  money,  and  to  indemnify  the  other  from  it,  they  do  not 
by  tliose  means  make  their  personal  estate,  as  between  their 
real  and  personal  representatives,  the  primary  fund  for  par- 
ment  of  the  mortgage-money  (n). 

It  seems  that  where  two  or  more  persons  purchase  la 
estate,  and  one,  for  instance,  pays  all  the  money,  and  the 
estate  is  conveyed  to  them  both,  the  one  who  paid  the 
money  cannot  call  upon  those  who  paid  no  part  of  it  to  re- 
pay him  their  shares  of  the  purchase-money,  or  to  conm 
their  shares  of  the  estate  to  him :  for  by  payment  of  all  the 
money,  he  gains  neither  a  lien  nor  a  mortgage,  because  there 
is  no  contract  for  cither ;  nor  can  it  be  construed  a  resulting 
trust,  as  such  a  trust  cannot  arise  at  an  after-period ;  aad 
perhaps  the  only  remedy  he  has,  is  to  file  a  bill  against  then 
for  a  contribution  (o).  Whenever,  therefore,  two  penon 
agree  to  purchase  an  estate,  it  should  be  stipulated  in  the 
agreement,  that  if  by  the  default  of  either  of  them  the  other 
shall  be  compelled  to  pay  the  whole,  or  greater  part  aS  the 
purchase-money,  the  estate  shall  be  conveyed  to  him,  aad 
he  shall  hold  the  entirety  against  the  other  and  his  hein; 
unless  he  or  they  shall,  within  a  stated  tim^  re-pay  the  aom 
advanced  on  their  account,  with  interest  in  the  mean  timei 

But  it  has  been  held,  that  if  one  of  two  joint  tenuita  of 
a  lease  renew,  at  his  own  expense,  and  the  other  party  reap 
the  ^1  benefit  of  it,  the  one  advancing  the  money  ahall 
have  a  charge  on  the  other  moiety  of  the  estate,  for  a  moiety 
of  his  advances  on  account  of  the  fines,  although  such  other 

(n)  Forrester  v.  Lord  Leigh,  cue  does  not,  howerer,  aotkoriie 

Ambl.  171.    Fide  supra,  p.  169.  the  observation,  bottlMaoftlior  cos* 

(o)  See  Wood  v.  Birch,  and  celves  it  to  follow  frooi  what  M 

Wood  r.  Norman,  Rolls^  7  and  8  from  the  Master  of  tkt  Rolls  atlk 

Mirch,  1804 ;  thetlccree  m  which  hearing. 
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Lmety  of  the  estate  be  in  strict  settlement  at  the  time  of 
le  renewal.  The  case  was  considered  to  fall  urtthin  the 
rinciple  npon  which  mortgagees  who  renew  leasehold  in- 
srests  have  been  decreed  entitled  to  charge  the  amount 
pon  the  lands  (p). 

Where  two  or  more  persons  purchase  an  estate,  and  the 
mveyance  is  taken  in  the  name  of  one  of  them,  the  trust 
lay  be  proved  by  letters  written  subsequently  to  the  pur- 
lase ;  for  the  statute  of  frauds  (q)  docs  not  require  that  a 
urt  shall  be  created  by  a  writing  (r) ;  but  that  it  shall  be 
anifistcd  and  proved  by  writing,  which  means  that  there 
lould  be  evidence  in  writing,  proving  that  there  was  such 
trust  (s). 

But  although  two  persons  enter  into  a  treaty  for  the  pur- 
Uise  of  an  estate,  and  one  of  them  desists,  and  permits  the 
her  to  go  on  with  the  intended  piurchase,  on  his  promising, 
r  parol,  to  let  him  have  the  part  of  the  estate  he  desired ; 
^  it  seems  that  this  agreement  cannot  be  enforced  on 
count  of  the  statute  of  frauds. 

In  Lamas  v.  Baily  (f),  which  was  a  case  of  this  nature, 
e  plaintiff  obtained  a  decree  at  the  Rolls,  it  being  insisted, 
at  although  it  was  an  agreement  parol,  yet  it  was  in  part 
ecuted  by  the  plaintiff's  desisting  firom  prosecuting  his 
irchase,  who  otherwise  might  have  purchased  for  himself, 
at  least  have  enhanced  the  price  the  defendant  was  to  pay, 
that  the  defendant  had  a  benefit  by  it ;  and  besides,  it  was 
laud  (t£),  and  like  the  case  where  a  man  agreed  to  pur- 
ase  as  agent  for  another,  and  would  afterwards  retain  the 
rchase  to  himself     But  upon  an  appeal  to  the  Lord 

[p)  Hamilton  t.  Denny,  1  Ball  696 ;  5  Veg.  Jdn.  308 ;  Randall  v. 

i  Beatty,  199.  Morgan,  12  Vcs.  Jun.  67. 

[q)  29  Car.  II.  c.  3,  9.  7.  (/)  2  Vern.  627  ;  and  see  RiddU 

>•)  See  D.  (1)  to  the  last  edit.  v;  Emerson,  I  Vcrn.  106. 

Silb.  on  Uses,  p.  1 1 1 .  (u)  SeeTbyioi  r.  Tbjmn,  1  Vtm. 

s)  Forster  ?.  Hale,  3  Ve«.  Jun.  296. 
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Chancellor,  the  decree  was  reversed,  as  being  k  parol  Agree' 
nient»  within  the  provision  of  the  statute  against  frauds. 

Mr.  Fottrell  (a;)  refers  to  stn  anonymous  case  in  Y iner  (jf), 
which  he  Conceives  to  be  another  report  of  the  case  of  Lama» 
V.  Baily,  where  the  Lord  Chancellor  dismissed  the  bill,  b^ 
cause  there  was  no  absolute  and  positive  agreeinent,  but 
the  words  were  ambiguous  and  uncertain,  and  the  statute 
intended  to  oust  as  well  all  such  ambiguous  agreements^  as 
to  prevent  perjuries,  &c.  and  this  agreement  would  not  biody 
unless  it  were  in  writing.  And  Mr.  Po\vell,  therefore,  coo- 
ccives  that  the  judgment  turned  on  tliere  being  no  absoluU 
or  positive  agreement,  the  words  being  ambiguous  and  UH' 
certain ;  and  not  on  the  ground  that  the  forbearing  by  agree- 
ment to  do  an  act  might  not  be  a  part  performance,  ud 
raise  as  strong  an  equity  to  have  the  benefit  stipulated  is 
return,  as  an  act  done. 

In  the  later  case  of  Atkins  y.Ilowe(2;),  some  pcnons 
desirous  of  obtaining  a  lease  of  three  houses,  agreed  thit 
one  of  them  should  bid  for  all  the  houses,  but  that  the  lene 
should  be  for  their  joint'benefit  Accordingly  he  bid,  sad 
a  lease  was  made  to  him ;  and  to  a  bill  filed  by  the  otfan 
to  have  the  benefit  of  the  lease,  and  that  the  purdmer 
might  be  decreed  a  trustee,  he  pleaded  the  statute  of  fiauds 
in  bar  both  to  the  discovery  and  relief.  But  the  Loid 
Chancellor  seemed  of  opinion,  that  the  agreement,  although 
by  parol,  was  not  within  the  statute^  and  ordered  the  pks 
to  stand  for  an  answer,  with  liberty  to  except,  and  the 
benefit  of  the  plea  to  be  saved  to  the  hearing.  Thus  the 
case  is  reported  in  Moseley.  It  appears  from  the  cases  in 
the  House  of  Lords  (a),  that  the  defendant  by  his  answer 

(x)  1  Powell  on  Contracts,  310.  (s)  Mote.  39  ;  and  ice  Crop  T. 

(y)  5  Vin«  Abr.  521,  pi.  32.  Norton,  stated  iufra. 
Note,  the  case  of  Lamas  ?.  Bail/,  (a)  Coses^  Z>oiii.  Proc*  1730i 

is  stated  io  the  same  page. 
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ucd  the  agreement,  and  the  cause  being  at  issue,  several 
Guesses  were  examined  on  both  sides.  There  was  a  con- 
riety  of  evidence,  but  the  pkintiff  proved  the  agreement 
one  positive  witness,  corroborated  by  circumstances.  But 
i  Chancellor  dismissed  the  bill,  without  costs,  and  his 
2ree  was  affirmed  by  the  House  of  Lords. 
Upon  die  whole,  therefore,  the  better  opinion  perhaps  is. 
It  an  agreement  of  this  nature  cannot  be  enforced,  although 
thinly  it  does  not  appear  that  the  precise  point  has  ever 
m  decided,  upon  an  absolute  agreement  clearly  and  unde- 
iUy  proved. 

From  the  c^se  of  Smith,  treasurer  of  the  West-India 
ock  Company  v.  the  Mayor  and  Corporation  of  London 
I,  it  should  seem,  that  where  two  persons  agre^  to  purchase 
e^te,  and  one  of  them,  by  agreement  between  them, 
npletes  the  purchase,  and  pays  the  money,  the  other  must 
ree  to  accept  the  title,  and  pay  his  share  of  the  purchase* 
mey,  before  he  can  call  for  an  inspection  of  the  title-deeds. 
Older  to  Investigate  the  title ;  unless  the  one  who  pm*- 
ased  can  be  charged  with  such  gross  negligence,  or  wilfid 
fiuilt,  as  will  strip  an  agent,  as  such,  of  the  protection 
ddb  that  character  gives  him  in  all  transactions  in  which 
dnly  acts  according  to  his  agency :  and  in  case  any  such 
Das  negligence  or  wilful  de&ult  can  be  proved,  the  injiured 
rty  will  have  a  remedy  in  equity,  although  he  may  have 
id  his  share  of  the  purchase-money. 

(b)  Ch.  Dec.  16,  180],  and  many  preTious  days^  MS. 
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SECTION  ir» 

Of  Furchdses  in  the  Name  of  Tldrd  Persom. 

t.  If  a  man  purcIuMse  an  estate,  and  do  not  take  ihe(»K 
veyance  in  hia  own  name  only,  the  clear  regok  of  iD  tk 
^casest  ¥iiithout  a  nngle  exception,  is,  tkat  the  trust  of  &e 
le^  estate,  whether  freehold,  copyhold,  or  leasehold;  lis- 
ther  taken  in  the  name  of  the  purchaser  and  others  yaoAjf 
or  in-  the  namm  of  othera  without  that  of  the  pmcbaMtf 
whether  in  on^  name  or  several ;  whether  jointly  or  succesMf 
results  to  the  man  who  advances. the  purchase-mone/lej^ 
unless  such  a  resulting  trust  would  hreak  in  upon  thepoficy 
of  an  act  of  parliament  {dj.  And  although  the  perm  b 
whose  name  the  conveyance  is  taken,  executes  no  iieiuif 
tion  of  trust,  yet  a  trust  wiH  result  for  the  person  iidiopBl 
the  money  by  operation  of  law ;  this  species  of  trust  U^ 
expressly  excepted  out  of  the  statute  of  firauds  {e)l 

But,  unless  the  trust  arise  en  the  &oe  of  the  deed  ifidC 
the  proofs  must  be  very  dear  (/) ;  and  however  dear  Acf 


(c)  Per  Lord  C,  B.  Ejre,  id 
Dyer  t.  Dyer,  stated  infra. 

(d)  See  ex  parte  HougLton^  17 
Ves.Jun,25i  ;aodseeRe(ittigton 
▼.  Redington,  aRidg.  P.C.  106. 

(e)  29  Car.  II.  c.  3,  s.  8  ;  see 
Hungate  ▼•  Hiiogate»  Toth.  184  r 
fiascoigne  t.  Thwing,  1  Vern.366; 
Howe  T.  Howe^  1  Vera.  415  ; 
Anoa.2Ventr.d61,iio.d;0*Hara 
V.  0'N4fil,21  Vin.  Abr.497,  n.;^ 
Bro,  P.C.  39 ;  Felly  t.  Maddio,  21 
Vin.  Abr.  498,  pi.  15 ;  Sir  Darcy 
Lever  ?.  Andrews^  7  Bro.  P.C.  by 
ToMlina^  288  >  Anliroae  v.  Am« 
brose,  1  P.  Wny,  321 1  ex  parte 


VerooiH  2  P.  Wins.  549;  Silb 
T.Baker,  1  Alk.S85;  Uttfi^ 
SpiUety  2  Atk.  148;  Witloiii 
Withers,  Ambl.  151 ;  UdeT.  Uir» 
r  Wils.  21 ;  Smith  t.  Lord  CmU 
ford,  2  Ves.  Jun.  713 ;  RUer  f. 
Kidder,  10  Yes.  Jan.  360. 

(/)  Gascoigne  t^  Tbwiog^  I 
Vem«  366  ;  Newton  r.  PrtflMi 
Prec.  Cha.  103;  Wfllis  r.Wiibi 
2  Atk.  71 ;  and  see  1  Atk.  60; 
Ambl.  4 14 ;  Acherley  r.  AcbeiHTi 
4  Bro.  P.  C.  67 ;  and  Smitk  ft 
Wilkinson,  3  Yes.  3m.  705,(M; 
and  1  Dick.  328  ;  and  see  Leick 
T.  Lencb,  10  Vea*  Jiuit  511. 
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Y  he,  it  seems  doubtful  whether  parol  evidence  is  admissi- 
against  the  answer  of  the  trustee  denying  the  trust  {g). 
d  in  cases  of  this  nature  the  claimant,  in  opposition  to 
legal  titk,  should  not  delay  asserting  his  right,  as  a  stale 
m  would  meet  with  little  attention  (h). 
t  has  been  said  (i),  that  if  the  consideration-money  is 
Tested  in  the  deed  to  be  paid  by  the  person  in  whose 
le  the  conveyance  is  taken,  and  nothing  appears  in  such 
snveyance  to  create  a  presumption  that  the  purchase- 
ley  belonged  to  another,  then  parol  proof  cannot  be  ad- 
bed,  ctfler  the  death  of'  the  nominal  purchaser ^  to  prove 
aulthig  trust ;  for  that  would  be  contrary  to  the  statute 
rauds  and  perjuries. 

Ilia  proposition  has  been  adopted  by  another  writer  (Ar), 
» aays,  that  it  should  seem^  that  even  the  eonfessicm  of 

*         •  •  • 

tniat  by  the  nominal  purchaser^  to  countervail  a  deda* 
m  in  writing,  and  create  a  trust  for  the  party,  advancing 
money,  cannot  be  established  by  a  third  person,  but  must 
nade  under  a  judicial  examination  upon  oath  or  by  the 
fly's  own  answer  in  equity.  This,  he  adds,  seeijos  un- 
itood  both  in  the  case  of  Ambrose  v.  Ambrose,  and  Ryall 
l^pdl ;  and  appears  to  flow  from  the  proposition  before 
ed ;  for,  during  the  life  of  the  nominal  purchaser,  no 
i  can  be  received  of  his  parol  confession,  as  not  being 
beat  existing  evidence ;  and  after  his  death,  it  is  mere 
A  evidence  contradicting  the  deed,  and  not  of  strength 
liae  a  resulting  trust 

>SkettT.WliitiBore^2Freein.  (0  See  Mr«  Sanders's  note  to 

;  Newton  t.  Preston,  Pnc.  Lloyd  t.  Spillet,  2  Atk«  150 ;  and 

103  ;  see  Cottiogton  v.  t\eU  tee  his  Essay  on  Uses,  1 .  123  ; 

2  Atlu  155;   Bartlett  r.  and  si^  the  3d  edit,  of  that  work^ 

tnifll,  4  East,  577 ,  n.  (b).  p.  259,  260. 
\  Delane  t.  Delane,  7  Bro,  P.  {k)  Rob.  on  Stat*  of  Friods^ 

r  TomUns,  279*  99. 
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In  tlie  first  edition  of  this  work  the  author  gubmitted  ii 

as  his  opinion,  that  the  propositiop,  that  parol  pro^cooU 

not  be  admitted  after  the  death  of  the  nominal  purdiiser^ 

was  not  warranted  by  the  authorities  teferriod  to  m  vappsi 

of  it  (/),  and  that  the  statute  is  not  more  broken  in  upoo 

by  admitting  parol  proof  alter  the  death  of  the  nomiiiil 

purchaser,  than  it  is  by  allowing  such  procrf*  in  his^Kfe-time^ 

And  this  opinion  seems  to  be  confirmed  by  the  late  cateof 

Lench  v.  Lench(m).    The  question  there  was,  whediffi 

purchase  by  the  late  husband  of  the  plamtiflT  of  an  estate  im 

made  with  some  trust  money  of  hersy  of  which  he  hadob> 

tained  possessicm.    Parol  evidence  was  admitted  of  coBm^ 

sations  with  the  husband,  in  order  to  prove  the  fi^t   Tk 

late  Master  of  the  Rolls,  after  premising  that  there  was  not 

only  no  covenant  by  the  husband  to  purchase  hmdi  bnt  no 

stipulation  in  the  settlement  that  land  should  be  pudHnd^ 

but  merely  a  proviso,  that  the  trustees,  with  the  wife's  ood* 

sent  alone,  might  invest  the  money  in  land,  saidy  Aat  a 

to  the  ground  that  the  purchase  was  made  viith  the  tmt- 

money,  all  depended  upon  the  proof  of  the  tact,  fir  tdkrf- 

ever  doubts  might  have  been  formerly  entertained  m  Atf 

subject,  it  is  now  settled,  that  money  may  in  this  mama 

be  followed  into  tfie  land  in  which  it  is  invested;  and  a 

claim  of  this  sort  may  be  supported  by  parol  evidenei^ 

His  Honor  then  examined  the  weight  of  the  tesdmoay, 

which  he  held  to  be  too  contradictory  and  uncertain  to  be 

depended  upon.    So  in  Sir  John  Peachy'a  case.(ii),  Sir 

Thomas  Clark,  ^faster  of  the  Rolls,   laid  it  down,  tfait 

frauds  were  out  of  the  statute  of  firauds,  for  that  the  jndges 

(/;  Kirk  t.  Webb,  Prec  Cha.  2  Atk.  74. 

8  \ ;  WaUer  deChirtoa's  case,  cited  (MjSee  Lench  T.Lench,  10  V«. 

ibid;  Newton  t.  Preiton.  Prec  Jun.511.     TlMpoia^laaloiiii 

Cba.  133 ;  Gaicoigne  t.  Thwiag,  was  lately  dedded  tlw  cum  vif 


1  Vern.  366 ;    Hooper  t.  fijlet ,        in  Ireland. 

2  Vern,  480  ;    Crop  v,  Norton,  (a)  Rolls,  E.  T.  1759,  MS. 
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liad  resolved  it  was  absurd  that  a  statute  which  was  madl3  to 
prevent  frauds  should  be  made  a  handle  to  support  them. 
And  therefore,  if  A  sold  an  estate  to  C,  and  tite  considera- 
tion was  expressed  to  he  paid  by  Jff,  and  the  conveyance 
made  to  B»  the  court  would  allow  parol  evidence  to  prove 
the  money  paid  by  C. 

Where  the  evidence  is  merely  parol,  although  it  is  clearly 
admissible,  yet  it  will  be  received  with  great  caution.  £vi* 
dence  of  naked  declarations  made  by  the  purchaser  himself 
!^  as  Sir  Wm.  Grant  observes,  in  aU  cases,  nuist  unsatisfac- 
tory efvidence,  on  account  of  the  fadJity  with  which  it  may 
be  Rubricated,  and  the  impossibility  of  contradicting  it.  Be- 
rides,  the  (lightest  fHistake  or  failure  of  re^Uesction,  may 
jWtally  alter  the  effect  of  the  declaration^ 
^  -So  Lord  Hardwicke  laid  it  down,  that  parol  evidence 
ifinS^t  be  admitted  to  show  the  trust,  from  the  mean  cir- 
mniflttinees  of  the  pretended  owner  of  the  real  estate  or  in* 
heritance,  which  makes  it  impossible  for  him  to  bp  the  pur*- 
Aaser  {d). 

-•  Ah  express  trust,  although  by  parol  onjy,  will  prevent 
Ae  lesiflting  trust  {p)\  because  resulting  trusts  are  left  by 
ih«  statute  of  fiwids  and  perjuries  as  thoy  were  befiare;  and^ 
previously  to  the  act,  a  bare  declaration  by  parol  would  pre* 
vent  any  resulting  trust.  Besides,  an  equitable  pxoaumption 
taay%e  rebutted  by  parol  evidence  i^gr) ;  for,  as  Lord  Manfr- 
fldid  has  observed,  an  equitable  presumption  is  only  a  kind 
of  arJfUrary  implication  raised,  to  stand  until  some  rcasmi-^ 
qble  proqf  brought  tp  the  contrary. 

Therefpre  parol  evidence  will  be  iwimitted  to  prove  the 

(9)  Willis  f.  Willis,  2Atk.  71 ;  t.  the  Earl  of  Anglwa,  GUb.  Eq. 

Ii^d  tee  Ryali  t,  Ryall,  1  Atk.  59;  Rep.  16 ;  Roe  ▼.  Popham,  Doogl, 

Ambl.  413  ;  and  Lepph  t  I^eQchi  2$. 

JO  Vet.  Jon.  51 1,  (q)  Langfielde  t.  Hodgri,  LofTt, 

0»  Udj  Bellasis  v»  Cojnpton,  230;   Rider  t.  Kidder.  10  Vef, 

JVefn.  294;    see  Lord  Altham  Jun.360, 

»  M  3  purchaser'^ 
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purchaser's  inteniiony  that  the  person  to  whom  the  oonvey* 
ance  was  made  should  take  beneficially ;  and  if  satisfiutoy^ 
he  will  be  entitled  to  the  estate  (r) ;  but  the  proof  reiti 
upon  him  to  shew,  that  the  num  from  whom  the  oonnden- 
tion  moved,  did  not  mean  to  purchase  in  trust  for  himsei^ 
but  intended  a  gift  to  the  stranger  (s). 

Where  a  man  merely  employs  another  person  by  ptml 
as  an  agent  to  buy  an  estate,  who  buys  it  accordingly,  aad 
no  part  of  the  purchase-money  is  paid  by  the  prindpal^ 
and  there  is  no  written  agreement,  he  cannot  compel  th& 
agent  to  convey  the  estate  to  him,  as  that  would  be  dueetfy 
in  the  teeth  of  the  statute  of  frauds  {£). 

And  although  the  agent  be  afterwards  convicted  of  per* 
jury  in  denying  the  trust,  yet  that  will  not  enable  the  court 
to  decree  a  performance  in  specie  {u) ;  and,  thawfive^  u 
the  principal  cannot  avail  himself  in  any  dvil  ptooeedini^rf 
the  conviction  of  the  agent»  he  is  a  competent  witoM  to 
prove  the  perjury  (*r). 

In  Crop  V.  Norton  (y).  Lord  Hardwicke  appeara  to  hm 
been  of  opinion,  that  this  doctrine  of  resulting  trust  only  ^ 
tended  to  cases  where  the  whole  consideration  is  paid  by  m 
person,  and  the  conveyance  taken  in  the  name  of  theodiflr. 
He  said,  **  this  is  where  the  whole  consideration  moves  fiw 

m 

such  person ;  but  I  never  knew  it  where  the  considenUkn 
moved  from  several  persons ;  for  this  would  introduce  dl  ^ 
mischief  which  the  statute  of  frauds  was  intended  to  pn- 


(r)  Taylor  t.  Alston,  cited  in 
Dyer  t.  Dyer,Watk.  Copy h.  216, 
S.  C.  MS. ;  Goodright  v.  Hodges, 
ib9d,227;  Lofft,  230;  2  East,  534, 
n. ;  Maddison  v.  Andrews.  iVes. 
57. 

(*)See3Ridg.  P.C178. 

(/)  Bartlett  t.  Pickeragill,4  Bur. 
2255;  4  East,  577.  nb.  See  Rasfel 


T.  Ijutchinson,  1  Dick,  44. 

(u)  Bartlett  T.  Pickersgin,  »K 
sup. 

(x)  The  King  t.  Boston,  4East, 
572.  See  Fell  v.  ChanberlaiDi  1 
Dick.  484,  supra^  p.  97  ;  aodnt 
the  King  v.  Dalby,  Peikt's  CmM, 
and  the  casi'S  cited  io  the  ooCtt 

(tf)  9  Mod;  233« 

•  fent 
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'ent.  Suppose  several  persmis  agree  to  purchase  an  estate  in 
he  name  of  on^  and  the  purchase-money  appears  to  be 
laid  by  him  only,  I.  do  not  know  any  case  ifhere  sudi  per* 
0D8  shall  come  into  this  court,  and  say,  they  paid  the  pur« 
liase-money ;  but  it  is  expected  there  should  be  a  dedaniF 
ioii<»f  trust." 

bi  the  case  of  Wray  y.Sted,  the  point  caUed  for  sdedacD^ 
nd  the  Vice  Chancellor  following  the  true  prindpl^  decided 
a  fiiTour  6£  the  resulting  trust  What,  his  Honor  asked^ 
I  tiiere  applicable  to  an  advance  by  a  single, individual  that 
s  not  equally  applicable  to  a  Joint  advance  under  similar 
ireumstances  ?  (z) 


II*  Before  the  statute  of  uses,  if  a  father  made  a  feoff- 

•  - .     ■• 

oent  to  a  stranger  without  any  condderation,  the  law  raised 
m  use  by  implication  to  himself;  but  if  he  made  a  feofiment 
o  his  son,  no  use  arose  to  the  father  by  implication ;  be- 
ause  the  blood,  which  is  a  sufficient  consideration,  fixed  and 
etded  the  estate  in  the  son.  And  herein  the  law  of  trusts 
loth  (as  it  ought  to  do)  agree  with  the  law  of  uses  before 
he  statute  of  H.  VIII.  ("o;.  , 

Therefore,  if  a  father  purchase  in  the  name  of  a  child^ 
Ithough  illegitimate /&^  who  is  without  a  provision  (cjp 
or  in  the  joint  names  of  such  a  child  and  of  another  per- 
on  {d^  it  will  hot  be  deemed  a  resulting  trust  for  the  father 
ut  a  gi&  or  advancement  for  the  child  (ej ;  because  a  fa- 

(z)2  Ves.  and  Beam.  368,  P.  Wins.  112. 

(a)  Sm  Finch,  341.  (e)  Lady  Gorge*s  case,  3  Cro. 

(6)Beckfordf.Beckford,Loflrf,  550,  cited;  Lord  G re j  t.  Lady 

SO;    Fearne's  Pmtbuma,   327  ;  Grey,  1  Cha.  Ca.  296;  Mumma 

^ooblanque'fl  n,(l)  to  2  Trea.  £q.  ▼.  Miiinina,  2  Vera.  19  ;   Sbalea 

27,  2d  edit*  ¥  Shales,  2  Freem.  252;  1  £q.  Ca. 

(e)  Elliot  T.  Elliot^  2  Cha*  Ca.  Abr.  382,  pi.  9 ;  Adiiod.  2  Freetn. 

^i  i  and  tee  Finch,  341-  128,  pL  151 ;  Taylor?*  Taylor,  i 

(d)  Lanplogh  ?•  Lamplagb^  1  Atk-,  336. 

2  31  4  thcr 
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ther  is  under  an  obligation  of  duty  and  conscience  to  pro^ 
vide  for  his  child  in  such  case.  And  if  the  fether  die  with- 
out having  paid  all  the  purchase-money,  his  personal  estate 
must  pay  it  Yor  the  benefit  of  his  child  (f). 

Where,  by  the  custom  of  a  manor,  copyholds  are  granted 
for  lives  s%u:cessive^  it  has  been  holden^  that  if  tiie  fiither 
pay  the  fine,  a  grant  to  children,  as  nominees,  shall  Bot  be 
an  advancement  for  them,  but  a  trust  for  the  father  (^,  and 
there  seems  some  ground  to  support  this  distinctioD ;  be- 
cause the  father  could  not  have  taken  the  whole  estate  m 
his  0^11  name. 

But  this  decision  has  been  overruled,  and  it  is  now  settH 
that  such  a  purchase  is,  upon  the  general  rule,  an  adTaQ€^ 
ment  for  the  children,  and  not  a  trust  for  the  &ther  (h\ 
where  th^  grant  is  immediate  to  the  children,  or  even  to  the 
father  for  their  lives,  if  they  can,  according  to  the  custom 
of  the  manor,  take  at  law  under  such  a  grant  (i) :  nor  is  it 
jnaterial  that  the  purchase  is  of  a  reversion  expectant  upon 
the  d^th  of  a  stranger  (J). 

A  purchase  by  a  Papist  incapable  of  purchasing,  in  the 
name  of  a  Protestant  son,  is  a  stronger  case  for  an  advance- 
ment than  a  purchase  by  a  Protestant  parent;  because 
otherwise  a  constructive  trust  prol)ibited  by  statute  vould 
be  raised  (h).  •         -    . 

It  has  already  been  observed,  that  to  make  it  an  ad- 
vancement, the  child  must  be  unadvancerf ;  but  an  adrance- 


{f)  Redington  v*  Redington,  3 
Jlidgway'sP.  C.  106  ;  see  Reding- 
ton V.  Redington,  C)th  July,  1805, 
printed  case  House  of  p>rds. 

{g)  Dickenson  v.Shaw,  cited  in 
Djrer  r  Dyer,  Watk.  Copyh-Sl^; 
5-  C.  MS. 

(A)  Dyerv.  Dyer,  ulnsup- ;  and 
(ee  Swift  t.  Da.?isj  East,  ^54,n« 


(f )  Sec  I^ight  T,  Bawden,  3  EA.^ 
260;  SmartleT.  Penhallow,  LorJ 
Rayin.  994- 

( ;•)  Finch  T,  Finch,  15  Ves.  J»«- 
43. 

(i)  Redington  t-  Rediogtoo»  3 
R:dg.  P.  C.  106;  see  ex  pv^^ 
Hoaghtooi  17  Ves.  Jon,  251* 
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ment  in  part  is  not  material  (I) ;  and  a  child  having  only  a 
reversion  expectant  upon  a  life  estate,  will  be  considered  as 
unadvancedf^//}^.;  and  even  if  the  child  be  advanced^  yet  if 
the  father  consider  him  unadvanccd,  that  ^vill  be  suffi- 
cient (n). 

li  the  child  is  already  provided  for,  and  the  &ther  did 
not  consider  him  unadvanced  (o),  or  if  the  £ither  considered 
the  child,  from  the  first,  as  a  trustee  for  him,  he  wiH  be 
held  to  be  so  (jp)  ;  but  the  proof  of  this  Mes  on  the  side  of 
the  person  wi^ng  to  defeat  the  child's  claim ;  and  it  seems, 
that  although  parol  evidence  of  verbal  dedaration  is  admis- 
Mble  in  support  of  th^  deed,  it  is  inadmissible  to  create  a 
trust  against  it  (q). 

In  Swift  V.  Davis  ( ^),  where  a  father  was  the  sole  pur^ 
Phaser  of  an  estate  for  thre^  lives,  who  would  take  success 
giWf  and  put  in  the  lives  of  himself  and  his  two  sons ;  and 
at  the  same  cojurt  obtained  a  licence  from  the  Lord  to  him- 
self and  his  mother  (who  had  I^er  .widowhood  right  in  the 
copyhold)  to  lease  for  70  y^iai^s;  Lfpxd  Kenyon  laid  it  down, 
that,  in  such  a  case,  if  the  ^ther  afterwards  grant  a  lease 
hf  way  of  mortgage  pu^rsuant  to  such  licence  to  lease,  and 
there  be  a  custom  in  the  manor  of  the  first  taker  to  dispose 
4of  the  estate  as  against  the  other  lives,  such  Qustom  ,may 
so  far  operate  as  to  divest  the  legal  estate  of  the  lives  in  re- 
version, and  give  it  to  the  lessee.  Or,  if  there  were  any 
4oubt  of  that,  or  if  tlie  licence  of  the  lord  might  be  cour 

(/)  See  Finch,  32&  354^  d. 

(m)  Lamplugh  t.' Lamplagl^^  I  (q)  Shales  t.  Shales,  2  Freem. 

P.  Wms.  HI,  252;  Lamplugh  T.  Lamplugh,   1 

(«) RedingtoQ  t. RedingtoD,  ubi  P. Wms.  Ill;  Taylor  t.  Taylor.l 

sup.  Atk.  386  ;  Redington  t.  Rediiig- 

(o)  Elliott  V.  filliot,  2  Cha.  Ca.  (on,  3  Ridg.  \\  C.  106;    Finch 

231.  V.  Finch,  15  Ves.  Jun.  4?. 

(p)   Woodman  t.  Morrell,    2  (r)  8' East,  354,  n. 

pr^em.  32; Swift  V.  Da^is^SEast, 

struct^ 
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strued  to  extend  only  to  the  fir^t  taker  oi  the  new  copf 
Jointly  with  his  mother^  and  the  first  taker  alone  executed 
such  licence  afl;^  her  death,  yet  a  court  of  equity  (even  if  the 
surviving  li&  (the  son)  succeeded  at  law  on  his  strict  l^al 
title)  would  make  the  son,  the  surviving  life,  convey  to  his 
father's  lessee,  and  pay  all  the  costs  in  law  and  equity. . 

Possession  by  the  father,  during  the  iu£uicy  of  his 
child  (^),  will  not  he  deemed  subversive  of  the  child's 
tlaim;  for  it  cannot  be  supposed  the  parent  would  have 
named  a  youth  as  a  trustee ;  and  therefore  his  taking  the 
profits  must  be  intended  to  have  been  dcme  by  him  as  guar- 
dian to  the  son.  In  an  early  case  {t),  indeed,  the  tenda 
years  of  the  child  was  considered  as  evidence  that  the  fiither 
did  not  purchase  for  his  benefit,  because  he  was  too  yooig 
to  need  an  advancement 

A  distinction  has  been  drawn  where  the  parent  has  takei 
the  profits  after  the  child^s  coming  of  age,  and  when  <tf  dis* 
crction  to  claim  his  right  {u  ) ;  in  which  case,  it  is  said,  the 
child  shall  be  a  trustee  for  the  fiither.  But  this  cannot  be 
depended  on.  It  seldom  happens  that  the  &ther  gives  the 
son  possession  during  his  life ;  and  yet,  as  the  court  obserfed 
in  the  case  of  Lord  Grey  v.  Lady  Grey  (u;),  in  all  casei 
whatsoever,  where  a  trust  shall  be  between  the  hiheat  and 
son,  contrary  to  the  consideration  and  operation  of  law,  the 
same  ought  to  appear  upon  very  plain  and  coherent  iDd 
binding  evidence ;  and  not  by  any  argument  or  inferenoe 
from  the  father's  continuing  in  possession,  and  receiving  the 

(f)  Sec  Fiacb,  340, 341 ;  Lam*  (f)  Sir  George  Binion  t.  Stose, 

plugh  T.  Lainplugh,    1  P.  Wid8«  Nels.Cha.  Rep.  68;  2FreeiD.169; 

112;  Mamma  v.  Mumma,  2  Vera.  see  King  t«  Penison,  1  Ves.ind 

19 1  RediDgton  t.  Redington,  3  Bea.  260. 

Ridg.  P.  C  106.    Note,  the  case  (u)  Llojd  t.  Read,  1  P.  Won. 

of  the  Attornej.general   ¥•  Bagg,  608  ;  and  see  Gilb.  Lex  Pretoiii| 

Hard.  135|  tamed  00  fraud*  271, 

(9)  Finch,  34a 

profit^ 
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profits,  which  sometimes  the  son  may  not  in  good  maimer 
Hmtnulict,  espetisiJly  where  he  is  advanced  but  in  part 

Sa  the  circumstance  of  the  parent  laying  out  money  in 
repairs  and  improFcments,  will  not  make  the  diild  a  tnis* 
tee  (a  J. 

A  declaration  of  trust  by  the  father,  subsequently  to 
the  conveyance,  win  not  divest  the  ^ft.to  the  child  (y) ;  and 
;here<ore  a  devise  by  him  of  the  estate  will  be  inopera- 
ave  {z). 

It  is,  however,  quite  clear,  that  according  to  the  general 
-ule  of  equity,  if  the  father  devise  to  another  the  estate 
}onght  in  the  name  of  the  child,  and  make  other  provision 
'tut  the  child  by  his  will,  he  would  at  this  day  be  put  to  his 
dectidn ;  although  in  the  early  case  of  Shales  v.  Shales  (a), 
ihere  these  circumstances  occurred^  the  child  was  not  put 
to  his  election. 

If  the  conveyance  of  the  ffse  to  a  son  is  proved  to-be  (or 
i  particular  purpose,  as  to  sever  a  joint-tenantcy,  the  child 
vill  be  a  trustee  for  the  father  {bj. 

A  purchase  by  a  father,  in  the  joint  names  ot  himself 
md  son,  will  be  ooni^idered  as  an  advancement  for  the  child, 
f  he  is  unprovided  for ;  and  consequently  equity  will  not 
Mist  to  defeat  his  legal  claim  (cj. 

But  a  purchase  in  the  names  of  father  and  son,  as  joint- 
enants,  has  not  been  conddered  so  strong  a  case  for  an  ad- 
wicement  as  it  formerly  was ;  it  is  said,  that  it  does  not 

Cx)  Shales  t.  Shales,  2  Freem.  Copjh.  216.S.C.  MS. 

152}  Mamma  t.  Mamma^  2  Verm  (a)  2  Freem*.  252. 

9*  (i)  Baylis  t.  Newton,  2  Vera. 

(jf)    Woodman    t.  Morrel,    2  28;  and  see  Birch  t.  BlagraTej 

^reeou  32 ;  Elliot  v.  Elliot,  2  Cba.  AmbU  264  ;  Sir  Walter  Raleiglrs 

^a.231 ;  see  Redington  t.  Reding.  case,  Hard.  497,  cited, 

on,  3  Ridgw.  P.  C.  106.  (c)  Scroope  t«  Scroope,  1  Cha. 

(z)   M«mma    t.    Mumma,     2  Ca.  27. 
ern,  19 ;    Djer  v.  Djer,  Watk, 

answer 
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answer  the  purpose  of  an  advancement,  for  it  entitles  tlie 
father  to  the  possession  of  the  whole  till  a  dinsbn,  rad  to  a 
moiety  absolutely  even  after  a  division,  beddes  the  &ther*$ 
taking  a  chance  to  himself  of  being  a  survivor  of  tfa«^  othet 
moiety :  nay,  if  the  son  dies  during  his  minority,  the  &ther 
iivould  be  entitled  to  the  whole  by  virtae  ^the  survivorship, 
and  the  son  could  not  haye  prevented  it  by  severanoe,  he  bcr 
ing  an  in£uit  fdj.  And  aocordingly,  in  a  case  fej  wheie  a 
father  purchased  an  estate  in  the  names  of  himself  and  son, 
and  had  no  other  estate  to  which  a  judgment  creditor  oroH 
resQrt,  the  creditor  was  relieved  in  equity  against  the  sunir 
jirorship  at  law ;  the  settlement  being  considered  a3  voluntary 
wA  fraudulent  against  creditors(^.  - 

Xiut  th^i:e  does  not  appeal  to  be  much  weigl)t  in  ^ 
reasons  ^o^e  stated.  |t  la  i^^d^pt  that  a  moiety  of  some 
estates  may  be  a  much  better  provision  than  the  entire^  of 
others.  Tb?  chance  of  survivorship  which  the  Cather  fakes 
is  an  incident  to  the  tenantcy,  and  extends  equally  U  "the 
son,  who,  after  he  attains  his  majority,  ^ay  sever  the  jdntr 
teuantcy.  If  he  ^ie  during  his  minority,  it  is  ps  well 
that  the  estate  should  imrvif  e  to  the  father,  who  paid  tha 
purchase-money,  and  perliapiis  ^(^  the  conveyance  to  him^ 
self  and  sou  as  joint-tenants,  with  the  express  viewof  adr 
yancing  him  only  in  the  event  of  his  attaining  that  age  at 
Khich  the  law  considers  a  man  capable  of  mfmaging  ^ 
fortune.  During  the  son's  minority  and  the  life  of  his  far 
tlier,  upon  whom  should  he  be  dependent,  if  not  upon  hi^ 
o\vn  parent  ?  If  the  father  die  during  the  son's  minority, 
tlie  estate  will  survive  to  him ;  §p  that,  perhaps,  it  is  imposj 
sible  to  contend  with  success,  that  a  purchase  by  a  parent 
in  the  name  of  himself  and  child^  as  joint-tenants,  is  not 

(//)PerLordHardwicke,  2Atk.  (e)  Stileman  t*   AshdoifQi  r 

^80  ;    and  see  Pole  r.  Pole,  1  Ves.        Atk.  477. 

7^.  if  See  13  EHz.  c.  5* 

i;5 
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lis  strong  a  case  for  an  advancement  as  a  pUrcliase  in  the 
name  of  the  child  solely.  Fraud  is  of  course  an  exception- 
to  every  rule. 

A  purchase  in  the  name  of  a  child  solely,  or  jointly  with 
the  parent's  name,  is  not,  however,  within  the  27th  £li2.(^)^ 
And  therefore  a  subsequent  purchaser,  although  bonajidef 
will  noft  be  relieved  against  it  (hj. 

But  mich  a  purchase  is  expressly  within  the  letter  of  the; 
Slst  of  James  I.  (ij  if  the  father  be  a  trader  at  the  time ; 
and  his  being  solvent  will  not  protect  the  purchase  (A*/  But 
if  the  purchase  be  made  before  the  father  engages  in  trade, 
and  without  any  fraudulent  purpose  of  becoming  a  bank- 
rupt, it  will  be  good,  although  the  father  afterwards  com- 
mence tradesman,  and  is  made  a  bankrupt  (IJ. 

If  the  father  be  dead,  a  purchase  by  the  grandfather,  in 
the  name  of  his  grandchild,  is  subject  to  the  same  rules  as 
govern  a  purchase  by  a  father  in  the  name  of  his  child ;  for 
on  the  deatli  of  the  £Either,  the  grandchild  is  under  the  pro- 
tection of  the  grandfather  (m) ;  but  in  Lloyd  v.  Read  (n), 
j;hi8  distinction  does  not  seem  to  have  been  attended  to.  The 
case,  however,  depended  upon  its  own  pecidiar  circum- 
stances. 

So  a  purchase  by  a  husband  in  the  name  of  his  wife,  is 
also  deeijaed  an  advancement  and  provision  for  her  (o).  But 
if  a  purchase  in  the  name  of  wife  or  child  be  after  marriage 
and  voluntary,  it  may  perhaps  be  fraudulent  as  against  cre- 

(g)  C  4.  548;  Lilly  t.  Osborn,  3  P.  Wmi. 

U)  Lady  Gorge*s  case,  3  Cro.  298 ;  and  see  8  Vet.  Jun.  200, 

550,  cited.  204. 

{i)See  Walker  V.  Barrowi,  1  (m)  Ebrand  r.   Dancer,  2Cba. 

Aik.  93.  Ca.  26. 

(it)  Frjer  t.  Flood,  1  Bro.  C.C.  (n)  1  P.  Wms.  608. 

160;  Glaister  v.  Hewer,  8  Ves.  (o)  Klngdome  t.  Bridges,  Back 

Jun.  195.  y.  Andrews.  2  Vera.  67,  I20< 

(/)  Crisp  T.  Pratt,  Cro.  Car. 

ditors 
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ditors  ip),  in  like  manner  as  if  the  settkment  was  of  pnt 
perty  actually  vested  in  the  hushand,  in  eveft  wludi  case  it 
seems  that  the  husband  must  be  proved  to  hsfte  bees  iiK 
debted,  at  the  time  of  the  settlement,  to  the  extent  of  m» 
solvency,  in  order  to  affect  the  settlement  {g).  It  has,  how* 
ever,  been  strenuously  argued,  that  a  purchaM  is  not  widi^ 
in  the  operation  of  the  statute  of  18  Eliz.  y  fer,  as  1^  pnr- 
chaser  may  give  the  money  to  the  object  of  his  bounty  \o 
purchase  the  estate  for  Umsd^  he  may  by  die  sanle  reason 
direct  a  conveyance  to  be  nmde  to  him ;  and  this  seems  t» 
be  the  better  opinion,  wherts  the  ease  is  dear  of  actual 
fraud  (r). 

A  purdiase  by  a  trader  in  the  name  of  his  wif<^  seems 
subject  to  the  same  rules  as  a  purchase  by  a  trad^  &  die 
name  of  his  child  (s).  But  a  purchase  by  a  traded  of  the 
land-tax  on  his  wife's  estate,  lor  her  beneftt  (/),  or  of  an  hf 
franchisement  of  his  wifi^s  eopyhdd  estate,  or  money  hid 
out  by  him  in  building  on  her  estate  being  mere  volmitaiy 
expenditure,  cannot  be  made  a  grmmd  tS  charge  agati^ 
her  or  her  estate  by  his  erediton,  althou^  he  was  insdvesl 
at  the  time  [u). 

On  this  subject  it  rem^dns  only  te  remark,  thai  Lorf 
Chief  B«ron  Gilbert  obserres  {x)^  that  a  diffinrenee  is  tdutf 
between  a  purchase  in  the  name  of  a  son  and  of  a  daii^« 
ter;  for  though  sons  are  often  provided  £nr  by  settlemirit 
of  lands,  yet  daughters  seldom  are,  therefore  the  presnfl^ 
tion  is  not  so  strong.    Tlie  learned  author  does  net,  lieir- 

(j^)  ClirUes  Hospital  t.  Budgin,  ($)  See  Glaister  v.  Hewer,  ( 

2  Vera.  683.  Ves.  Jon.  195 ;  9  Tei.  lorn.  18;  11 

iq)  See  Lash  r.  Wilkini on,  5  Ves.  Jon.  377. 

Vea.  Jan,a84.  (/)  Bnrrough^s   caae^  17  Tcf. 

(r)  See  Fletcher  ?•  Sldley,  2  Jao,  26^,  cited. 

Verm  490;  Proctor  t,  Warreo,  («)  Campion  ▼.  Cbttoa^ \J  V«»J 

SeL  Cha.  Ca.  78 ;  and  8  Vei.  Jan.  Jud.  268« 

199^  («)  Lex  FkietoiH  S7& 
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e? er,  tefer  to  any  case  in  support  of  lus  position ;  and  in 
Lady  Gorge's  case  she  appears  to  hare  enjoyed  an  estate 
purchased  by  her  &thery  the  Earl  of  Lincohi,  in  her 
name  (y).  Indeed,  admitting  the  general  rule,  as  to  pro- 
viding  for  daughters  by  settlement  of  lands,  where  there  is 
a  9Gn ;  yet,  in  the  case  under  consideration,  the  purchase 
itself  is  strong  evidence  of  the  mtenf^  more  es^pedally  as  a 
iroman  is  an  unfit  trustee  of'  a  real  estate^  as  she  might 
matry,  and  then  a  conveyance  of  the  estate  could  not  be  ob- 
tained without  a  fine. 


SECTION    III. 
Of  Purchases  wth  Trust-Money. 

XT  II  trustee  or  executor,  purchase  estates  iirith  his  trust- 
IMney  or  assets,  and  take  the  conveyance  in  his  own  name^ 
^vithout  the  trust  appearing  on  the  &c€  of  the  deeds,  the 
estates  will  not  be  liable  to  the  trusts,  although  he  die  in- 
aolrent,  unless  the  application  of  the  purchase-money  can 
be  deady  proved.  And  the  same  principle  applies  to  a 
purchase  by  a  husband  with  trust-money  belonging  to.  his 
ynfCf  of  which  he  may  have  obtained  possession  from  the 
trustee,  whether  with  or  without  the  wife's  consent ;  or  to 
m  purchase  by  an  agent  or  steward  with  monies  remitted  to 
liidi  by  his  principal  (zj. 

ff 

(f)  Lady  Oorge'i  case^  8  Cro.  (e)  Bennet  ▼.  MtyheW)  1  Bro« 

«50,  dted/  C.  C.S33 ;  2  Bro.  C.C.  2S7,  cit«d« 

^       -^  In 
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In  the  old  cases  (a)  the  courts  of  equity  were  much  mBH 
strict  in  the  proof  they  admitted  of  the  applicaticm  of  the 
money,  than  they  now  are ;  but  it  was  always  very  dear, 
that  upon  sufficient  proof  of  the  trust-money  having  been 
laid  out  in  the  purchase  of  the  estate,  a  trust  would  result 
and  be  decreed  accordingly  (6).     Parol  evidence  is,  in  tibese 
cases,  admissible  either  in  the  life»time,  or  after  the  decesBe^ 
of  the  trustee:  but  unless  there  are  corroborating  dreum- 
8tances,as  a  writing  under  the  trustee's  hand,  stating  the  ap- 
plication of  the  money,  or  the  inability  of  the  trustee  t» 
make  the  purchase  with  other  funds  (c),  mere  parol  evidence 
of  declarations  supposed  to  be  made  by  the  purchaser,  will  be 
received  with  great  caution. 

Where  a  trustee  or  agent  is  bound  by  the  trust  to  lay  out 
the  money  in  land,  if  he  lay  it  out  accordingly,  it  will  be 
presumed  to  have  been  done  in  execution  of  the  trust  {dj. 

But  if  a  trustee  has  considered  himself  entitled  to  tbe 
trust  money  for  his  own  benefit,  no  presumption  can  be 
raised  in  opposition  to  this  fiu^,  that  he  intended  any  lands 
he  may  have  bought  with  the  trust-money  to  be  subject  to 
the  trust  (e). 

Here  we  may  introduce  a  case,  where  a  man,  on  his  mar- 
riage, contracted  to  assure  all  such  personal  estate  as  he 


(a)  Kirk  t.  Webb,  Prec  Cha. 
84 ;  Heron  v.  Heron,  Prec.  Cha« 
163  ;  Ilalcott  t  Markant,  Prec. 
Cha.  168 ;  Kendar  t.  Mil  ward, 
2  Vern.  440 ;  Prec.  Cha.  171 ;  see 
Cox  T.  Bati^man,  2  Ves.  19. 

{b)  Anon.  Sel.  Cha.  Ca.  57  $ 
Lane  ▼.  Dighton,  Ambl.  409; 
Balgney  v.  Hamilton,  cited  ibid; 
RyaU  V.  Ryall,  1  Atk,  59;  Ambl. 
413  ;  and  see  Earl  of  Plymouth 
T.  Hipkman,  2  Vern.  167. 

(c)  See  Lench  ?•  Lencb,  10. 


Ves,  Jan.  511;  Wilson  v.  Fore- 
man,  2  Dick.  593,  as  corrected  bf 
the  Master  of  the  Bolls,  10  V«* 
Jan*  519;  aod  aet  Anoo.  Sd* 
Cbo.  Cb«  57. 

(d)    See  the  cases  in  Sect.  4, 
injrih 

(c)  Perry  t.  Pheiips,  4  Vei.  Jm- 

108;     17  Ves.     Jaa.  179;  ut 

see  Cox  t.  Pazton,  17  Ves*  Ji>* 

329;   SsTBge  t.  Carroll,  1  Bili 

and  Beattyi  S65,  supra  p*  163. 
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ould,  duriBg  the  joint  lives  of  him  and  his  wife,  be  pos- 
Bsed  0^  upon  certain  trusts.     He  purchased  a  real  estate, 
r  which  he  paid  partly  out  of  his  own  monies,  and  partly 
It  of  monies  borrowed  on  his  personal  security.    It  was 
Lfflsted,  that  the  real  estate  was  bound  by  the  trusts :  but 
•Old  Eldon  determined,  that  it  belonged  to  the  heir,  but 
iiaiged  for  the  benefit  of  the  persons  claiming  under  the  trust, 
ith  the  purchase-money  paid  by  the  husband  out  of  his 
wn  fimds  and  lasting  improvements  on  the  estate;  and  also 
ith  the  money  borrowed,  which  he  in  his  Ufetime  paid  off 
at  of  his  personal  estate,  and  the  estate  was  held  the  pri- 
lary  fund  for  payment  of  the  money  borrowed.    In  this 
ise  it  will  be  seen,  that  the  application  of  the  settled  fund 
'as  clearly  traced,  for  all  the  husband's  personal  estate  was 
ound  by  the  settlement ;  and  the  only  question  was,  whe- 
iier  the  cestui  que  trmt  should  have  the  estate,  or  the  trust 
and,  laid  out  in  the  purchase  of  it  (/). 


SECTION  IV. 

^the  Performance  of  a  Covenant  to  purchase  and  settle 

an  Estate. 

^H£R£  a  man  covenants  to  purchase,  and  settle,  or, 
^mg  Bo  real  estate,  to  convey  and  settle  lands,  and  after* 
^ards  accordingly  purchases  lands  of  equal  or  greats  value, 

(/)  LcwU  T.  Madocks,  8  Vei.       Denton  v.  DiTiet,  18  Vei.  ^S9. 
Un,  150;  17  Vei.  Juo^  48  ;  see 

2  N  but 
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but  n^lects  to  settle  them,  yet  they  shall  be  held  to  hare 
been  purchased  with  an  intent  to  perform  the  covenant,  md 
shall  accordingly  go  in  performance  of  it  {g)^  and  the  hat 
must  give  up  thef  estate,  although  he  is  not  the  peMm  en- 
titled to  the  benefit  of  the  covenant  {h). 

It  is  even  a  general  rule  in  equity  that,  \diere  a  fiian 
covenants  to  do  an  act,  and  he  does  that  which  may  prv 
tanto  be  converted  to  a  completion  of  the  covenant,  he  dudi 
be  presumed  to  have  done  it  with  such  intention  (% 
Therefore,  where  the  covenantor  has  purchased  lands,  bnf 
not  of  sufficient  amount  to  wholly  perform  the  eovenmit, 
yet  they  shall  go  in  performance  of  it  as  fisu:  as  they  will 
extend  (k).  It  may  not  be  possible  to  lay  out  all  the  numey 
in  one  purchase ;  but  that  is  not  a  sufficient  reason  why  tlie 
estates  actually  purchased  should  descend  to  the  heir  at  law 
for  his  own  benefit,  to  the  entire  ruin,  perhaps,  of  the  rerfof 
the  family. 

The  like  principle  has  been  extended  to  a  case  where  the 
covenantor  was  to  pay  the  money  to  trustees,  to  be  by  them 
laid  out  in  the  purchase  of  estates  (/). 

It  is  not  material  in  these  cases,  that  the  purchase  was  to 
be  made  with  the  consent  of  persons  whose  consent  was 
never  even  applied  for  ( w),  or  within  a  limited  time,  and  the 
purchase  was  not  made  tiU  after  the  expiration  of  the  tine 


(g)  Wilcocks  V.  WUcocks^  2^ 
Vtrn.  558 ;  Deacon  y.  Smithy  3 
Atk.  323. 

(k)  Garthshore  t.  Cbalie,  10 
Ves.  Jun.  9. 

(f)  Se«  Sowden  t.  Sowden^ 
Cox*f  n.  3  P.  Wins.  228. 

(k)  Lechmere   v.  Earl  of  Car- 
lisle, 3  P.Wms.  211;  For.  80, 
MS.  App.  No.  22,  a  fuller  note  of 
this  part  of  Lord  Talbot'i  judg. 


ment ;  Whorw ood  T4  Whonrosd, 
1  Ves.  540  I  Sowden  ▼.  Sowdco, 
3  P.  Wmi.  228,  n. ;  1  BW.C.C. 
582;  see4yes.  Jan.  116,  117; 
10  Ves.  Jun.  9.  516 ;  Gaidoer  t. 
Lord  Towniend,  Coop.  301.  . 
(/)  Sowden  t.  Sowden^  1  f^' 

(m)  Lechmere  t.  Eail  of  Car* 

appointed 
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ippoiutcd  {?i).  Nor  is  it  important  that  there  was  a  sub- 
listing  mortgage  on  the  estate,  upon  which  the  covenantor 
jook  up  money  from  another  person  in  order  to  enable  him 
»  complete  the  purchase  (o).  And  it  will  not  vary  the  case, 
;hat  the  covenantor  had  an  option  to  settle  a  rent  charge  in- 
stead of  the  lands  themselves,  unless  he  have  shewn  an  in- 
dention to  avail  himself  of  his  right  to  elect  (p). 

But  where  a  clear  intent  appears  to  lay  out  the  entire 
mm  in  the  Jiiture  purchase  of  lands,  estates  of  which  the 
covenantor  was  seised  at  the  time  of  the  covenant,  and 
which  he  permitted  to  descend,  cannot  go  in  performance  of 
the  agreement,  because  such  clearly  could  not  have  been  his 
intention  {q). 

And,  to  enure  as  a  performance,  the  property  purchased 
must  be  such  as  will  answer  the  intent  of  the  settlement  (r). 
Therefore,  under  a  covenant  to  purchase  fee  simple  lands  in 
possession,  estates  in  reversion,  expectant,  upon  lives,  will 
not  go  in  performance  {s),  unless,  perhaps,  they  fall  into 
possession  in  the  covenantor's  life-time ;  neither  will  lease- 
holds for  lives,  nor  terms  of  years,  even  with  covenants  to 
purchase  the  fee,  go  in  performance,  as  they  cannot  descend 
to  the  heir  (t). 

So  a  moiety  of  a  house  would  not  be  considered  a  kind 
of  property  within  a  covenant  to  purchase  lands  of  inheri- 
tance :  nor  would  lands,  having  a  different  descent,  as 
borough  english  lands,  which  descend  to  the  youngest  son, 
instead  of  lands  descendable  to  the  eldest  son,  according  to 
the  course  of  the  common  law  (m).     Neither  will  copyhold 

(n)  S  C.  and  see  3  Alk.  329.  W I  echmere  ▼.  Earlof  Carlisle, 

(o)  Deacon  ▼.  Smith,  3  Atk.  323.  3  P.  Wms.  21 1 ;  Deacon  t.  Smith, 

(p)  Deacon  v.  Smith,  3  Atk.  323.  3  Atk.  323 ;  Whorw cod  w.  Whor« 

Cq)  Lechmere  v.  Earl  of  Carlisle,  wood,  1  Ves.  540. 

For.  80,  et  ubi  sup. ;  see  Da?ys  t.  (/)  lechmere  t.  Earl  of  Car. 

Howard,  5  Bro.  P.  C.  552.  lisle,  uH  sup. 

(f )  See  Lewes  r.  Hill,   1  Ves,  (u)  Penoill  y.  Hallett,  AmbL 

274.  106, 

2  N  3  estates 
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estates  ga  in  part  performance  of  a  covenant  to  piu^u^ 
freehold  lands,  where  the  nature  of  the  tenure  would  prevent 
compliance  with  the  terms  of  the  settlement,  as  where  the 
estate  is  to  he  settled  on  one  for  life  uithaut  impeachment 
of  waste  (<r).  But  where  this  circumstance  does  not  oecor, 
copyhold  estates  may,  it  should  seem,  go  in  part  perfono- 
ance  of  a  covenant  to  purchase  real  estates  {y)^  althoagh 
Lord  Hardwicke  seems  to  have  douhted  whether  cqyyhsld 
lands  could  go  in  performance,  as  they  are  liable  to  difieiGBt 
tenures,  and  to  forfeiture  (z). 

Where  tj^e  purchase  was  made^  bona  fide  with  an  intent 

to  perform  the  covenant,  the  lands  must,  it  is  concaved,  jn 

most  cases  be  taken  at  the  price  paid  for  them  (a),  or  at  lent 

at  tlieir  value  at  that  time.    This  construction,  however,  is 

not  made  to  the  prejudice  of  purchasers,  for  if  the  covenantor 

sell  tlie  estates,  it  will  be  evidence  of  his  intention  that  tbey 

should  not  be  bound  by  the  settlement,  and  therefore  thej 

could  not  be  followed  in  the  hands  of  the  purchaser  (&)<  But 

it  is  no  objection  in  these  cases,  that  the  arrangement  will 

affect  specialty  creditors,'  for  it  is  in  the  power  of  the  owner 

of  the  estate  to  prefer  one  specialty  creditor.to  another,  be* 

cause  none  of  them  have  any  specific  lien  on  the  lands  (c). 

It  may  be  considered  as  a  general  rule,  although  it  may 
not  hold  universally  true,  that  a  covenant  to  convey  asd 
settle  lands,  wiH  not  be  a  specific  lien  on  the  lands  of  the 
covenantor,  but  the  covenantee  will  be  a  creditor  by  specialty. 
In  one  case,  where  a  man  gave  a  bond,  before  marriage,  to 
convey  sufficient  freehold  or  copyhold  estates,  to  raise  600/. 
per  annum,  for  his  intended  wife,  in  bar  of  dower,  she  wis 

(jr)  Peniiill  t.  Hallett,  ttli  sup,  1  Ves.  540. 

(9)  Wilks  T.  Wilks,    5   Vin.  (a)LechmereT.Ear1orCtrii9l^ 

Abr.  293,  fol.  39.     Note,  the  co-  For.  80 ;  see  and  consider  PenDill 

i^enant  was  geuccally  to  purchase  t.  Hallett,  Ambl.  106. 

knds.  {b)  Smith y.  Deacon,  3  Atk.  3S3. 

U)  Whorwrood  t,  WLorwood,  (c)  S.  C. 

decreed 
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decreed  to  be  a  creditor,  by  specialty  of  her  husband,  and  to 
he  entitled  to  be  paid  the  arrears  of  her  annuity,  out  of  his 
personal  estate,  in  a  course  of  administration;  and  if  the 
same  should  not  be  sufficient,  then  out  of  the  real  estates 
of  which  he  died  seised  in  fee  simple,  and  if  those  should 
not  be  sufficient,  then  out  of  the  real  estates  in  settlement 
qf  which  he  was  tenant  in  taiU  provided  such  deficiencies 
did  not  exceed  the  amount  qfthe  dower  which  she  wquld 
have  been  entitled  to  thereout,  in  case  site  had  not  accepted 
the  annuity  for  her  life,  as  aforesaid  (d).  Lord  Thurlow, 
in  a  subsequent  stage  of  the  causey  said,  that  the  court  had 
charged  the  real,  in  aid  of  the  personal,  by  a  very  subtle 
equity,  because,  if  she  had  not  made  a  contract  of  forbear- 
ance of  dower,  the  entailed  estate  would  have  been  liable  to 
her  dower. 

(4)  ForUtr  T.  Forster,  3d  Feb.  1787,  MS.    See  3  Bro.  C.  C.  490. 
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CHAPTER  XVI. 


OF  THE  PROTECTION  AND  RELIEF  AFFORDED  T^ 
PURCHASERS  BY  STATUTES,  AND  BY  THE  RULES  OF 
EQUITY. 


J.N  the  fonner  chapters  an  attempt  has  been  made  to  trace 
the  purchase  from  its  inception  by  contract,  to  its  comple- 
tion by  conveyance ;  the  subjects  which  may  be  said  to  arise 
out  of  the  conveyance  have  been  treated  of;  and  it  hath 
been  considered  who  are  incapable  of  purchasing  estat^. 
Let  us  now  suppose  the  purchase  to  be  completed,  and 
proceed  to  inquire  to  what  protection  and  relief  purcbaseis 
are  entitled.  Xhc  protection  and  relief  afforded  to  pur- 
chasers,  appear  to  arise  either  from  positive  statutes,  or 
from  the  rules  of  equity.  The  common  law  hath,  indeed, 
done  all  which,  from  its  peculiar  nature,  it  can  do  in 
support  of  the  claims  of  honajide  purchasers ;  for  we  are 
told,  that  the  maxims  of  the  common  law%  which  refer  to 
descents,  discontinuances,  non-claims,  and  to  collatetal 
warranties,  are  only  the  wise  arts  and  intentions  of  the  lav 
to  protect  the  possession,  and  strengthen  the  rights  of 
purchasers  (a).  Lord  Mansfield  indeed  held,  that  in  every 
case  between  purchasers  for  valuable  consideration,  a  court 
of  equity  must  foHon\  and  not  lead  the  law.  And  the 
rules  of  equity  were,  in  his  time,  pretty  generally  adopted 


(a)  Fincb^  104 ;  sea  Bac.  on  Uses^  36. 
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iH  .the  courts  of  law  (b).  It  could  not  long  escape  observa- 
tioii,  tliat  fir^m  the  peculiar  constitution  of  this  country^ 
the  rules  of  law  and  equity  .ought  ever  to  continue  distinct; 
and  accordingly  all  the  great  judges  who  have  succeeded 
Lord  Mansfield  have  determined  that  the  l^^al  estate 
must  prevail  at  law  (c).  We  need,  therefore,  only  con- 
sider, first,  the  statutes  which  have  been  passed  for  the 
protection  or  relief  of  purchasers :  and,  secondly,  the  rule^ 
fii  equity  in  favour  of  purchasers. 


SECTION  L 

<y  fraudulent  and  voluntary  Settlements,  and  Settler 
inents  with  Powers  oj  Revocation. 

X.  Jr  IRST  then.  By  S7  Eliz.  c.  4.  {d)  it  is  enacted,  that 
all  conveyances,  grants,  ^  out  of  any  lands,  tenements, 
m  Dther  hereditaments,  to  be  had  or  made  for  the  intent 
mid  of  purpose  to  defraud  and  deceive  such  persons  as 
thall  purchase  the  same  lands,  tenements,  or  other  here- 
ditaments, so  formerly  conveyed,  granted,  &c.  or  any  rent, 
profit,  or  commodity,  in  or  out  of  the  same,  shall  be 
deemed  and  taken  only  as  against  such  persons  and  their 

(£)  Ketch  T.  Hall,  Dougl.  22;  Jan.  174;  3  Bos.  and  Pull.  162; 

Weakltj  f.  Backnell,  Cowp.47d.  and  1  Scho.  and  Lef.  66 ;  Doe  ? • 

TbU  practice  did  not  escape  the  Morris,  1  Taunt.  52. 

enqviriog  eye  of  Junius;  see  toI.  (</)  Made  perpetual  by  SO  Eliz* 

2,  41,  384.  18,  s.  3. 

(c)  See  5  East,  138 ;  6  Ves. 

S  ?^  4  repr* 
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representatives  as  should  so  purdiase  for  money  or  otkr 
good  consideration,  the  same  lands,  tenements,  cur  other 
hereditaments,  or  any  rent,  profits,  or  commodity  in  or  oat 
of  the  same,  to  he  utterly  void. 

But  it  is  provided,  that  the  act  shall  not  extend  to  make 
void  any  conveyance,  &c.  to  he  made  for  good  consideTatioa, 
and  bona^fide,  to  any  person. 

And  it  is  also  enacted,  that  if  any  person  shall  mike 
any  conveyance,  &c  of  any  lands,  tenements,  or  here^its- 
ments,  with  any  clause  of  revocation  or  alteration  at  his 
pleasure  of  such  conveyance,  &c.  and  shall  afterwards  sell 
the  same  to  any  person  or  persons  for  money  or  other  good 
consideration  paid  or  given  (the  said  first  conveyance,  && 
not  hcing  revoked  according  to  the  power  reserved  by  the  ' 
said  secret  conveyance,  &c.)  then  the  said  first  conveyance^ 
&c.  as  touching  the  lands,  tenements,  and  hereditamats 
so  after  sold,  against  the  vendees,  &c  shall  he  deemed  and 
he  void,  and  of  none  efiect.  Provided  that  no  bona  fie 
mortgage  should  be  affected  by  the  act. 

To  take  advantage  of  this  statute,  a  person  must  hiTe 
purchased  bona  Jide,  and  for  a  valuable  consideration,  hut 
the  court  will  not  enter  into  the  adequacy  of  the  coBsde* 
ration,  unless  it  was  so  small  as  to  be  palpably  irandokiit 
(c).  Whatever  consideration  would  be  sufficient  to  sapport 
an  original  settlement,  will  be  sufficient  to  avoid  a  poor 
voluntary  one.  The  subject  of  the  sale  must,  howevei;  he 
an  existing  lawful  interest.  Thus  in  a  case  mentioned  by  Sir 
£dward  Coke,  in  his  Commentary  on  Littleton  (J)  A  had 
a  lease  of  certain  lands  for  sixty  years  if  he  lived  so  long,  and 

(e)  UptoD  f .  Bassett,  Cro.  Eliz.  t.  Bishop  of  Exeter,  2TaaatG9; 

444  ;  Doe  t.  Rootledge,  Cowp.  Doe  t.  James,  16  East,  21S;  vt 

705;    Nedham  t.   Beaumont,  3  1  Ves.  and  Beam.  184;  Tifitkt 

Rep.  83,  b )   2  And  233  ;  Doe  r.  of  Powers,  p.  845, 

lloutledge,  Cowp.  705;  see  Bui-  (/)  Co.  I^itt.  3  b)  seaHtttoi 

lock  ?.  Sadlicr,  Ambl.  764 ;  HiU        y.  Jowoi,  BuU,  N.  P.  90. 
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ftrged  a  lease  for  ninety  years  absolutely,  and  he  by  indenture 
reciting  the  forged  lease,  for  valuable  consideration,  bargained 
and  sold  the  forged  lease,  and  all  his  interest  in  the  land  to 
B.  Sir  Edward  Coke  adds,  that  it  seemed  to  him  that  B 
was  BO  purchaser  within  the  statute  of  27  Eliz.  for  he  con- 
tracted not  for  the  true  and  lawful  interest,  for  that  was  not 
known  to  him ;  for  then  perhaps  he  would  not  have  dealt  for 
it,  and  the  visible  and  known  term  was  forged ;  and  althougl\ 
by  general  words  the  true  interest  passed,  notwithstanding 
he  gave  no  valuable  consideration,  nor  contracted  for  it 
And  of  this  opinion  were  all  the  judges  in  Serjeant's  Inn. 

In  the  constniction  of  this  act  it  hath  been  hdden,  tliat 
although  the  fraudulent  conveyance  is  not  made  by  the  ven- 
dor himself,  yet  it  is  void  against  a  purchaser.  Therefore, 
if  a  &ther  make  a  fraudulent  lease,  and  then  die,  and  the; 
perwm  claiming  under  him  sell  the  est^,  the  purchaser  shall 
avoid  the  lease,  whether  the  vendor  did  or  did  not  know  Qf 
its  existence  (g). 

And  the  statute  being  general,  and  made  to  suppress 
fraud,  extends  to  fraudulent  conveyances  to  the  King. 
Therefore,  in  the  case  of  Magdalen  College  (h),  it  was  re- 
served by  Lord  C.  J.  Coke,  that  if  tenant  in  tail  be  seised 
of  land,  the  remainder  over  in  tail  or  in  fee,  and  he  in  re- 
mainder knowing  the  tenant  in  tail  will  alien  the  land,  and 
by  recovery  bar  his  remainder,  to  the  intent  to  deprive  the 
tenant  in  tail  of  his  birthright,  and  the  power  which  the  law 
gives  him  to  bar  the  remainder,  and  on  purpose  and  with 
intent  to  deceive  the  purchaser,  grants  his  remainder  to  the 
Queen  by  deed  enrolled,  and  afterwards  tenant  in  tail,  for  a 
valuable  consideration,  aliens  the  land  by  a  common  recovery, 
and  dies  without  issue,  die  purchaser  shall  enjoy  the  lease 
against  the  Queen,  by  the  statute  of  Elizabeth.    And  of 

(ir)   Burren*8    case,    6  Rep.        UU.  3  b. 
72;    Jones  t.  Groobbani^    Co.  (/^)  11  Rep«  66. 

such 


554  OF  PROTKCTION  FROM 

such  opinion  was  Popham,  C.  J.  openly  in  the  Exchequer 
Chamber.  This  is  a  very  important  resolution,  and  shews 
in  the  strongest  view,  how  liberal  a  construction  this  statute 
hath  received,  for  the  Queen  w^  not  a  party  to  the  fraud, 
and  by  her  prerogative  at  common  law,  the  reveisU>n  in  Iier 
could  not  be  affected  by  a  .common  reooveiy  (t). 

It  hath  been  determined  (A:),  that  notice  to  a  purchaaesr  of 
a  fraudulent  conveyance  is  of  no  .consequence,  for  the  statnle 
makes  it  absolutely  void. 

A  conveyance  for  payment  of  debts  g&ienJly,  to  whidi 
no  creditor  is  a  party,  nor  any  particular  debts  expsessed,  is 
a  fraudulent  conveyance  within  this  statute,  against  a  sqIh 
sequent  purcliaser  for  valuable  consideration  (/). 

But  if  the  conveyance  were  joade  with  an  honest  inteafe^ 
and  the  purchaser  had  notice  of  the  trust,  it  seems  that  lie 
will  not  be  relieved  against  it  (m).    Aud  upon  the  whdk^  a^ 
Mr.  Roberts  justly  remarks  (n),  these  aiie  cases  of  waek 
danger  to  purchasers,  that  a  prudent  adviser  can  hardlf 
recom:mend  a  title  whi(^  has  been  at  all  the  sjabjec^  of 
arrangements  for  the  payment  of  deb^   remaiping  nir 
satisfied. 


II.  It  has  in  numerous  cases  been  holden,  that  vduninf 
settlements  are  within  the  meaning  of  the  act,  although  tkt 
purchaser  had  direct  notice  of  the  settlement  at  the  tiiDca 
his  purcliasc.  This  doctrine  has,  however,  been  frequenflf 
questioned,  but  appears  to  have  been  incontrovertibly  setftJ 

(i)  See  Wiseman's  case,   and  249. 

Chomley's  case,  2  Rep.  15,  50;  (m)  Langton  ▼.  Tracej,  SCh* 

and  sre  2  Ro.  Abr.  393,  T.  Reco.  Repw  1 6.     See  Stevenson  T.  HiJ* 

▼erie  common.  ward,  Free.  Cha.  310. 

(k)  Gooch'8  case,  5  Co,  60  a.  (n)  Vol.  Con?.  335. 

(/)  Leech  v.  Jieech>  1  Cha.  Ca. 
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vf  the  C9se  of  Taylor  v.  Stile  (o),  which  arose  in  York- 
Jiire. 

Xa  that  case,  A  settled  lands,  after  bis  marriage,  on  his 
9ife  for  life,  and  then  sold  the  lands  to  B,  who  had  notice 
if  die  wife's  estate  for  life,  and  took  counsel's  opinion  on  the 
ipint  A  died,  and  his  wife  brought  her  bill  to  be  let  into 
tier  life  estate.  Lord  Northington  held  the  law  to  be  clear, 
tibiU;  a  subsequent  purchaser  for  a  valuable  consideration , 
though  widi  notice,  should  set  aside  a  voluntary  settlement ; 
bmt  it  .being  suggested  that  there  was  no  valuable  consider- 
ition,  an  issue  was  directed  to  try  that  fact,  which  coming  on 
bef(M:e  Mr.  Justice  Badiurst,  at  York,  he  suffered  the  counsel 
to  enter  into  the  equity ;  and  after  hearing  the  argument. 
Mid,  he  knew  Lord  Hardwicke  had  determined,  in  twenty 
instances,  in  the  same  manner  as  Lord  Nordiington.  The 
nmaideration  was  proved,  and  the  cause  came  on  to  be 
beaid  before  the  Chancellor  pn  the  equity  reserved,  who 
khoreupon  dismissed  the  bill, 

And  in  a  very  recent  case,  Lord  Chief  Justice  Mansfield 
held*  that  the  court  pould  not,  without  overturning  the 
le^ed  and  decided  law,  hold  that  the  prior  voluntary  con- 
reyance  could  defeat  a  conveyance  to  a  purchaser  for  a 
doable  consideration  (p).  The  point  has  been  recently  de- 
eded the  same  way  by  the  Court  of  Exchequer  {q)^  and 
ince  that,  by  the  Court  of  King's  Beni^i  (r),  although  in 
he  last  case  the  purchaser  had  notice  of  the  settlement ;  and 
tixm  a  trial  at  nisi  prius.  Mr.  Justice  Heath  attached  some 
mporttnce  to  the  circumstance  of  notice,  and  the  jury  found 
or  the  defendants  claiming  under  the  settlement,  conceiving, 

(p)  Chancery,  1763,  MS. ;  and  (j)  Doe  y.  Hopkins,  9  East, 

ee  Eveljrn  t.  Templar^  2  Bro.  C.  70,  cited. 

X  148.  (r)  Doe  t.  Manning,  9   East, 

(p)  Doe  V.  Martyr,  1  New  Rep.  59.                                              ' 

132. 

■ 
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as  I  am  told,  the  settlement  not  to  be  fraudulent  within  tbe 
statute,  though  voluntary.  In  a  still  later  case,  the  nk 
was  again  confirmed  by  the  Court  of  Common  Fleai(i). 
Nor  will  a  purchaser  be  affected  by  a  covenant,  in  the  settle- 
ment, that  the  purchase-money  should  be  paid  to  tnuteo^ 
to  be  laid  out  by  them  in  other  lands  to  be  settled  to  A^ 
aamc  uses  (/). 

Here  it  will  be  proper  to  consider,  what  is  a  vohmtn^ 
settlement,  and  what  wiU  be  deemed  a  valuable  oonsiden^ 
tion  within  the  act,  so  as  to  protect  a  settlement  agaiusl 
subsequent  purchasers. 

Any  conveyance  executed  by  a  husband  in  fitvour  of  h5i 
wife  or  children,  after  marriage,  which  rests  wholly  on  tin 
moral  duty  of  a  husband  and  parent  to  provide  for  Ins  wifi 
and  issue,  is  voluntary,  and  void  against  purchasers  by  ftm 
of  the  act  (u). 

But  a  purchase  in  the  name  of  a  wife  or  child  it  Mi 
Tvithin  the  intention  of  the  act,  and  consequently  cannot  k 
defeated  by  a  subsequent  purchaser  (iT)  :  and  on  the  gofoi 
of  policy  it  seems,  that  a  settlement  by  a  widow,  previooilf 
to  her  second  marriage,  of  her  estate  on  the  children  of  Ae 
first  marriage,  will  not  be  deemed  fraudulent  (f^). 

And  a  settlement  made  on  a  wife  or  children,  prkf^ 
marriage,  is  a  conveyance  for  valuable  consideration,  byR** 
son  of  the  marriage  itself  (2^),  but  a  settlement  after  totf^ 


(s)  Hill  T.  Bishop  of  £zeter,  2 
Taunt.  69  ;  and  see  18  Yes.  Jan. 
Ill,  /jerSir  Win.  Grant. 

(/)  Evelyn  ▼.  Templar,  2  Bro, 
C.C.  148  ;  see  18  Ves.  Jun.  91, 
93,  112. 

(«)  Woodie's  case,  filed  in  Col- 
Tile  T.  Parker,  Cro.  Jac*  158; 
Goodright  y.  Moses,  2  Blackst. 
1019 ;  Chapman  t.  Emery,  Cowp. 
278  ;  EreJyn  r.  TempUr,  2  Bro. 


C.C.  148  ',  see  Parker  t.  SafU^ 
Finch,  146. 
(x)  Supra,  ch.  15,  s,  2,  diT.It 
(^)  Newstead  t.  Searle?,  lAtt 
265 ;  see  Cowp.  280 ;  Cottos  t. 
King,  2  P.  Wms.  674. 

(2)  Colfile  V.  Parker,  Cfo.  Jit 
158  ;  Douglas  v.  Waad,  1  0^ 
Ca.  99 ;  Broiro  ?.  Jones,  1  Att 
188. 
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riage  in  Scotland,  will  not  be  deemed  a  settlement  upon 
Valuable  consideration,  although,  subsequently  to  it,  the 
marriage  is  re-celebrated  in  £ngland  (a). 
.  The  marriage  consideration  nins  through  the  whote  set* 
tlement,  so  fisu:  as  it  relates  to  the  husband^  and  wife,  and 
tame  (6).  Whetiier  the  marriage  consideration  will  extend 
to  remainders  to  collateral  rdations,  so  as  to  support  them 
against  a  subsequent  sale  to  a  bona  fide  purchaser,  is  a  sub^ 
jeet  which  has  been  frequently  discussed  (c). 

In  a  case  in  Liane  {d)  it  is  stated  to  have  been  held,  that 
**  if  a  man  doth,  in  consideration  that  his  son  shall  marry 
the  daughter  of  B,  covenant  to  stand  seised  ts^  the  use  of 
lihe  son,  for  life,  and  after  to  the  use  of  other  his  sons,  in 
PBVersion  or  remainder ;  these  uses,  thus  limited  in  remainder. 
Be  firaudulent  against  a  purchaser,  though  the  first  be  upon 
jDod  consideration,  viz.  marriage«"-^In  this  case,  therefore, 
lltiiough  the  settlor  was  under  a  moral  obligation  to  provide 
br  his  sons,  yet  the  remainders  were  not  held  good.  They 
IPera^  it  will  be  observed,  to  take  effect  after  a  vested  estate 
far  life  only.  The  case  of  Jenkins  v*  Keymis  {f)  has  some* 
jmeit  been  considered  a  case,  where  the  consideration  of  a 
nairiage,  and  marriage  portion,  was  held  to  run  through  all 
}m  estates  raised  by  the  settlement  on  the  marriage,  though 
ht  marriage  was  not  concerned  in  them  (f).  The  pointy 
lowever,  was  not  decided.  It  was  merely  the  inclination  of 
BEal^s  opinion.  It  ,was  not  necessary  to  decide  the  point^ 
^  Sir  Nicholas  was  tenant  for  life,  and  Charles  tenant  in 
tiily  with  remainders  over ;  the  concurrence  of  both,  thereto 
bre,  was  essential  to  give  effect  to  the  settlement,  which 

(a)  Ex  parte  Hall,  1  Ves.  and  {d)  Lane  22  ;  and  see  2  Ro. 

^OK  1 12.  Rep.  306;  Jason  v.  Jervis^  1  Vern. 

{b)  Naira  t.  Prewse,  6  Ves.  286. 

ttn.  752.  {e)  1  Lev.  15Q,  237  -,  1  Cha, 

(e)  Se«  6  Ves.  Jan.  750;  18  Ca.  105. 

ts.  Jun.  92,  (/ )  See  9  East,  69. 

brings 
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brings  it  within  the  rule  laid  down  in  Roe  v.  Mitton  {g\ 
Besides,  the  son  paid  to  his  father,  the  portion  which  he  r^ 
ceived  with  his  wife  (h).    Lord  Keeper  Bridgman  is  also 
reported,  by  Levinz,  to  have  agreed  with  Hale,  that  4e 
marriage  and  portion  of  the  first  wife  would  extend  to  the 
issue  of  the  second ;  but  this  opinion  was  extrajudidal,  inis- 
much  as  he  relieved  against  the  defective  execution  of  tbe 
power  (t) ;  and  it  is  observable,  that  no  such  opinion  is  stated 
in  the  report  in  Chancery  (Ar).    The  case  of  White  aoid 
Stringer  (/)  does  appear  to  be  an  authority  for  such  hmita- 
tions,  after  a  vested  estate  tail :  tJie  remoteness  of  the  ft- 
mainder  wof  muck  relied  upon  in  its  favour.    But  ercn 
in  that  case  there  were  special  circumstances ;  the  remaiBder 
was  excepted  in  the  purchase  deed,  and  the  purchaser  took 
a  collateral  security  against  it     It  may  be  thought,  thest- 
fore,  that  he  only  purchased  the  reversion  in  fee  whidi  wv 
in  the  settlor  from  whom  he  bought.     The  case  of  Osgood 
V.  Strode  {m\  like  Jenkins  and  Keymis,  depends  on  the  cir- 
cumstance, that  the  father  and  son  had  each  an  interat  in 
the  estate,  and  one  could  not  make  the  settlement  without 
the  other.     Lord  Macclesfield,  however,  considered  the  imr* 
riage  portion  not  to  go  beyond  the  limitations  to  the  Ins- 
band,  and  wife,  and  issue ;  and  his  subsequent  observatkof 
are  addressed  to  creditors,  and  not  to  purchasers.    Thf 
case  of  Roe  and  Mitton  (n)  depends  on  the  same  princqiky 
and  is  so  far  an  authority  against  the  validity  of  the  remflo- 
ders,  that  the  marriage  consideration,  alone,  was  not  caosi- 
dered  sufficient  to  support  the  limitations  to  the  brothos- 
Lord  Eldon  lately  obser\*cd  (o),  that  in  the  case  of  a  fittJier, 

{g)  Vide  infra,  and  18  Vcs.  Jun.  (/)  2  LeT.  105  ;  see  2  P.  Wfti 

92.  255. 

ih)  Seo  1  Cha.  Ca.  103.  (w)  2  P.  Wins,  245. 

(0  See  1  Lev.  237.  (»)  2  Wils.  356. 

(/r)  Soe  1  Cha.  Ca.  105.  (o)  18  Ves.  Jud.  32. 

t^aBt 
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It  for  life,  with  remainder  to  his  son  in  tail,  they  may 
V  upon  the  marriage  of  the  son,  to  settle,  not  only  upon 
sue,  but  upon  the  brothers  and  uncles  of  that  son  :  and 
uesticm  would  be,  whether  they,  though  not  within  the 
deration  of  the  maiTiage^  are  not  within  the  contract 
sen  the  father  and  son,  both  having  a  right  to  insist 
a  |irovident  provision  for  uncles,  brothers,  sisters,  and 
'  relations,  and  to  say  to  each  other,  **  I  will  not  agree 
»  you  will  so  settle."  The  Court,  his  Lordship  added, 
leld  such  a  claim  not  to  be  that  of  a  mere  volunteer,  but 
lling  >vithin  the  range  of  the  consideration.  The  case 
oring  V.  Nash  {p\  does  not  apply  to  the  case  under  con-> 
ation.  It  was  a  question  upon  the  specific  execution  of 
les,  and  the  rule  of  equity  cannot  weaken  the  effect  of 
rtatute. 

his  hasty  review  of  the  authorities  seems  to  show,  that 
]uestion  was  still  open.  A  case  lately  occtured  whiph 
IS  to  call  for  a  clear  decision  upon  the  point  {q).  A  man, 
Lously  to  his  marriage,  settled  an  estate  to  the  use  of 
lelf,  for  life ;  remainder  to  trustees,  in  the  usual  way,  to 
srve ;  remainder  to  the  first,  and  other  sons  of  the  mar- 
^  successively  in  tail  male ;  remainder  to  the  first,  and 
r  sons  of  the  husband,  by  any  after  taken  wife,  succes- 
y  in  tail  male ;  remainder  to  the  daughters  of  the  in- 
ed  marriage,  as  tenants  in  common  in  tail,  with  cross 
unders  between  them  in  tail,  with  reversion  to  himself 
le.  The  marriage  took  effect,  and  the  wife  died,  in  her 
sand's  life-time,  without  issue.  The  husband,  not  hav- 
been  married  again,  mortgaged  the  estate.  The  legal 
:e  was  outstanding,  and  the  question  was,  whether  it  was 
5  conveyed  to  the  mortgagee  or  not.  A  case  was  di- 
?d  to  the  King's  Bench,  in  which  the  settlement  was 

3  Atk.  186.  {q)  Clayton  r.  Lord  Wilton,  be. 

fore  Lord  Eldon,  Cb, 

stated 
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stated  as  a  legal  settlement :  and  it  was  stated,  that  tbe 
settlor  had  sold  for  a  fuU  and  valuable  consideration.  The 
question  for  the  opinion  of  the  Court  was,  whether  the  cobt 
veyance  to  the  purchaser  was  a  good  and  valid  conveyance, 
for  a  valuable  consideration  against  the  issue  of  the  plaintiff's 
second  marriage.  Lord  EUenborough,  and  the  other  Judges 
of  B.  R.  (r),  certified  their  opinion,  that  the  conveyance^  by 
the  plaintiff,  to  the  purchaser,  was  not  a  good  and  JdM 
conveyance  against  the  issue  of  the  plaintiff's  second  mir* 
riage. 

In  the  above  case,  therefore,  the  limitatkms  to  the  col- 
laterals were  supported :  but  it  is  observable,  that  in  ordflr 
to  support  the  limitations  to  the  daughters  of  the  first  mir- 
riage,  it  was  necessary  to  support  the  remainders  ta  the  m 
of  the  second  marriage.    That  was  of  itself  a  sufficksit 
ground  to  support  the  remainders.     It  has,  on  the  same  piin- 
ciple,  been  considered,  that  an  estate  to  a  stranger  nuy  k 
supported,  under  a  covenant  to  stand  seised,  if  required  to 
give  effect  to  subsequent  limitations  within  the  oonadcr* 
ation. 

The  same  circumstances  precisely,  however,  appear  to 
have  occurred  in  Roe  v.  Mitton,  but  this  ground  does  vA 
appear  to  have  been  urged  in  its  support.  It  was  decided, 
upon  the  ground  before-mentioned :  and  Lord  C.  J.  Wiind 
said,  that  the  whole  of  the  question  turned  upon  that  ft 
is  scarcely  possible  to  suppose,  that  the  question  was  not  dis- 
cussed at  the  bar. 

In  a  recent  ca^c,  in  Ireland  (s),  the  predse  point  seems  i9 
arise,  although  the  fiicts  are  very  numerous.  In  a  settk- 
ment,  previous  to  marriage,  after  the  limitations  to  the  iM^ 
of  the  marriage,  which  failed,  remainders  to  the  coUateial 
relations  of  the  settlor  were  added,  under  which  the  gnoid- 

(r)  Od  the  31st  May,  1813.  cial  Terdictb  shortly  stated  is  ip« 

(i)  Fairfield  v.  Birch,    The  spe.        pendiz.  No.  23. 

SOP 
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wicle  of  the  settlor  claimecL  The  settlor  sold  the 
a  purchaser,  with  fiill  notice  of  the  settlement, 
rial  in  the  Court  of  Common  Pleas,  in  Ireland, 
>rbur}%  C.  J.,  and  Mr,  Justice  Mayne,  were  in 
tlie  defendant ;  and  Mr.  Justice  Fox,  and  Mr. 
Fletcher,  in  favour  of  tlie  plaintiff.  The  latter, 
ta,  allowed  his  opinion  to  be  entered  up  for  the 
t,  and  a  writ  of  error  was  accordingly  brought; 
uthor  lias  not  Jeamed  how  the  point  was  finally 

the  above  observations  were  written,  the  case 
on  V.  Legard  has  occurred,  in  which  the  abstract 
s  stated  for  the  opinion  of  the  Comt  of  King's 

The  writer  argued  himself  into  the  belief  that 
iage  consideration  did  extend  to  collaterals.  In 
^  the  wife  had  only  a  rent-charge,  and  therefore 

be  supposed,  that  she  stipulated  for  the  settle- 
the  estate  in  remainder,  on  her  husband's  brothers, 
that  the  family  dignity  might  be  maintained,  and 
ity  be  regularly  paid.  The  Court  of  King's  Bench 
their  opinion  that  none  of  the  limitations  to  the 
s  was  a  good  and  valid  limitation,  as  against  the 
r;  and  the  Vice-Chancellor,  without  hearing  any 
t  on  this  point,  confirmed  the  certificate  (/)•  The 
3W  before  the  Lord  Chancellor  on  appeal, 
agreement  be  entered  into  before  the  marriage 
tlemcnt  of  the  estate  {u),  or  the  husband  receive 
ional  portion  with  his  wife  (tc),  the  settlement, 

20,  Jaly,  1818,  MS.  12  Vet.  Jnn.  74;  and  see  Treat. 

of  Powen,  8d  edit.  p.  415. 
in  ?.  Stanhope^  Cro.  Jac.  (iv)  Colfile  t.  Parker,Cro.  Jac. 

Ralph  BoTie's  case,    1  158;  Jonei  t.  Marsh,  For.  64; 

3;   but  .^u.  Mr  here  the  Stilemanf.  Ashdowo,2  Atk.477; 

before  the  marriage  Is  Ramsdeo  ?.  Iljlton,  2  Vei.304. 
see  Randall  t.  Morgan, 

2  o  although 
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although  made  after  marriage,  will  be  deemed  valuable 
So,  even  an  agreement  to  pay  the  husband  a  sum  of  money, 
as  a  portion,  will  support  a  settlement  made  after  isir« 
riage,  if  the  money  is  paid  acconling  to  the  agreement  (*rV 
And  where  a  woman  has  been  married  indiscreetly,  vA 
a  trustee  of  a  sum  of  money  which  the  husband  is  entitled 
to  in  right  of  his  wife,  will  not  pay  it  unless  he  make 
a  settlement  on  his  wife,  and  a  settlement  is  accordingly 
made,  the  settlement  will  equally  be  supported  as  if  t  UD 
had  been  brought  against  the  husband  to  make  a  fwmm 
for  his  wife  (y). 

So  the  concurrence  of  the  wife  in  destroying  an  eadst- 
ing  settlement  on  her  for  the  benefit  of  the  husbanid,  is 
a  sufficient  consideration  for  a  new  settlement,  altboo^ 
mucli  more  valuable  than  the  former  {z).  And  the  hettff 
opinion,  as  well  upon  principle  as  in  point  of  authority 
seems  to  be,  that  the  wife  joining  in  barring  her  dower, 
for  the  benefit  of  her  husband,  will  be  a  sufficient  oonsidff' 
ation  for  a  settlement  on  her  (a).  It  has  been  dedded, 
that  the  wife  parting  with  her  jointure  is  a  sufficient  cod- 
sidcration.  Now,  if  that  which  comes  in  lieu  of  dower  is 
a  valuable  consideration,  surely  the  dower  itself  mnat  le 
equally  valuable.  Besides,  where  a  woman  is  entitled  t9 
dower,  the  estate  cannot  be  sold  to  advantage  without  ber 
concurrence ;  she  is  a  necessary  party  to  any  arraogemeot 
respecting  the  estate,  and  that  alone  seems  a  suffideot 
ground  to  support  a  settlement  on  her. 

But  if  an  unreasonable  settlement  be  made  upon  t  wife 
in  consideration  of  her  releasing  her  dower^  it  seems  diat 

(X)  Brown  r.  Jones^  1  Atk,  188.  (a)  Larender  t.  Blackstooe,  t 

(jf)  Brown  T.  Jones.  Ler.  146  ;  see  and  consider Eftlr> 

(jsr)  Scott  T,  Bt^ll,  2  Ler.  70;  t.  Templar,  2  Bro.  C.C.  14S;  V 

Ball  ▼.  Bumford,  Prec.  Cha.  1 13;  Yes,  Jun.  91;  Pulrertoft  f.  W»«- 

1  Eq.  Ca.  Abr,  354,  pi.  5  ;   see  toft,  18  Vts.  84* 

Clerk  ?.  Nettleship,  2  Lev.  148. 

equity 


•■•-^  •  ■«. 


VOLUNTAEY  SETTLEMENTS-  S6S 

1  favour  of  subsequent  purchasers  will  restrain  her 

)wer  (b). 

on  a  separation,  the  husband  settle  an  estate  upon 

and  a  friend  of  hers  covenant  to  indemnify  the 
against  any  debts  which  she  may  contract,  this  will 
icient  consideration  to  uphold  a  settlement  ^  valu* 
d  not  within  the  statute  (c).  Indeed^  the  courts 
iously  endeavour  to  support  a  fair  settlement,  and 
ny  consideration  will  be  sufficient  for  that  piU7)osc. 
re,  if  a  person,  whose  concurrence  the  parties  think 
,  join  in  a  settlement,  his  concurrence  will  be 
a  valuable  consideration,  although  he  did  not  sub- 
y  part  with  any  thing  (d). 

y  be  observed,  that  the  statute  of  Elizabeth  does 
;t  settlements  of  personal  estate  {e).  Equity  will 
it  a  mere  stranger  in  making  good  a  voluntary  set- 
upon  him,  unless  the  property  was  so  transferred  as 
J  the  relation  of  trustee  and  cestui  que  trust.  In 
ase,,  however,  a  voluntary  assignment  of  an  equita- 
rsionary  interest  to  trustees,  for  a  stranger,  was  esta- 

although,  as  the  settlement  was  merely  equitable, 
on  claiming  under  it  of  course  had  not  any  right  to 
)erty  at  law  (f).  This  dedsion  is  of  great  import- 
The  principle  upon  which  it  was  decided,  should  be 
with  great  caution  to  other  cases. 

lin  T,  Coltman,   1  Vern,  Exeter,  2  Taunt.  69  ;  and  18  Vej, 

Jun.  92. 
)hens  T.  Olive,  2  Bro.  C.  (<?)  Per  Sir  Wm.  Granf,  in  the 

ing  V.  Brewer,  ihUL  93,  case  of  Slouue  v.  Cadogan,  infra. 
how»'Ter,  Lord  Eldon's  (f)  Sl'^ane  t.  Cddogan,  RoIIs^ 

in  Lord  St. John  ▼.  Lady  Dec.  1808,MS.  Appendix,  No.  24. 

11  Vps.  Jun.526.  This  case  involved  an  important 

e  T.Mitton^  2\Vilf«  356  ;  qaestion  upon  the  execution  of  a 

lleton  T.  Lord  Renyon,2  power ;  see  ex  parte  Pje,  18  Vei. 

391;  Hill  V.  Bishop  of  140. 

S  o  2  III.  We 
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III.  We  have  seen  what  will  be  deemed  a  fraudulent  dr 
voluntary  conveyance ;  but  although  a  deed  be  merely  lar 
luntary  or  fraudulent  in  its  creation,  and  voidable  by  a  pur- 
chaser ( i.  e.  would  become  void  by  a  person  purchasmg  the 
estate),  yet  it  may  become  good  by  matter  ex  post  fada : 
as  if  a  man  make  a  feoflment  by  covin,  or  without  any  taliir 
able  consideration,  and  the  feoffee  make  a  feoffinent  for  x^r 
luable  consideration,  and  then  the  first  feoffor  enter  aad 
make  a  feoflhient  for  valuable  consideration ;  the  feoffise  of 
the  furst  feoffee  shall  hold  the  lands,  and  not  the  feoffie  of 
the  first  feoffor :  for  although  the  estate  of  the  first  feoffise 
was  in  its  creation  covinous,  or  voluntary,  and  there&fe 
voidable,  yet  when  he  enfeoffed  a  person  for  valuable  eon- 
sideration,  such  person  shall  be  preferred  be&re  the  last(^ 

Lord  Eldon  has  applied  this  rule  to  persons  having  odIj 
equitable  rights.  For  where  a  person  who  had  an  aleolnie 
power  of  appointment  over  a  sum  of  money  to  be  wad 
imder  a  trust  term,  directed  part  of  it  to  be  raised  in  &• 
vour  of  a  volimteer,  who  afterwards  mortgaged  such  piA 
although  the  money  appointed  was  deemed  assets  as  between 
the  creditors  of  the  appointor  and  the  appointee,  yet  Ae 
elaim  of  the  purchaser  was  preferred  to  that  of  the  acdi- 
tors ;  he  having  a  preferable  equity  {h). 

If  a  voluntary  grantee  gain  credit  by  the  conveyanee  to 
him,  and  a  person  is  induced  to  marry  him  on  account  d 
such  provision,  the  deed,  though  void  in  its  creation  as  to 
purchasers,  wiU,  on  the  marriage  being  solenmixed,  d0 
longer  remain  volimtary,  as  it  was  in  its  creaticm,  bat 

(g)  Prodgers  T.LaDgham,  1  Sid.  FJIa^ioii,  1  Gast,.92 ;  tee  alio  bd/ 

183  ;    Andrew  Newporfs  caie,  Barg*8  case.  Mo.  602;  an^  S  Atk. 

Skin.  423;  Wilson  ▼.  Wormal,  377. 

Godb«161,pL226;DoeT.Marf;^r,  (A)  George  t.  Milbaok^  OVci. 

1  New  Rep.  332 ;  and  fee  Parr  r.  Jud.  190 ;  see  1  Mer.  638. 

iriO 
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[    be   considered   as   made   upon    valuable    considera- 

ind  it  is  to  be  inferred  from  a  late  decision  (A-),  that 
ugh  it  docs  not  appear,  that  the  friends  of  the  ^ife  did 
culate  upon  the  provision,  and  take  it  into  considera- 
1,  yet  it  must  be  presumed  that  they  did  act  upon  it ; 
[  it  cannot  afterwards  be  disturbed.  In  the  case  alluded 
the  question  was,  whether  the  husband,  who  was  tenant 
life,  with  remainder  to  his  sons  in  strict  settlement,  had 
r  equity  to  be  relieved  against  the  settlement,  as  made 
ler  an  undue  influence  of  parental  authority ;  and  it 
I  determined,  that  the  husband  could  not  disturb  it  by 
son  of  his  subsequent  marriage,  although  it  did  not  ap- 
ir  that  the  friends  of  the  wife  took  the  settlement  into 
Lsideration.  The  same  principle  applies  to  the  case  under 
isideration. 

Notwithstanding  the  decisions  as  to  voluntary  settle- 
snts,  it  is  seldom  that  a  purchaser  can  be  advised  to  ac- 
ft  a  title  where  there  is  a  prior  settlement ;  for  although 
parently  voluntary,  yet  if  a  valuable  consideration  were 
id  or  given,  parol  evidence  would  be  admissible  of  th^ 
msaction,  in  order  to  support  the  deed,  and  rebut,  the  sup- 
sed  fraud.  This  seems  to  be  admitted  by  all  the  cases  (/). 
nd  in  Ferrars  v.  Cherry  (w),  it  was  even  holden,  that  al- 
imgh  a  settlement  was  apparently  voluntary,  and  made 
ler  marriage,  yet  if  the  purchaser  had  notice  of  the  settle*. 
mt,  and  it  prove  to  have  been  made  in  pursuance  of  ar- 

OProdgersT.  Langham,  1  Si  J,  O'Gorman  T.Comyn,  ^Scho.and 

i;  Kirk  ?•  Clark,   Prec.  Cha.  I^f.    147;   Crofton  t.   Ormsb/, 

i  j  .S.  C.  by  the  name  of  Ileisier  VAd.  583 

Sitrk,  2Eq.Ca.  Abr.  46,  pL  (*)Browii?.  Carter, 5  Ves.Jun, 

;   Doe  ▼•  Routledge,  Cowp.  862. 

»  ;  East  India  Company  v.CU-  (/)  See  particularly  Cha^)mao  r, 

\y  Glib.  Eq.  Rep.  37;  Prec.  Cha.  Emery,  Cowp.  278. 

'  t  and  tea  9  Ves.  Jan.  193;  (m)  2  Vern.  381 

2  O  3  tides 
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tides  before  marruige,  he  woiild  be  bound  by  it,  and  couU 
not  protect  himself  by  a  prior  legal  estate,  as  he  ought  to 
have  enquired  of  the  wife's  relations,  who  were  parties  to 
the  deed,  whether  it  was  voluntary,  or  made  pursuant  to  la 
agreement  before  marriage.  Lord  Hardwicke,  indeed,  h» 
said,  that  he  inclined  to  think  it  was  in  this  case  left  im- 
certain  on  the  face  of  the  settlement,  whether  it  was  made 
before  marriage  or  not ;  and  he  denied  the  authority  of  tlie 
caseU). 

Tiiis  opinion  of  Lord  Hardwicke's  cannot  be  safely  relkd 
on.  Indeed,  if  notice  of  a  settlement  apparently  voluntaiy, 
but  which  turns  out  to  be  made  on  valuable  consideratioi, 
should  not  be  deemed  notice  to  a  purchaser  of  the  conndff- 
ation,  yet,  unless  he  has  a  prior  l^gal  estate,  he  cannot  pro- 
tect himself  against  the  settlement.  Both  parties  beng 
purchasers,  equity  must  stand  neuter,  and  the  person  daim* 
ing  under  the  conveyance  must  recover  at  law. 

There  are  but  few  cases  on  the  effect  of  an  agreemeiU  hf 
the  settlor  to  sell  an  estate  after  a  voluntary  settlement  of  it 
In  Leach  v.  Dean  (o),  the  plaintiff's  suit  was  to  be  idievcd 
upon  articles  of  agreement  for  the  purchase  of  lands  fioi 
the  defendant,  who  before  the  articles  had  by  deed  ooa- 
veyed  the  estate  to  his  son,  and  the  court  made  the  de- 
cree as  prayed;  **  but  as  to  the  voluntary  conveyanos^  die 
same  is  not  hereby  impeached,  as  between  tiie  fiuhcr  aod 
son  for  any  advancement,  or  any  other  thing  therdrf  let- 
tied  on  the  son,  other  than  making  good  the  artidei  ef 
agreement ;  but  the  trustees  to  be  paid  their  debts  and  en* 
gagements  out  of  the  purchase-money/'    It  does  not  ap- 
pear that  the  purchaser  had  notice  of  the  settlement  at  dw 
time  he  contracted.    It  was  altogether  a  voluntaiy  settle- 
ment.   So  in  Douglasse  v.  Waad  (pj,  the  settlement  wai 

(fi)  Senhouse  w.  Earle,  AinbL  (o)  1  Ch.  Rep.  78. 

285 ;  see  2  Ves.  60  n.  (p)  1  Cha.  Ca.  99. 

after 
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after  the  settlor's  first  marriage  on  himself  for  life,  remainder 
to  his  first  and  other  sons  in  tail,  and  was  therefore  volun- 
tary throughout.  Previously  to  his  second  marriage,  in  con- 
nderation  of  a  portion,  he  agreed  to  settle  a  jointure  on 
his  second  wife,  out  of  the  settled  estate,  and  she  was  re- 
lieved against  her  own  issue,  who  claimed  under  the  settle- 
ment. It  does  not  appear  that  she  had  notice  of  the  set- 
tlement, and  at  the  time  of  her  articles,  there  was  no  per- 
Km  in  esse  entitled  imder  the  settlement,  and  the  settior 
bimself  could  have  destroyed  the  contingent  remain- 
lers.  Parry  v.  Carwarden  (g),  was  also  a  suit  hy  a  pur- 
chaser, who  had  no  notice  of  the  settlement,  and  there  the 
lettlor  herself  filed  a  hiU  to  set  aside  the  settiement,  hut 
lied  hefore  the  cause  was  at  issue. 

The  cases,  therefore,  do  not  carry  the  doctrine  very  far. 
rhey  were  all  cases  in  which  the  purchaser  was  plaintiff, 
snd  in  none  of  them  had  he  notice  of  the  settlement.  It 
is  now  settled,  after  a  great  struggle,  that  a  purchaser  un- 
ler  a  conveyance  may  avoid  a  voluntary  settlement,  al- 
though he  had  notice  of  it,  hut  that  decision  ought  not  to 
induce  equity  to  consider  Leach  and  Dean,  and  that  line 
nf  cases,  as  authorities  for  decreeing  a  specific  performance 
irhere  the  purchaser  has  notice.  If  a  construction  of  a  sta- 
tute he  made,  which  it  is  too  late  to  overrule,  hut  which,  it 
b  admitted,  ought  never  to  have  heen  estahlished,  the 
prindple  of  the  nile  should  not  he  pushed  to  it's  greatest  ex- 
tent, hut  the  ride  should  rather  he  confined  strictly  to  the 
very  circumstances  under  which  it  was  estahlished. 

In  Bennet  v.  Musgrove  (r).  Lord  Hardwicke  said,  the 
distinction  in  equity  was,  that  where  a  subsequent  purchaser 
for  a  valuable  consideration  would  recover  the  estate,  and  set 
aside  or  get  the  better  of  a  precedent  voluntary  conveyance, 
if  that  conveyance  was  fairly  made,  without  actual  frauds 

(q)  2  Dick,  5 14.  (r)  2  Ves.  6  U 

So4  the 
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the  court  will  say.  Take  your  remedy  at  law ;  but  where- 
ever  the  conveyance  is  attended  with  actual  fraud,  thoi^ 
they  might  go  to  law  by  ejectment,  and  recover  the  poe- 
6ession,  they  may  come  into  this  court  to  set  aside  that  con- 
veyance; which  is  a  distinction  between  actual  and  pre- 
sumed fraud,  from  it's  being  merely  a  conveyance ;  and  hit 
adhered  to  the  same  rule  in  Oxley  v.  Lee  {s). 

From  this  it  might  be  inferred,  that  equity  would  not 
compel  a  specific  performance  in  favour  of  a  purchaser  who 
bought  with  notice  of  a  prior  voluntary  conveyance  mide 
without  fraud.   But  in  a  recent  case,  where,  after  a  voluntaxy 
settlement,  the  settlor  entered  into  a  contract  to  sell  the 
settled  estate  to  a  person,  with  frdl  notice  of  the  settlement, 
the  Master  of  the  Rolls,  on  mature  consideration,  decreed  i 
specific  performance  against  the  parties  claiming  under  tbe 
voluntary  settlement  (/) ;  and  Lord  Eldon  appears  to  hvft 
approved  of  the  decision  (u),  but  his  Lordship  was  not 
called  upon  to  consider  the  point     It  is  certainly  a  rery 
strong  decision.     The  construction  that  a  bona  fide  volun- 
tary settlement  was  void  under  the  statute  against  a  subse- 
quent purchaser,  who  bought  i^ith  notice,  was  not  esta- 
hlished  without  great  opposition,  and  has  always  been  con- 
sidered a  harsh  interpretation.     But  the  statute  only  op^ 
rates  where  the  purchaser  acquires  the  estate  under  a  con- 
veyance.    Equity  generally  follows  the  law;  and  therefore  a 
sale  of  an  equitable  estate  must,  like  a  sale  of  a  legal  estate, 
operate   to  defeat  a  prior  voluntary  settlement ;  but  that 
nde  does  not  seem  to  apply  to  this  case,  where  the  contract- 
ing party  has  all  his  legal  right,  and  the  question  is  not  in 
wliat  channel  an  equitable  interest  actually  in  esse  shall  go; 
but  whether  the  purchaser  has  any  equitable  interest,  or,  in 

(*)  a  Alk.  562.  (// )  Metcalfe  v.PulTerlofe,!  Vts. 

if)  IJ,uckleT.  Mitclitll,  18  Vf».        ami  Eeanj,  180. 
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other  words,  whether  the  court  will  lend  him  it*s  extraordi* 
nary  aid,  in  order  to  carry  the  contract  into  a  specific  exe- 
cution, instead  of  leaving  him  to  his  remedy  at  law.  It 
were  difficult  to  maintain,  that  the  statute  requires,  hy  im- 
plication, equity  to  interpose,  or  that  the  interposition  of 
the  court  is  called  for  hy  analogy  to  the  legal  rule ;  and  im- 
less  that  could  he  established,  the  pkintiff  in  such  a  suit 
might,  with  propriety,  he  told,  that  he  did  not  come  there 
with  clean  hands.  He  knew  that  the  seller  had  already 
settled  the  estate  on  another,  and  that  he  could  not  break 
through  the  settlement  unless  by  the  circuitous  route  of  a 
tale.  This  was  a  purpose  to  which  the  plaintiff  ought  not 
to  have  lent  himself,  and  at  least  he  could  not  complain 
that  he  was  left  to  his  legal  right,  and  that  equity,  who 
would  not  suffer  the  settlor  to  break  through  the  settlement 
for  his  own  benefit,  would  not  assist  even  a  purchaser  in  de- 
feating it  where  he  bought  mth  notice.  The  act  relieves  a 
man  who  has  actually  bought  and  paid  for  the  estate,  and 
obtained  a  conveyance  of  it ;  but  it  docs  not  provide  for  the 
case  where,  not  having  completed  his  contract,  he  would 
not  be  damnified  by  the  settlement ;  but  would  have  his  le- 
gal remedy  against  the  vendor  for  breach  of  contract.  SucIj 
a  case  did  not  call  for  any  legislative  remedy,  and  equity,  it 
may  be  thought,  ought  to  stand  neuter. 

In  Buckle  v.  Mitchell,  however,  the  settlement  was  subr 
ject  to  all  the  specialty  and  simple  contract  debts  then  due, 
or  to  he  due^  from  the  settlor.  The  bill  was  filed  after  the 
seller's  death,  but  that  circumstance  does  not  appear  to 
have  received  much  consideration. 

In  the  case  of  Burke  v.  Dawson  (a),  the  Master  of  the 
Rolls,  I  am  told,  seemed  to  be  of  opinion,  that  although  a 
purchaser,  subsequently  to  a  voluntary  conveyance,  might 

(j)  R^>]!!,  Miirch,  1 805,  MS. 
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compel  a  specific  perfonnance,  yet  the  vendor  could  not 
enforce  the  execution  of  the  contract  against  an  unwilling 
contractor.  Indeed  this  seems  to  flow  from  the  rule,  that 
the  voluntary  conveyance  is  binding  on  the  settlor  himself; 
and  the  statute  of  Elizabeth  was  passed  to  protect  purchas. 
crs,  and  not  to  enable  persons  to  break  through  bona  fde 
settlements,  although  made  voluntarily,  and  without  con- 
sideration. 

In  the  late  case  of  Smith  and  Garland  (y)  the  very  point 
arose.  The  bill  was  filed  by  the  seller,  who  made  the 
voluntary  settlement.  The  defendant,  the  purchaser,  bought 
witliout  notice.  He  raised  the  objection  to  the  title  on 
account  of  the  settlement  by  his  answer,  but  submitted  to 
perform  the  contract  if  a  good  title  could  be  made.  The 
late  Master  of  the  Rolls,  in  a  judgment  which  will  long  be 
remembered  by  those  who  heard  it,  expressly  distinguished 
the  case  from  his  former  decision  in  Buckle  and  Mitdidl, 
and  decided  that  the  settlor  cannot  maintain  a  bill  for  t 
specific  perfonnance.  For  the  settlement  was  binding  on 
him,  and  he  had  no  right  to  disturb  it. 

In  the  later  case  of  Johnson  v.  Legard,  the  settlement 
was  in  consideration  of  a  marriage,  and  was  not  voluntaiy 
throughout.  By  an  agreement  in  writing,  in  October, 
1807,  Sir  John  Legard,  the  settlor,  agreed  to  sell  and 
convey  tlie  estate  to  Mr.  Watt,  before  the  6th  April,  1808. 
And  Mr.  Watt  agreed  to  secure,  by  mortgage  of  the  estate 
and  his  bond,  the  purchase-money  with  interest;  which 
principal  sum  was  to  remain  upon  the  security  at  interest 
during  the  life  of  Sir  John  Legard,  and  for  twelve  calendar 
months  aftenvards.  And  it  was  agreed,  that  if  Watt,  his 
heirs  or  assigns,  should  be  evicted  from  or  deprived  of  the 
possession  of  the  estate  by  any  issue  male  of  Sir  John  Le- 
gard, or  by  any  other  person  claiming  or  deriving  titk 

(jf)  Smith  V.  Garland,  2  Mer.  123. 

unda 


VOLUNTARY   SETTLKMENT8.  571 

binder  him,  then  the  sums  laid  out  iu  improvements  or 
lecessary  alterations  were  to  be  repaid  with  interest,  and 
ilso  the  purchase-money;  and  the  security  for  any  part 
inpaid  was  to  be  void.  Sir  John  Legard  died.  His  cre- 
ators filed  a  bill  against  the  remainder-men  under  the 
lettlement,  and  against  Watt,  praying  a  specific  perform- 
moe.  Watt  by  his  answer  objected  to  the  title  on  accoimt 
>f  the  settlement,  but  submitted  to  perform  the  agreement 
m  having  a  good  title.  By  the  decree  it  was  ordered^  that 
I  case  should  be  made  for  the  opinion  of  the  Judges  of  the 
lung's  Bench,  and  that  such  case  should  state,  that  a  eon- 
reyance  was  actually  made  of  the  estate  in  question  for  a 
valuable  consideration,  by  Sir  John  Legard,  in  his  life- 
ame;  and  that  the  question  should  be,  whether  the  limita- 
aons  to  the  collaterals  were  good  against  the  purchaser ; 
lad  further  directions  were  reserved.  The  result  of  the 
Mte  before  the  King's  Bench  has  already  been  stated.  The 
»u8e  came  on  before  the  Vice-Chancellor  on  fiirther  direc- 
;ions  {z).  The  counsel  for  the  remainder-men  relied  upon 
jie  case  of  Smith  v.  Garland,  which  had  been  decided  since 
the  case  was  directed  to  the  King's  Bench.  The  Vice-. 
Chancellor  held  that  that  case  was  not  an  authority 
to  be  followed.  It  was,  however,  argued^  1.  That  the  sta- 
tute of  Elizabeth  only  applied  to  purchasers  under  actual 
conveyances,  and  that  equity  ought  not  to  interfere.  It 
never  could  be  contended,  that  at  law  a  purchaser  having 
I  mere  right  of  action  under  a  contract,  and  not  having 
[Mud  his  purchase-money,  could  avoid  a  volimtary  settlement, 
md  it  would  be  difficult  to  draw  any  line.  2.  That  the 
igreement  was  a  mere  trick  to  set  aside  the  settlement, 
nrithout  placing  the  purchaser  in  any  danger.  He  never 
;tood  in  the  situation  of  a  purchaser  who  could  be  deceived ; 
md  the  second  point  in  White  v.  Stringer  was  strongly 

(t)  17  JiMji  1818,  MS. 
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relied  upon  (a).     3.  That  the  creditors  had  not  any  right  to 
file  a  bill.     The  settlement  was  binding  on  the  settlor,  and 
unless  he  placed  a  purchaser  in  a  situation  to  avoid  the  set- 
tlement,  the  estate  of  the  remainder-men  could  not  be 
impeached  after  his  death:  there  was  no  equity  against 
them.     4.  That  Smith  and  Garland  was  a  great  authoiitj, 
ind  a  stronger  case  than  that  before  the  court.    There,  at 
well  as  in  this  case,  the  piurchaser  submitted  to  perfimn  the 
contract  if  a  good  title  could  be  made.    The  Vice-Chanod* 
lor  expressed  an  opinion  that  the  creditors  might  file  a  InD 
although  the  settlor  could  not,  as  there  was  a  moral  oUi^ 
gation  on  him  to  provide  for  his  debts,  and  that  the  coort 
could  make  a  decree  between  the  co-defendants.    For  tb 
remainder-men  it  was  insisted,    that  the  settlor  haTiiig 
solemnly  on  his  marriage  settled  thfe  estate,  in  default  of 
his  own  issue,  on  the  person  who  would  succeed  to  his  title; 
had  already  performed  a  moral  obligation,  and  exhausted 
his  power  over  the  estate.     The  settlement  was  binding  OD 
him,  and  his  creditors  could  not,  claiming  under  him,  hive 
any  rights  to  which  he  was  not  entitled.     They  did  not 
attempt  to  impeach  the  settlement  under  the  13  Eliz.    It 
was  also  submitted,  that  it  would  be  an  act  of  injustice  to 
extend  the  rule  as  to  decreeing  relief  between  co-defendantt 
to  this  case,  because  it  at  once  took  the  estate  from  the 
remainder-men  without  any  consideration.     It  did  not  fel- 
low that  Watt  the  purchaser  would  file  a  bill ;  and  if  he 
did,  the  co-defendants  might  shape  their  defence  in  a  way 
which  they  had  not  by  the  present  bill  been  called  upon  to 
do.     The  Vice-Chancellor  held,    that  the  statute  of^  2T 
Elizabeth  did  not  confine  the  relief  to  a  purchaser  by  con- 
veyance, but  the  act  supposed  there  may  be  a  purchaser  by 
contract     The  purchaser's  right  follows  as  against  the 
rrpresentatives  of  the  vendor.     His  Honor  thought  that 

(a)  2  IxT.  105. 
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3  creditors  would  have  a  right  to  insist  upon  a  specific 
rformance,  though  the  vendor  had  not ;  but  that  point 
i  not  arise,  fot  Mr.  Watt  says  he  is  ready  to  take  the 
ate  if  a  good  title  can  be  made.  Besides,  the  former 
nree  concluded  every  question  now  raised.  The  defepd- 
ts,  the  remainder-men,  have  appealed  to  the  Lord 
lancellor  against  this  decision. 

[f  a  trust  be  created  by  a  voluntary  settlement,  the 
ties  entitled  under  it  may  file  a  bill  to  have  the  trust 
ried  into  execution;  but  an  injunction  will  not  be 
ated  restraining  the  settlor  from  defeating  the  settle* 
Dt  by  a  sale  (b) ;  nor  will  the  pendency  of  the  suit  pre- 
it  the  settlor  from  selling  the  property,  or  the  purchaser 
n  filing  a  bill,  in  order  to  enforce  his  rights  under  the 
tract  (c). 

[V.  It  remains  to  consider  the  construction  which  the 
t  of  the  statute  relating  to  conveyances  with  power  of 
Dcation  has  received.  And  first  it  is  to  be  observed, 
t  the  statute  does  not  extend  to  particular  powers,  as  a 
rer  to  charge  2000/.  on  an  estate  of  considerable  value, 
such  a  power  is  not  a  power  within  the  words  of  the 
ute  (being  for  a  particular  sum)  to  revoke,  determine. 
Iter  the  estate  {d). 

tut  it  is  of  course  quite  dear,  that  a  settlement  by  which 
ower  of  revocation,  or  a  power  tantamoimt  to  it,  is 
rved  to  the  grantor,  is  void  against  a  subsequent  pur- 
ser {e) ;  and  no  artifice  of  the  parties  can  protect  the 

)  Pulfertoft  ?.  Palrertoft,  18  See  2  Ves.  and  Beam.  200. 

84.  (d)  Jeokios  t.  Keymis,  1  Ler, 

I  Metcalfe  ▼.  Palvertoft,   1  150. 

and  Beam.  180,    The  widow  (e)  Cross  ?•  Fa^ttenditch,  Cro. 

ed  lis  pendeDSy  and  the  plea  Jac  180;  Tarback  t.  Marbury, 

iferraled  by  the  Vice«Chaii«  2  Vera.  510;  see  Laoe^  22. 


',  on  the  10th  Augast,  1813. 
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settlement.  Therefore,  although  the  power  is  conditional, 
that  the  settlor  shall  only  revoke  on  payment  of  a  trifling 
sum  to  a  third  person  (/),  or  with  the  consent  of  any  third 
person,  who  is  merely  appointed  by  the  grantor  (^),  in 
these  and  the  like  cases  the  condition  will  be  deemed 
colourable,  and  the  settlement  will  be  void  against  a  sub- 
sequent purchaser. 

But  if  a  settlement  is  made  with  a  power  to  the  settkr 
to  revoke,  so  as  that  the  money  be  paid  to  tmstees  to  be 
invested  in  the  purchase  of  other  estates  (h),  or  to  revoke 
with  the  consent  of  a  stranger  honafde  appointed  by  the 
parties,  and  his  consent  is  made  requisite,  not  as  a  iseR 
colour,  but  for  the  benefit  of  all  parties,  the  settlemesi 
will  be  valid,  and  cannot  be  impeached  by  a  subsequent 
purchaser  (f).  This  was  determined  in  the  case  of  BnDer 
V.  Waterhouse  (/c),  which,  however,  Mr.  Powell  thonglit, 
did  not  settle  the  point,  becmcse  all  the  claimants  unikr 
the  conveyance  tvcre  purchaser's  for  a  valuable  considtra" 
tion  (/).  But  it  seems  quite  immaterial  whether  the  set- 
tlement itself  is  merely  voluntary,  or  upon  valuable  torn* 
deration  (m).  The  statute  says,  that  all  conveyances  whidi 
the  grantor  has  power  to  rc^-okc,  shall  be  void  against  sob- 
sequent  purchasers ;  and  therefore,  if  parties  giving  a  viln- 
able  consideration  for  a'  settlement  choose  to  permit  the 
grantor  to  reser^'e  a  power  to  revoke  the  settlement,  tbcr 
must  suffer  for  their  folly.  The  grantor,  by  virtue  of  the 
power,  Tnay  revoke  tlie  settlement ;  and  if  he  sell  the  estate 
vdthout  revoking  it,  die  statute  makes  it  vdd.    In  £ic^  if 

(/}  Griffia  ?.  Stanhope,  Cro.  411 ;  and  see  Lane,  22. 

Jac.  454.  {k)  2  Ja.  94,  3  Kep.  751 ;  vA 

ig)  See  3  Rep.  82,  b.;  Laveoder  tee  ace.  Huogerford  ?.  Earle,  2 

T.  BlackstoD,  3  Kep.  526.  Freetn.  120;  Lane,  22. 

{h)  Doe  V.  Martin,  4  Term  Rep.  (/)  Pow.  on  Powers,  330. 

39.  (m)  See  ace.   Rob,  on  Vel. 

(0  See  Leigh  t.  Winter,  I  Jo^  Conv.  687, 
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^c  hold,  that  settlenients  made  upon  valuable  consideration 
are  not  within  this  provision,  -we  must  at  the  same  time  ad- 
mit, that  the  legislature  did  not  intend  to  affect  volimtary 
settlements,  unless  they  were  actually  fraudulent ;  for  volim- 
tary settlements  are  void  against  purchasers  under  the  Sd 
section  of  the  act  which  has  already  been  discussed.  This 
dause  therefore  would,  under  the  construction  put  upon  it 
by  Mr,  Powell,  have  scarcely  any  operation. 

If  a  man  having  a  power  at  a  future  day  to  revoke  a 
settlement  made  by  him,  sell  the  estate  before  the  day 
arrive,  the  settlement  will  be  void  against  the  purchaser  at 
the  time  when  the  vendor,  according  to  the  terms  of  the 
power,  might  have  revoked  the  settlement  {n). 

And  a  settlement  made  with  power  of  revocation,  will 
be  void  against  a  subsequent  purchaser,  although  the  grantor 
rdease  or  extinguish  the  power  pre\aously  to  the  sale; 
otherwise  the  vendor  might  secretly  release  or  destroy  the 
power,  and  then  shew  to  the  purchaser  the  conveyance  con- 
taining the  power  of  revocation,  and  so  induce  him  to  buy 
the  land  (o).  In  the  case,  however,  in  which  this  was  di^ 
dded,  the  settlement  appears  to  have  been  voluntary,  and 
the  pirchaser  had  not  notice  of  the  power  being  destroyed. 
But  if  a  settlement  should  be  made  for  valuable  considera- 
tion, with  a  power  of  revocation,  and  the  vendor  should 
afterwards  release  the  power  for  a  valuable  consideration,  it 
is  conceived  that  a  purchaser,  subsequently  to  the  destruction 
of  the  power,  could  not  prevail  over  the  settlement,  more 
especially  if  he  had  notice  of  the  power  being  released. 

The  statute,  as  we  have  seen,  operates  conditionally,  that 
is,  where  the  first  conveyance  is  not  revoked  accordiing  to 
the  power.  The  act  has  no  effect  until  the  donee  of  the 
power  sell  the  estate  without  revoking  the  first  conveyance 

(ii)Mo.  618;   3  Rep.  82^  b.;  (o)  Bullock  ?.  Thorxif,   Mo. 

bMg,  23.  615. 
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by  virtue  of  his  power.  Suppose,  then,  a  vendor  professet 
to  execute  his  power,  but  it  is  informally  exercised,  vdll  the 
defect  be  cured  by  the  statute  ?  The  legislature  intended 
to  protect  purchasers  against  fraudident  settlements  \ntli 
powers  of  revocation,  for  it  is  essential  to  bring  a  case  within 
the  act,  that  the  estate  should  be  sold,  and  the  first  conve}'- 
ance  not  be  revoked  according  to  the  power  reserved  to  the 
grantor  by  such  secret  conveyance.  The  non-execntion  (^ 
the  power  is  the  fraud  which  the  statute  intended  to  avoid. 
The  conveyances  against  which  the  act  was  intended  t9 
operate  were  presumed  to  be  secret.  It  was  not  meant  t» 
relieve  any  man  who  was  aware  of  the  existence  of  the  power, 
and  might  have  required  it  to  be  exercised.  The  itatdi 
was  not  intended  to  operate  as  a  mode  of  conveyanux. 
But  without  insisting  that,  where  a  purchaser  is  aware  of 
the  settlement,  he  must  require  the  power  to  be  execatei 
it  may  be  urged,  that  where  a  purchaser  does  rest  his  tide 
on  the  execution  of  the  power,  he  rejects  the  ud  of  the 
legislature,  and  takes  his  title  under  and  not  in  oppostlM 
to  the  settlement ;  and  can,  therefore,  only  stand  in  the  $mt 
situation  as  any  other  purchaser  who  has  unfortunately  taken 
an  estate  under  a  power  defectively  executed.  The  pur- 
chaser can  scarcely  be  held  to  have  a  good  legal  title,  nnkM 
the  vendor  not  only  attempted  to  execute  the  power,  tot 
actually  conveyed  the  estate  to  him. 
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SECTION  II. 

Of  Protection  from  Charitahle  Uses. 

<  the  statute  of  charitable  uses  (p)  is  a  proviso  that  no 
rson  who  shall  purchase  or  obtain,  upon  valuable  consi- 
mtion  of  money  or  land,  any  estate  or  interest  of  or  in 
J  lands,  &c.  that  shall  be  given  to  any  of  the  charitable 
38  mentioned  in  the  statute,  without  fraud  or  covin, 
iving  no  notice  of  the  same  charitahle  uses^)  ehall  be 
jpeached  by  .any  decrees  of  the  commissioiiers  therein  men- 
ned. 

A  pureliaser  who  hath  bought  for  an  inadequate  cousicler- 
on  is  not  within  this  proviso ;  and  the  adequacy  of  the 
luderation  is  measured  accordinj^  to  the  rule  of  the  civil 
r ;  but  if  one  purchase  lands  under  half  the  value,  and 
I  to  another  upon  good  consideratkm  bQua  fide,  the  fraud 
wirged(y). 

[f  a  rent^harge  be  ;granted  out  of  land  to  a  cliaritable 
',  and  the  land  is  afterwards  sold  for  valuable  considera- 
1  to  one  who  had  no  notice,  it  has  been  sajd^  the  rent  re- 
ins ;  bec^se  the  purchase  was  of  another  thing  that  was 
given  to  the  charitable  use  (r) ;  but  in  Tothil  (s)  the 
le  case  is  referred  to  as  an  authority,  that  a  purchaser 
ling  in  without  notice  of  a  rent-charge  shall  not  be  charge- 
e  therewith,  ajthough  given  to  a  charitable  use.  The 
rect  distinction  seems  tp  ^e^  that  where  the  rent-charge 

p)  43  Eliz.  c.  4.  64 ;  am]  see  Peacock  v.  ThpViPf, 

f)  Vide  supra^  p.  233 ;  Puke,         Duke,  82. 

(s)  Toth.  226. 
)  East  G reeQiUad*8  ca,  Duke, 
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is  legal,  it  must,  like  every  other  legal  incumbrance,  {nni 
th?  purchaser,  although  he  purchased  without  notice;  but 
that  where  it  is  a  mere  equitable  charge,  the  commissioneii 
shall  not  make  any  decree  for  payment  of  it  against  die 
purchaser,  if  he  piu-chased  without  notice. 

If  the  first  purchaser  gave  a  valuable  consideration,  and 
yet  had  notice,  all  that  claim  in  privity  under  his  estate  and 
title,  whether  they  have  notice  or  not,  will  be  bound  by  the 
decrees  of  the  commissioners  [t). 

This  rule,  as  we  shall  hereafter  see,  di£^  firoa  tlr^ 
general  rule  of  equity  in  this  respect — a  subsequent  pnxdint^ 
without  notice  not  being  affected  by  notice  in  the  penoirifl 
whom  he  purchased. 

With  this  exception,  however,  the  same  rules  seem  Uc 
prevail  in  the  construction  of  the^act,  with'  respect  to 
as  are  generally  adopted  by  equity  (i/)* 


SECTION  III. 

Of  Protection  from  Ads  of  Bankruptcy. 

I.  JDy  the  statute  18  Eli2.  e.  7»  a  purchaser  would  be  ^ 
feated,  although  there  should  be  forty  years  after  ad  set<i( 
bankruptcy,  and  before  a  commission ;  and  although  ^ 
piu-chaser  had  no  notice ;  for  the  words  of  the  statate  aie 
general  after  bankruptcy,  and  the  proviso  in  the  end  of  4^ 
statute  makes  it  still  plainer,  viz.  That  assurances  msk 

(0  East   Greenstead'i   case,  («)  East  Greenstead's,  case,  ** 

Duke,  61;  and  see  ibid  173.  wp.)  and  Duke,  173. 
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a  hanJcnipt  before  bankntptq/y  and  bona  fide,  sJiall 
be  defeated. — This  was  hard  doctrine  against  fair  pur- 
sers without  notice ;  but  so  the  law  was  {oc). 
iVith  a  view  to  prevent  this  injustice,  and  at  the  same 
le  to  preserve  to  creditors  their  just  rights,  and  perhaps 
analogy  to  the  statute  of  fines,  it  was  by  the  21st  Jac.I. 
19,  s.  14,  enacted,  that  no  piurchaser  for  good  and  valu- 
e  consideration  should  be  impeached  by  virtue  of  that 
,  or  any  other  act  theretofore  made  against  bankrupts, 
less  the  commission  to  prove  him  a  bankrupt  should  be 
id  forth  against  such  bankrupt  within  five  years  after  he 
9uld  become  a  bankrupt. 

But  even  since  this  provision  it  is  always  dangerous  to 
jchase  an  estate  from  a  trader ;  for  an  act  of  bankruptcy 
ly  have  been  committed  within  five  years  before,  which 
11  reach  tlie  estate  {y). 

It  has  been  decided,  that  if  a  purchaser  have  notice  of 
e  act  of  bankruptcy,  he  is  not  a  purchaser  within  the 
eamng  of  the  statute,  and  consequently  is  not  entitled  to 
e  benefit  of  it  {z) :  but  if  the  act  of  bankruptcy  arise  by 
e  execution  of  a  fraudulent  deed,  notice  of  the  deed,  with- 
it  notice  of  the  fraud,  will  not  be  deemed  notice  of  the 
tnkruptcy  (a).     This  is  a  point  which  frequently  occurs  in 
"actice ;    a  deed  appears  upon  an  abstract,  by  which  the 
mer,  being  subject  to  the  bankrupt  laws,  conveys  all  liis 
tate  for  the  benefit  of  his  creditors,  and  to  which  aU  the 
editors  are  stated  to  be  parties.    Now  sitpposvng  the  title 
>  be  so  circumstanced y  that  the  purchaser  caidd  7iot  be  qf- 
beted  by  an  act  of  bankruptcy ,  unless  he  had  notice  qfit, 
lie  question  at  once  arises,  whether  notice  of  the  deed  is 


(x)  See  For.  66^  67. 
(^)  See  4  Ves.  Juiu  398. 
(S/  Ucad  ?.  Ward,  2  Eq.  Ca. 


Abr.  119;  7  Vin.  Abr.  119. 
(rt)  S.  C. 
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notice  of  any  creditor  not  having  executed  it,  in  which  case 
the  deed  would  be  fraudulent,  and  an  act  gf  bankruptcy.— 
Tliis  is  a  very  important  question,  as  it  is  impossible  togi?e 
evidence  of  all  the  creditors  having  executed.  But  it  seems 
to  follow  from  the  decision  in  Read  v.  Ward,  that  the  pur- 
chaser would  not  be  held  to  have  had  notice,  that  aR  the 
creditors  were  not  parties  to  the  deed;  and  this  opinion  ap- 
l)cars  to  be  adopted  in  practice. 

To  avoid  a  purchase,  the  act  of  bankruptcy  must  Ke  etna- 

nutted  within  five  years  before  the  commission  (6).    The 

Jive  years  are,  however,   computed  from  the    last  aet  of 

bankniptcy  preceding  the  sale ;  for  the  words  of  the  stttote 

arc  not  after  he  shall  first  be  a  bankrupt,,  but  only  after 

becoming  bankrupt  generally  (c) :    and,  therefore,   if  after 

sieveral  acts  of  bankruptcy  an  estate  is  sold  by  the  banknipti 

and  a  commission  issues  within  five  years  from  the  last  act» 

the  sale  will  be  awided  {d).     But  no  act  of  bankruptcy  af^ 

tcr  the  sale  will  affect  the  purchaser;  and  cousequentir 

liis  title  will  not  be  impeached  by  any  commission  issned 

after  five  years  from  the  act  of  bankruptcy  immediately  p^ 

ceding  the  sale  (^r). 


II.  Thus  the  law  stood  until  the  late  act  for  amcn^ 
tlic  laws  relating  to  bankrupts  (/*),  by  which,  after  redtiii^ 
that  great  inconveniences  and  injustice  had  been  occasiofl^ 
by  reason  of  the  fair  and  honest  dealings,  and  tnmsactMfls 

(Jb)  Radford  v.  BIoodwortb|    1  (c)  Spencer  v.  Venaciv,  1  fc^ 

Lev.  13.  722 ;  fend  see  Cul1rii*»B.L.  841. 

.  (c)  Spencer  t.  Venacre,  1  Keb.  (  /  )  Romilly's  Act  j  4fiOeo.3i 

722;  1  Lev.  14.  c   135,  extended  to  exccntions 

(J)  Jellif  V,  Horn,  1  Keb.  12,  and  attachments  by  49  Gco.S,^ 

cited;    lladford  v.  Bloodworth,  1  121^  4».  2. 


Lev.  13  ;  1  Keb.  11. 
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and  with  traders  being  defeated  by  secret  acts  of  bank* 
ptey,  in  eases  not  already  provided  for,  or  not  sufficiently 
)rided  for  by  law,  it  was  enacted,  that  in  all  cases  of 
nmissions  thei'cafter  to  be  issued,  all  conveyances  by,  all 
yments  by  and  to,  and  all  contracts  and  other  dealings 
d  transactions  by  and  with  any  b«ankrupt  bona  fide  made 

entered  into  more  than  two  calendar  months  before 
5  date  of  such  commission,  should,  notwithstanding  any 
or  act  of  bankruptcy  committed  by  such  banknipt,  be 
)d  and  effectual  to  all  intents  and  purposes  whatsoever,  in 
e  manner  as  if  no  such  prior  act  of  bankruptcy  had 
m  committed,  provided  the  person  or  persons  so  dealing 
th  such  banknipt  had  not  at  the  time  of  such  conveyance, 
(rment,  contract,  dealing,  or  transaction,  any  notice  of  any 
for  act  of  bankruptcy  by  such  banknipt  committed,  or 
It  he  was  insolvent,  or  had  stopped  pajTnent.  And  it  is 
mded,  that  tlie  issuing  of  a  commission  of  bankruptcy 
linst  such  banknipt,  although  such  commission  shall  af- 
wards  be  superseded,  or  the  striking  of  a  docket  for  tlie 
rpose  of  issuing  a  commission  against  such  banknipt,  whe- 
jr  any  commission  shall  have  actually  issued  thereupon  or 
;,  shall  be  deemed  notice  of  a  prior  act  of  bankniptcy  for 
!  purposes  of  the  act ;  if  it  shall  appear  that  an  act  of 
ikruptcy  had  been  actually  committed  at  the  time  of  the 
ling  such  commission,  or  striking  sucfh  docket. 
Hie  better  opinion  appears  to  be,  that  neither  an  act  of 
ikruptcy,  nor  a  commission  of  bankruptcy,  is  of  itself 
ice  to  a  purchaser ;  and  that  notwithstanding  the  sta- 
e  of  James,  a  purchaser  who  has  got  in  a  prior  legal  es.. 
B  without  notice  of  a  commission  or  act  of  bankruptcy, 
y  protect  himself  against  it  (g).  But,  under  the  late 
Jute,  a  purchaser  cj^nnot  avail  himself  of  a  prior  legal  es^^ 

(^f^  See  this  comidered,  injia,  Cli.  17. 

2  P  3  U>tc 


582  OF  PROTECTION  FROM 

tate  if  a  commission  was  actually  issued  or  a  docket  stnid 
previously  to  his  purchase,  although  he  had  not  acfoal  mv 
tice  of  the  issuing  of  the  commission  or  striking  of  the 
docket,  hecause  the  statute  expressly  makes  those  acts  am-    I 
structive  notice. 

It  should  seem,  however,  that  the  provision  in  the  sta- 
tute of  James,  in  favour  of  piurchasers,  is  not  repealed  bj 
the  late  act.     If  it  he  not,  then  a  purchaser  will  not  lie 
bound  by  the  constructive  notice  established  by  the  late 
act,  where  it  does  not  claim  the  benefit  of  it.     Thus,  if  it 
should  appear,    that  a  commission  had  been  issued  or  i 
docket  struck  prior  to  the  purchase,  the  purchaser  oouU 
not  claim  the  benefit  of  the  late  act,  altliough  he  had  not 
actual  notice  of  the  commission  or  docket ;  but  if  more  thm 
five  years  had  elapsed  since  the  purchase,  and  a  new  com- 
mission  were  then  to  issue,   it  should  seem  that  he  may  in- 
sist upon  the  benefit  of  the  act  of  James.     So  where  a  par- 
chaser  bona  fide  and  without  notice,  has  a  prior  legal  estitc? 
he  may,  notwithstanding  either  of  the  acts,  make  use  of  it 
as  a  protection  against  the  assignees.     The  grounds  of  thii 
opinion  upon  the  late  act  are,  that  it  was  passed  in  faTonr^ 
of  purchasers,  that  it  does  not  htiy  affirmatively,  that  a  com- 
mission issued  two  months  after  a  conveyance  shaU  MaA 
wlierc  a  commission  has  been  issued  or  a  docket  struck  prio* 
to  the  purchase,  but  merely  enacts  negatively^  that  a  com- 
mission issued  after    that  time  shall  not  bind«   unless  * 
commission  w^s  issued  or  a  docket  struck  before  the  par* 
chase. 

The  express  enactment,  that  the  striking  a  docket  or  fc 

suing  a  commission  shall  operate  as  a  constructive  notice  to 

purchasers,  seems  to  exclude  all  other  kinds  of  construe^ 

tive  notice,  so  far  as  any  aid  is  sought  from  this  statute: 

the  legislature  having  expressly  declared,  tliat  these  tw 

particular  acts  shall  be  deemed  constructive  notice,  it  must 

be 
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^  inferred  that  they  intended  no  other  act  should  have  that 
(Feet.  Therefore  there  is  ground  to  contend,  that  if  a  com- 
lission  has  not  been  issued  or  a  docket  struck,  a  purchaser 
lay  avail  himself  of  the  statute,  although,  for  instance, 
is  solicitor  had  express  notice  that  the  vendor  had  coni- 
litted  an  act  of  bankruptcy.  Against  this  construction  it 
light,  perhaps,  be  argued,  that  as  neither  the  striking  of  a 
locket,  nor  the  issuing  of  a  commission,  was  prior  to  the 
tatute  of  itself  notice  to  a  purchaser,  the  intention  must 
lave  been  to  make  those  acts  constructive  notice,  in  addi- 
ion  to  the  acts  which  equity  already  deemed  tantamount  to 
ictual  notice.  Cases  of  actual  notice  will  entirely  deprive 
ihe  purchaser  of  the  benefit  of  the  act. 

The  provision  which  makes  the  striking  of  a  docket  uo- 
ice,  in  all  events,  was  not  approved  of  (h).  It  was  not 
nrigin^lly  in  the  act,  and  has  since  been  repealed  (i) . 

It  is,  as  we  have  seen,  also  provided,  that  to  claim  the 
iienefit  of  the  act,  the  purchaser  must  not  have  notice  that 
:he  bankrupt  was  insolvent,  or  had  stopped  payment.  If 
t  should  be  thought  that  insolvency  and  stopping  pay- 
nent  do  not  mean  the  same  thing,  considerable  dilSiculty 
oust  frequently  arise  on  this  provision.  Insolvency  of  it- 
lelf  appears  to  include  not  merely  a  stoppage  of  payment, 
but  an  inability  to  pay ;  unless,  however,  the  evidence  of 
iosolvency  be  confined  to  an  actual  stoppage,  it  would  not  be 
jBsy  to  say  what  shall  be  deemed. notice  of  it 

Since  the  above  observations  were  written,  it  has  been  de- 
cided, that  the  insolvency,  mentioned  in  the  statute,  means 
%  general  inability  in  the  bankrupt  to  answer  his  engage- 
ments {k). 

(h)  Rex  V.  Bullock,  1  Taunt.  (i)  49  Geo.  3,  c.  121. 

71 ;  14  Vef.  Jun.  452t  {k)  Auod.  1  Camp.  Ct.49l,  n, 
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lu  a  late  case  (/)  Mr.  Justice  Le  Blanc  said,  that  b 
took  insolvency,  as  it  respects  a  trader,  to  mean  that  he  b 
not  in  a  situation  to  make  his  payments  as  usual,  andthit 
it  does  not  follow  that  he  is  not  insolvent  because  he  wif 
ultimately  have  a  surplus  upon  the  winding  up  of  his  d- 
fairs ;  and  Mr.  Justice  Baylcy  agreed,  that  insolvency  mtm 
that  a  trader  is  not  able  to  keep  his  general  days  of  pij* 
inent,  and  that  he  is  not  to  be  considered  as  solvent,  beoue 
possibly  his  affairs  may  come  round. 

The  provision,  that  the  issuing  of  a  conmiissioD  shill  be 
notice »  although  such  commission  shall  afterwards  be  nqper- 
seded,  extends  even  to  a  commission  which  has  been  n^- 
scded,  without  being  opened^  although  it  was  conteoM, 
that  the  Icgislatiure  must  have  meant  a  commission  (fpcad, 
and  acted  upon,  though  afterwards  superseded  (m). 


SECTION    IV. 
Of  Protection  front  Judgments  and  Rccogmzanm* 

I.  JDy  a  fiction  in  law,  all  judgments  were  supposed  to  b^ 
judgments  of  the  firstday  of  the  term  in  which  they  were  ob- 
tained ;  and  therefore  a  purchaser  might  have  his  estate  "^ 
cumbered  by  a  judgment  acknowledged  subsequently  toil* 
pui  chase  (;^). 

il)  Bayly  t.  Schofield,    1   Mau.         Ca.  308. 
aiid  Scflw.  338.  (w)  Vide  suproy  p.  399,  «*• 

rrt^WatkinsT.  MiuaJ.  3  Camp.         judgmentf. 

lo 
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To  obviate  this  injustice  it  was  enacted  (o),  that  any  judge, 
o£Bcer  of  any  of  his  Majesty's  Courts  of  Westminster, 
at  should  sign  any  judgments,  should,  at  the  signing  of 
e  same,  set  down  the  day  of  the  month  and  year  of  his  so 
ing,  upon  the  paper  book,  docket,  or  record,  which  he 
ould  sign ;  which  day  of  the  month  and  year  should  also 
I  entered  on  the  margin  of  the  roll  of  the  record  where  the 
id  judgment  should  be  entered,  and  such  judgments,  as 
ptinst  purchasers  honafde  for  valuable  considerations  of 
ndst  tenements,  or  hereditaments,  to  be  charged  thereby, 
lould  in  consideration  of  law  be  judgments  only  from  such 
me  as  they  should  be  so  signed,  and  should  not  relate  to 
le  first  day  of  the  term  whereof  they  were  entered,  or  the 
ly  of  the  return  of  the  original,  or  filing  the  bail. 
But  though  this  settled  all  differences  respecting  the 
tion  of  law,  whereby  judgments  ivere  supposed  to  be  all  of 
B  first  day  of  the  term,  by  compelling  the  party  to  set 
wn  the  particular  period  when  the  judgment  was  signed, 
d  declaring  that,  as  against  purchasers  bona  fide  for  a 
luable  consideration,  the  lands,  tenements,  and  heredita- 
mts  to  be  charged  thereby,  should  be  charged  only  from 
eh  time  as  the  judgment  was  signed:  yet,  inasmuch  as  it 
i  not  compel  the  plaintiff  to  carry  in  the  judgment  roll, 
urchasers  and  others  were  rendered  almost  incapable  of 
^vering  what  judgments  were  recovered  (p). 
And,  therefore,  by  another  statute  {q)  it  was  enacted,  that 
Q  clerk  of  the  essoigns  of  the  court  of  C.  B.  the  clerk  o 
e  doggets   of  the  court  B.  R.,  dnd  the  master  of  the 
lee  of  pleas  in  the  court  of  Exchequer,  should  make  and 
It  into  an  alphabetical  dogget,  by  the  defendants'  names, 
all  the  judgments  entered  in  their  respective  courts  of 

»  29  Car.  II.  c.  3.  s.  14,  15.  (g)  4  anJ  5  W.  and   M.  c.  20, 

Cp)  Robinjton  v.  Harriu^ton,  I         made  perpetual  bj  7  and  8  W.  HI. 
if.  Mart.  518,   4th  fdit.  S.  G         c.  35,  ?.  3. 

Michaelmas 
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Michaelmas  and  Hilary  tenns»  before  the  last  day  of  tlie 
ensuing  terms ;  and  of  the  judgments  of  Kaster  and  Trimti 
terms,  before  the  last  day  of  JNIichaelmas  term ;  and  that  no 
jiulgments  should  affect  lands  or  tenements  as  to  bonafiit 
purchasers  for  valuable  consideration,  unless  docketed  and 
entered  according  to  the  act ;  and  it  is  directed  that  eroy 
dogget  shall  be  put  into  and  kept  in  books  in  parchment,  to 
be  searched  by  all  persons,  at  reasonable  times,  paying  4tf. 
for  searching  every  term. 

"  Dockets  or  indexes  to  judgments  were  in  use  long  be- 
fore  this  statute.  They  were  invented  by  the  courts  fir 
tlicir  own  ease,  and  the  seciurity  of  purchasers,  to  av<»d  Ae 
trouble  and  inconvenience  of  turning  over  the  rolls  at  higt 
The  statute  of  William  and  M^ry  did  not  supersede  tlie 
former  practice  of  docketing  the  judgment  in  parehmait  or 
paper,  which  is  still  necessary  to  be  done  by  the  attomie8»  on 
entering  and  bringing  m  the  rolls ;  but  was  intended  to  OIi^ 
rate  in  addition  to  that  practice,  by  requiring  the  dockets  to 
be  entered  in  alphabetical  order  by  the  officers  of  Ik 
court  (r)." 

Now  upon  the  provisions  of  this  act  it  is  to  be  obserred, 
that  judgments  cannot  be  docketed  after  the  time  mentioned 
in  the  act ;  and  the  practice  of  the  clerks  in  docketing  them 
after  tliat  time,  is  only  an  abuse  for  the  sake  of  their  keSt 
and  ineffectual  to  the  party  (s).  And  as  the  object  of  the 
act  is  to  enable  purchasers  to  discover  judgments  by  the 
names  of  the  persons  against  whom  they  are  entered,  if  de 
name  of  a  defendant  be  falsely  entered,  as  GimptoB  fo 
Crompton,  the  judgment  will  be  void  against  purchaser^  ini 
the  court  will  not  amend  the  record  (t). 

If  it  is  wished  to  enter  a  judgment  as  of  a  term,  it  rffoA 

(r)  Tidd'8  Pract.  858,  860 ;  3d  19. 
edit.  Gilb.  C.  P.  HO.  (/)  Sale  t.  Crompton,  1 W*"- 

(s)  Per  Master  of  the  Rolls,  in  61  ;  2  Str.  1209. 
Porshall  v.  Coles,  Appendix,  No. 

be 
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e  actually  entered  before  the  essoign  day  of  the  succeeding 
erm ;  and  Lord  C.  J.  Holt  has  said,  that  if  judgment  be 
igned  in  a  term,  and  in  the  subsequent  vacation  the  defend- 
at  sells  lands,  and  before  the  essoigns  of  the  next  term  the 
liintiff  enter  his  judgment,  it  shall  affect  the  lands  in  the 
fuids  of  the  purchaser  (u).  And  although  this  has  been 
Ottbted  (j?),  yet  it  seems  to  be  correct,  as  the  judgment  is  not 
Bfected  by  the  act  of  Charles  II.  or  that  of  William  and 
lary.  The  judgment  binds  only  according  to  the  letter  of 
be  statute  of  Charles ;  and  it  is  not  required  to  be  docketed 
y  the  act  of  William  and  Mary,  till  before  the  last  day  of 
be  subsequent  term.  And  there  is  no  inconvenience  in 
his  rule,  for  I  find,  upon  enquiry,  that  the  practice  is  to 
idex  judgments  as  soon  as  Jhey  are  signed,  in  order  to  en- 
Ue  purchasers  to  searclvfor  them  with  facility.  But  tins 
nu^ce  is  wholly  independent  of  the  directions  of  the  act 
y  which  judgments  are  required  to  be  docketed. 
Ajlthough  a  judgment  is  not  duly  docketed,  and  therefore 
Old  against  a  purchaser,  yet  if  the  purchaser  has  notice  of 
9  and  did  not  pay  the  value  of  the  estate,  it  will  be  prc- 
naed  that  he  agreed  to  pay  off  the  judgment,  and  equity 

fll  compel  him  to  pay  it  {y). 

_  » 

The  general  rule  of  equity  would  warrant  an  assertion, 
Uit  the  case  would  be  the  same  although  no  agreement  weire 
lade.  In  the  case  of  Forshall  v.  Coles  (z)^  however,  it  ap- 
sars  that  the  Master  of  the  Rolls  held  decidedly,  that  no- 
oe  of  a  judgment  not  docketed  was  not  material.  But 
lis  decision  cannot  be  relied  on :  the  effect  of  it  would  be 
^  overrule  all  the  decisions  on  the  statutes  for  registry  (a). 

(«)  EEodfiOf  T.  Templar,  6  Mod.  684,  pK  7. 
I.  {z)7  Vin.Abr.  54,  pK  6  ;  2  Eq. 

(4f)  Tidd'i  PracL  857  ;  Bac.  Abr.  Ca.  Abr.  592,  pi.  8  ;  S.  C.  MS.  a 

Gwill.  tit.  Execution  (J)  o.  better  note.  Appendix,  No.  19. 
f^)  Tbomas  t .  Pledwell,  7  Vin.  (a)  Vide  infra^  sect  5. 

n.  53,  pi.  5 ;  2  Eq«  Ca.  Abr. 

They 
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They  were  passed  for  precisely  the  same  purpose  as  the  act 
of  William  and  Mar)%  viz.  to  enable  purchasers  readily  to 
discover  incumbrances ;  and  therefore,  if  a  purchaser  his 
notice  of  any  judgment,  the  statute  does  not  in  equitjex- 
tend  to  him,  as  he  is  already  in  possession  of  what  the  legis- 
lature intended  to  furnish  him  with.  This  point,  upon 
which  a  considerable  difference  of  opinion  recently  pI^ 
vailed  in  the  profession,  has  lately  been  decided  by  Lori 
Kldon  in  favour  of  the  judgment  creditor.  The  case  of 
Forshall  v.  Coles  is  therefore  overruled  (&). 

The  statute  of  21  Jac.  I  (c),  for  the  better  division  of 
the  estates  of  bankrupts,  aiacts,  that  all  creditors  by  judg- 
ment, whereof  execution  is  not  served  and  executed  befiie 
the  bankruptcy,  shall  only  come  in  rateably  with  the  otba 
creditors.     In  general,  therefore,  judgments  against  a  buk- 
rupt  are  not  material  where  the  estate  is  sold  by  his  asog* 
nees.     In  a  late  case  (^,  a  man  sold  a  freehold  estate^  vA 
the  conveyance  was  executed  by  all  the  material  partiep ;  but 
no  part  of  the  money  was  paid,  and  the  conveyance  remained 
in  the  seller's  hands.     In  tliis  stage  he  became  a  banknipt, 
and  a  commission  issued  against  him  ;  and  it  appeared  that 
judgments  were   entered  up  against  him  prenous  to  the 
bankruptcy.     The  purchaser  required  satisfaction  to  be  cDr 
tcred  up  on  the  judgments.     This   was  resisted  on  the 
ground  that,  by  the  statute  of  James  I.  the  judgment  debts 
were  reduced  to  a  level  with  the  simple  contract  debts,  for  tbo 
object  of  that  statute  was,  to  put  all  the  cr^editors  on  an 
equality  {e).     Now,  it  was  clear  that  the  seller  had  an  equit- 
able lien  on  the  land  for  its  whole  value,  and  that  the  money 
would  go  to  the  assignees ;  and,  consequently,  if  the  judg- 

(b)  Da?U  V.  Earl  of  Stralhmore,        July,  1813  j   2  Ves.  and  Bw. 
16  Ve8.Jun.4l9.  145. 

(c)  Ch.  19,  s.  9.  («)  See  Newland  ?.-:— i  1 
id)  Sloper  ▼.   Fsh,  Rolls,  29th        P.  Wms.  92, 

mcDt 


bt   PROTECTION  FROM  JUDGMENTS-  589 

eut  creditors  could  execute  their  judgments  against  tlie 
irchaser,  they  would  obtain  a  preference  over  the  other 
t»ditors ;  for,  of  course  the  purchaser  wa6  not  to  pay  his 
boney,  and  also  be  liable  to  the  judgments.  The  case  of 
^rlebar  V.  Fletcher  (y),  appeared  tobe  a  stronger  case  against 
le  judgment  creditors  than  the  present,  for  there  the  piu*- 
laser  had  paid  the  greater  part  of  the  purchase-money 
efore  the  bankruptcy ;  and  although,  in  the  present  case, 
le  conveyance  was  executed,  yet  it  was  not  delivered,  and  . 
ierefore  might  be  considered  as  an  escrow  {g)  and  even  if 
;  operated  to  vest  the  legal  estate  in  the  purchaser,  yet  the 
I8c  was  within  the  spirit  and  meaning  of  the  act  of  James ; 
taiuse  the  estate  in  effect  formed  part  of  the  property  to 
c  distributed.  Upon  these  grounds,  the  assignees  filed  a 
in  against  the  purchaser,  for  a  specific  performance;  but 
be  Master  of  the  Rolls  thought  the  title  too  doubtful  to 
nable  him  to  force  it  on  the  purchaser. 
In  a  later  case,  however  (A),  where  a  man  agreed  to  sell 
isestate^and  became  a  bankrupt  before  the  conveyance 
B8  executed,  the  same  learned  judge  held  that  the  assignees 
'  the  seller  could  make  a  title  without  the  concurrence  pf 
idgment  creditors  whose  judgments  wejre  duly  docketed 
ifbre  the  bankruptcy. 

The  21  Jac.  1,  c.  24,  which  enables  persons  to  have  new 
£cution  against  the  property  of  debtors,  dying  in  execution, 
ovides,  that  the  act  shall  not  extend  to  give  liberty  to  any 
arson  or  persons,  their  executors  or  administrators,  at  whose 
it  or  suits  any  such  party  shall  be  in  execution,  and  die  in 
:ccution,  to  have  or  take  any  new  execution  against  any 
ic  lands,  tenements,  or  hereditaments  of  such  party  dying 
.  execution,  whichshall  at  any  time  after  the  said  judgment 

if)  1  P-  Wms.  737.  where  the  deed  was   in  the  po8« 

ig)  Derby  Canal  Company  v.        session  of  the  purchaser's  colicltor. 
llmot,    9    East,    360 ;    see  (h)  Sharpc  v.  Roahde,  2  Rose, 

»DeU  ?.  Wake,  3  Camp.  394,        192. 

or 
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Dr  judgments  be  by  him  sold  bona  fide  for  the  payment  of 
any  of  his  creditors,  and  the  money  which  shall  be  paid  fir 
the  lands  so  sold  either  paid  or  secured  to  be  paid  to  any  of 
his  creditors,  with  their  privity  and  consent,  in  dischaige  of 
his  or  their  due  debts,  or  of  some  part  thereof. 


II.  Formerly,  if  goods  had  been  sold  during  long  vacatkn, 
a  fieri  facias  tested  the  preceding  term  would  have  ore- 
reached  the  sale,  although  issued  subsequently  to  it  (t). 

To  remedy  this  inconvenience,  it  was  enacted  (A;),  that  no 
writ  of  fieri  facias^  or  other  writ  of  execution,  should  \kA 
the  property  of  goods  against  whom  such  writ  of  ezeeotia 
was  sued  forth,  but  from  the  time  that  such  writ  should  be 
delivered  to  the  sheriff,  under-sheriff,  or  coroners^  to  be  ex- 
ecuted ;  and  for  the  better  manifestation  of  the  said  tane^ 
the  sheriff,  under-sheriff,  and  coroners,  their  dqiuties  aod 
agents,  should  upon  the  receipt  of  any  such  writ,  without 
fee  for  doing  the  same^  indorse  upon  the  back  thereof  Ae 
day  of  the  month  or  year  whereon  he  or  they  received  the 
same  (I). 

It  has  been  said  (/),  that  the  whole  intention  of  thia  pn>* 
vision  was  to  secure  purchasers^  under  a  second  execotifflii 
against  any  former  writ  which  might  have  been  delirend  to 
the  sheriff.    But  a  purchaser  under  a  second  executioR  vas 

(f )  Houghton  ▼.  Rushley^Skio.  (/)  P^r  Asharat,  J.  in  c$n  B* 

257;  and  see  Comb.  145;  2  Veotr.  chiDson  ▼•  Johnson,  1  Tern  Rcpi 

21B.  731. 

(A)29Car.  ILcap.  3,8,  16. 


(I)  This  statute  only  operates  in  favour  of  purchasers.  It  waio** 
passed  for  the  benefit  of  the  debtor.  Houghton  t.  Rushlej,  mip.  ^ 
Norden  ▼.  Needham,  Pasch.  3  W«  and  M.  B.R.  MS.  In  this  last  cue 
it  was  held|  that  deeds  and  writings  could  not  be  taken  In  eiecvtion. 

alwavs 
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8  protected  against  any  prior  writ  of  which  he  had  no 
,  by  the  rule  of  kw,  independently  of  the  statute  of 
{m) ;  and  the  reason  aheady  given  appears  to  he  the 
t  one. 

las  been  doubted  whether  the  word  **  goods,^  in  the 
ferred  to,  extends  to  leasehold  estates ;  and  it  appeari^ 

0  opinions  published  in  Mr.  Rigge's  Observations  on 
try,  that  Mr.  Serjeant  Hill  thought  it  did  not  include 
olds,  but  that  they  might  be  extended  on  a  writ  of 
;  and  consequently  were  bound  from  the  time  the 
lent  was  duly  entered  and  docketed ;  and  that,  on  the 
hand,  Mr.  Butler  thought  the  word  "  goods"  did  com- 
leaseholds,  which  therefore  were  not  bound  until  de- 
to  the  sheriff  of  the  writ  of  execution. 

must  be  admitted,  that  a  leasehold  for  years  may  be 
led  on  an  el^t^  if  it  is  iu  the  possession  of  the  defend*^ 
r  the  time  execution  is  awarded  {n).  It  wad,  however, 
}  long  before  the  statute  of  Charles  II.  that  a  sale  of 
Js  was  good  after  judgment,  although  not  after  exe- 

1  awarded  (o) ;  so  that  it  js  evident,  that  as  to  a  term  of 
the  comtnand  to  the  sheriff  in  an  el^t  does  not  over- 
the  sale  in  the  same  manner  as  it  does  in  the  case  of 
&old  estate.  This  distinction  appe^s  to  have  been 
9idy  taken  in  Fleetwood'^  case. 

ith  respect  to  judgments,  the  statute  of  frauds  hath 
mnches :  the  one  relating  to  judgments  against  real 
;  the  other  relating  to  executions  on  judgments  against 

See  Smallcomb  y.  Backing-  thU  respect  in  the  first  editioa. 

L  Lord  Raym.  251 ;  Ctrtb.  (o)  Sir  Gerard  Fleetwood's  ca. 

^ajney.  Drewe,  4  East,  623.  8  Co.  171 ;  and  see  1  Fitz.  Abr. 

Sir  Gerard  Fleetwood's  case,  tit  Execntion^  pl.l08 ;  2  Ro.  Abr. 

171;  and  see  and  consider  157;  Wilson  y.  Wormol,  Godb. 

I.  p.  6;  38  Ass.  p.  4;  and  161,  pi.  226;  Shirley  y.  Watts, 

ntt  395 ;  Glib.  Ex.  33,  35.  3  Atk.  200. 
ithor  fell  into  an  error  in 

goods 
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goods  or  personal  estate.  The  act  being  a  remedial  one,  the 
mode  of  discovering  whether  leaseholds  are  bound  by  the  last 
provision,  seems  to  be,  first,  an  enquiry  whether  purchascn 
of  leaseholds  were  within  the  mischief  the  le^skture  in- 
tended to  guard  against ;  and  if  they  were,  then  an  enquiiy 
whether  tlie  word  "  goods"  is  sufficiently  comprehenave  to 
effectuate  the  intention  of  the  act* 

First  then,  the  act  was  passed  for  the  quiet  and  in  &voQr 
of  purchasers ;  and  admitting  that  leaseholds  were  only  boosd 
from  the  award  of  execution,  it  is  evident  that  the  first  pro* 
^'ision  in  the  act  does  not  apply  to  leaseholds ;  which  ue, 
therefore,  clearly  within  the  mischief  intended  to  be  guaided 
against  by  the  second  provision,  as  a  sale  of  them  is  liabk 
to  be  overturned  by  a  writ  awarded  in  vacation,  and  tested 
in  the  preceding  term ;  and  if  we  do  not  hold  leaseholds  to 
be  within  tlie  operation  of  this  branch  of  the  act,  the  colu^ 
quence  is,  that  purchasers  of  them  are  stiD  obnoxious  tathe 
danger  which  the  statute  intended  to  guard  them  agaiost 

Assuming  that  leaseholds  are  within  the  meaning,  it  le- 
mains  to  inquire,  whether  th^y  are  within  the  words  of  the 
act.  This  depends  upon  the  construction  which  the  mti 
'^  goods,"  as  used  in  the  act,  ought  to  receive, 

Sieiis,  bona.  Sir  Edward  Coke  says  (p),  includes  all 
chattels,  as  well  real  as  personal.  C/iattels,  he  adds,  is  i^ 
French  word,  and  signifies  goods,  which  by  a  word  of  art  we 
call  catalla.  And  this,  as  Sir  Wm.  Blackstone  obeerves  {q), 
is  true  if  understood  of  the  Norman  dialect,  for  in  th^ 
Grand  Ccni^tumicr  (r),  we  find  the  word  chattels  used  and 
set  in  opposition  to  a  fief  or  feud,  so  that  not  only  goods,  but 
whatever  was  not  a  feud,  were  accounted  chattels ;  and  the 
learned  commentator  is  of  opinion  that  our  law  adq>t8  it  in 
the  same  large,  extended,  negative  sense. 
This  opinion  appears  to  be  correct,  if  confined  to  the  woid 

(j))  Co.  Lilt,  1 18,  b.         (^)  2  Comm.  385,  7ib  fdit.         (r)  C.  87. 

cAatfch ; 
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hatteh ;  but  it  must  not  be  extended  to  the  word  goods, 
hich,  in  our  law,  certainly  has  a  more  confined  operation. 

By  the  civil  law,  however,  bona  includes  all  chattels,  as 
ell  personal  as  real ;  and  therefore  a  general  bequest  of  all 
ie*s  goods  will  pass  a  leasehold  estate  {s),  because  the  civil 
w  guides  the  construction  of  bequests  of  personalty ;  but  it 
ems  dear,  that  in  an  assignment,  which  must  be  construed 
x!ording  to  the  rules  of  the  common  law,  a  leasehold  estate 
ill  not  pass  under  the  word  goodif  (I). 

It  is  evident,  therefore,  that  in  some  cases  that  word  will 
dude  leaseholds,  while  in  others  it  will  not ;  tod  the  true 
lie  to  discover  what  sense  was  affixed  to  it  in  the  statute 
*  firauds  seems  to  be,  an  investigation  of  the  meaning  usually 
tached  to  the  same  word  in  acts  of  parliament  passed  before 
lat  statute* 

By  the  statute  of  West  2,  (/),  it  is  enacted,  that  where^ 
pon  the  death  of  any  person  intestate  and  indebted,  the 
')dds  (bona)  shall  come  to  the  ordinary,  he  $hall  be  bound 
»  pay  the  debts  so  far  as  the  goods  (bona)  will  extend^  in 
le  like  manner  as  executors  would  have  been  if  he  had  lef( 
will.  And  in  the  Slst  Edw.  III.  {u)  for  the  commitment 
'  administration,  the  word  goods  {biens)  only  is  used. 

(#)  Portman  v.  WillU,  Cro.  (0  13  Ed.  1.  c.  19, 

1^.886,  (»}Slat.  I.  ell. 


<I)  This  was  decided  in  4  Rd.  VI. ;  but  in  Portman  t.  Willis,  ubisup. 
iwdy  was  of  opinion,  against  Popham  aud  Clench,  that  a  grant  of 
%nia  bona  mobilia  et  immobiliaj  would  pass  leases  for  years;  and  so,  h« 
kl,  would  a  grant  of  omni0  bona  in  genoral;  for  39  H.  VI.  35,  was, 
at  m  man  had  rent  for  years,  and  granted  omnia  bona  Mua;  and  it  was 
Id  that  this  rent  passed  ;  and  he  Touched  4  Hen.  IV.  as  another  au- 
urity,  because  an  executor  shall  hate  an  ejectione  fir  mas  by  the  equity 
the  statute  of  4  Ed.  HI.  dt  bonis  asportatis. 

On  examination,  it  appears,  that  the  authorities  cited  by  Gawdy  do  not 
ply.  The  grant  was  of  omnia  bona  et  catalla^  1am  viva  quam  mortua  / 
d  in  the  statute  of  4  Edw.  Ill  the  wordi  biens  et  chateux  are  uiMsd. 

2q  In 
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In  both  these  statutes,  therefore,  the  word  goods  \u< 
considered  as  denoting  personalty  in  general  It  may  k' 
(Iced  be  objected,  that  terms  for  years  were  not  then  modi 
in  use ;  but  allo^iing  this,  later  acts  place  the  point  still  more 
out  of  doubt. 

Thus  the  21st  Hen.  VIII.  c.  5,  after  directing  how  ad- 
ministration shall  be  granted  in  certain  cases  of  the  "  goods'* 
of  intestates,  contains  a  direction,  that  surety  shall  be  talen 
of  the  administrators  for  the  administration  of  the  **  goods, 
chattels,  and  debts,''  which  they  should  be  authorised  to 
minister  (or). 

In  this  statute,  then,  the  word  "  goods"  was  used  as  synony- 
mous to  goods,  chattels,  and  debts :''  and  the  pmnt  seems  to 
be  placed  beyond  controversy  by  the  same  sense  being  at- 
tached to  that  word  in  a  statute  passed  but  a  few  years  pre- 
viously to  that  upon  which  the  present  qtiestion  arises. 

Tlie  statute  to  which  I  allude  is  the  22d  and  23d  Car.  11. 
c.  10,  which,  after  giving  power  to  commit  administration  of 
the  "  goods"  of  intestates,  directs  bonds  to  be  taken,  with  a 
condition  for  (amongst  other  things)  making  an  inventory  of 
the  "goods,  chattels,  and  credits"  of  the  deceased;  which  words 
are  used  throughout  the  condition.  In  fact,  tlie  words  "goods," 
"goods,  chattels,  and  credits,"  and  "estate,"  have  one  andtbc 
same  meaning  attached  to  them  throughout  the  statute  iy)* 

As  this  point  is  of  very  great  importance  in  practice,  and 
the  opinion  of  so  great  an  authority  as  Setjeant  Hill  would 
perpetiuiUy  lead  to  disputes  on  this  subject,  it  is  hoped  thw 
minute  (and  I  fear  tedious)  investigation  mil  not  be.unnic- 
ceptable  to  the  learned  reader. 

It  remains  to  remark,  that  Lord  Hard\vicke  seems  to  ha^ 
considered  leaseholds  as  within  the  operation  of  the  l6d 
section  of  the  statute  of  frauds,  and  consequently  as  not  boffljd 
until  the  delivery  of  the  ^v^it  of  execution  to  the  sheriff. 

(jt)  And  sec  43  Eliz.  c.  8  (jf)  And  see  29  Car.  II.  c. 3, 1.  Sf. 
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For  in  Burdon  v,  Kennedy  (2;),  his  Lordship  said,  where 
1  execution  by  elegit^  or  fieri Jacia,9^  is  lodged  in  a  sheriff's 
mds,  it  binds  goods  from  that  time,  except  in  the  case  of 
le  crown,  and  a  leasehold  estate  is  also  affected  from 
\at  time ;  and  if  the  debtor,  subsequent  to  this,  makes  gn 
ssignment  of  the  leasehold  estate,  the  judgment  creditor 
eed  not  bring  a  suit  in  ejectment  to  come  at  the  leasehold 
state,  by  setting  aside  the  assignment,  but  may  proceed  at 
iw  to  sell  the  term,  and  the  vendee,  who  is  generally  a 
lend  to  the  plaintiff,  will  be  entitled  at  law  to  the  pos- 
Bsdon,  notwithstanding  such  assignment  (I). 


III.  There  is  still  another  provision  in  the  act  of  Charles 
I.  in  &vour  of  purchasers.  It  is  enacted,  that  the  day  of 
he  month  and  year  of  enrolment  of  recognizances  shall  be 
et  down  in  the  margin  of  the  roll ;  and  that  no  recogni- 
ance  shall  bind  any  lands,  &c.  in  the  hands  of  any  pur* 
baser,  bona  fide  and  for  valuable  consideration,  but  from 
he  time  of  such  enrolment  (a). 


SECTION  V. 
Of  l\otection  from  unregistered  Deeds,  &p, 

\JX  several  acts  of  parliament  all  deeds  and  wills  concem- 
ng  estates  within  the  north  (6),  east  (c),  or  west  (rf)  ridings 

(x)  3  Alk.  739  ;  and  see  Jeanes  (c)  6  Ann,  c.  35. 

r.  Wilkins,  1  Ves.  195.  frf)  2  and  3  Ann,  €•  4. 1  5  Ann, 

(a)  29  Cha.  11.  c.  3,  s.  18.  r.  18, 
(6)  8  Geo.  II.  c.  6. 


(I)  Note,  if  the  judgment  creditor  tamper  with  the  sheriff  to  have  the 
ifate  sold  at  an  under  value,  equity  will  relieve  a^inst  the  sale.  Gas« 
»ign  y.  Stut.  3  Cha.  Rep.  32.     See  Dillon  v.  Byrn,  Irish  Term  Hep. 
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of  the  county  o>f  York;  or  within  the  town  and  county  of 
Kingston  upon  HiiU  {e) ;  or  within  the  county  of  Middle- 
sex (y*),  are  directed  to  be  registered. 

And  it  is  enacted,  that  all  such  deeds  shall  be  adjudged 
fraudulent  and  void  against  any  subsequent  purchaser,  or 
mortgagee,  for  valuable  consideration,  unless  a  memorial 
thereof  be  registered  in  the  manner  thereby  prescribed,  be- 
fore the  registering  of  the  memorial  of  the  deed,  under 
which  such  subsequent  purchaser,  or  mortgagee,  shall 
claim. 

And  that  all  devises  by  will  shall  be  adjudged  fraudu* 
lent  and  void  against  subsequent  purchasers  or  mortga- 
gees, unless  a  memorial  of  such  will  bo  registered  within 
the  space  of  six  months  after  the  death  of  the  devisor,  or 
testatrix,  dying  within  Great  Britain  ;  or  within  the  space 
of  three  years  after  his  or  her  death,  dying  upon  the  sea,  or 
in  parts  beyond  the  seas.  Wills  registered  within  the  time 
allowed  by  the  act,  \vill  prevail  over  even  a  prior  registered 
conveyance ;  but  no  time  is  limited  by  the  act  within  which 
a  memorial  of  a  will  must  be  registered.  It  may  there- 
fore be  done  at  any  time  where  there  is  no  adverse  title  un- 
der a  prior  registered  conveyance ;  and  there  is  no  weight 
in  an  objection  which  has  lately  been  made,  that  the  estate 
descends  to  the  heir  at  law,  if  the  will  be  not  registered 
within  the  periods  above  specified. 

This  provision  is  the  same  in  all  the  acts,  but  difieient 
provisions  are  made  by  the  several  acts  in  the  case  of  wills 
contested  or  suppressed. 

If  the  devisee  of  an  estate  within  any  of  the  three  rid- 
ings of  the  county  of  York,  or  the  tovvn  of  Kingston  upon 
Hull,  be  disabled  to  exhibit  a  memorial  within  the  time 
Jiinited,  by  the  suppression  of  the  will,  or  other  inevitable 

(e,  6  Ann,  c.  35.  (  / )  7  Ann,  3.  20. 

diffiniitt, 
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flifficulty,  then  a  memorial  entered  of  such  impediment  with- 
in six  months  after  the  death  of  sttch  devisor  or  testatrix,  who 
shall  die  within  Great  Britain,  or  within  three  years  after 
the  decease  of  such  person  who  shall  die  upon  the  sea,  or 
beyond  the  seas ;  and  a  memorial  of  such  will,  also  registered 
within  six  months  after  the  removal  of  such  impediment,  will 
protect  the  devisees  against  any  purchaser  subsequently  fo  the 
w'ilL 

But  as  to  the  estates  in  the  north  riding  of  York,  it  i$ 
enacted,  that  in  case  of  the  concealment  or  suppression  of 
any  will  or  devise,  any  purchaser  shall  not  be  disturbied  or 
defeated  in  his  purchase,  unless  the  will  be  actually  regis- 
tered within  three  years  after  the  death  of  the  devisor. 

As  to  estates  in  the  county  of  Middlesex,  it  is  pro- 
vided, that  an  entry  of  the  impediment  within  two  years 
after  the  death  of  any  devisor  or  testatrix  who  shall  die  in 
Great  Britain,  or  within  four  years  after  the  decease  of  such 
person  who  shall  die  upon  the  sea  or  beyond  the  seas ;  and 
the  registiy  of  a  memorial  of  the  will  within  six  months  af- 
ter the  removal  of  the  impediment,  shall  be  good.  But  no 
concealed  will  is  to  affect  a  purchaser,  unless  it  be  registered 
within  five  years  after  the  death  of  the  testator. 

None  of  the  acts  extend  to  copyhold  estates,  or  to  leases 
at  rack-rents,  or  not  exceeding  21  years,  where  the  actual 
possession  and  occupation  go  along  with  the  lease.  And 
the  act  for  the  county  of  Middlesex  does  not  extend  to  any 
of  the  chambers  in  Seijeant's  Inn,  the  Inns  of  Court,  or 
Inns  of  Chancery. 

And  it  is  by  the  same  acts  ftirther  provided,  that  no 
judgment,  statute,  or  recognizance  (other  than  such  as  shall 
be  entered  into  in  the  name  and  upon  the  proper  account  of 
the  king,  his  heirs  and  successors)  shall  bind  any  such  es- 
tates as  aforesaid,  but  only  ftom  the  time  that  a  memorial 
thereof  shall  be  duly  entered.  ' 

2  Q  3  This 
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This  clause  i«  general  as  to  estates  in  Middlesex ;  but  as 
to  estates  in  the  east  and  west  ridings  of  York,  and  King- 
ston upon  Hull,  it  is  enacted,  that  the  registry  of  judg- 
ments, statutes  or  recognizances  within  thirty  days  after  the 
acknowledging  or  signing  thereof,  shall  bind  all  the  lands 
of  the  defendant  at  the  time  of  such  acknowledgment  or 
signing ;  and  the  same  provision  is  made  as  to  estates  io 
the  north  riding  of  York,  only  that  the  time  is  limited  to 
twenty  days. 

In  commenting  on  these  important  acts,  I  propose  to 
consider,  first,  the  memorial  required  by  the  acts ;  secondly, 
what  instruments  must  be  registered ;  thirdly,  the  excep- 
tions in  the  acts ;  and  fourthly,  the  equitable  doctrine  on 
these  statutes  in  regard  to  notice. 


I.  And  first,  every  memorial  of  a  deed  or  conveyance  is 
directed  by  the  acts  to  be  under  the  hand  and  seal  o{$mt 
or  one  of  the  grantors  or  grantees,  his  or  their  heirs,  execu- 
tors,  or  administrators,  guardians,  or  trustees,  attested  bv 

• 

two  >ritncsscs,  one  'ivhe7'eqf  to  be  one  of  the  witnesm  to 
Vie  execution  of  the  deed;  which  i^itness  shall,  upon  his 
oath  before  the  raster,  prove  the  signing  and  seahng  of 
the  memorial,  and  the  execution  of  tfie  deed  mentioned  in 
such  memorioL 

A  line  is  by  mistake  omitted  in  the  act  for  the  north  rid- 
ing of  York ;  the  memorial  is  required  to  be  attested  ^  by  two 
witnesses  to  the  execution  of  such  deed,  which  witness'  is 
directed  to  prove  the  execution  of  the  memorial  and  the 
deed.  It  is  evident,  that  the  words  in  the  other  acts  **  one 
whereof  to  be  one  of  the  witnesses"  are  omitted  aAer  the 
V  ord  "  witnesses,"  and  before  the  words  "  to  the  execotioD 

of 
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■  such  deed."     By  this  act  the  person  signing  the  mcmo- 
al  may  acknowledge  it,  and-thc  excailion  of  the  deed. 

The  intention  of  the  legislature  clearly  was,  that  no  deed 
iould  be  memorialised,  the  execution  of  which  hy  the 
ranting  party  was  not  proved  on  oath  by  one  of  the  wit- 
esses  to  it;  for  although  the  memorial  may  be  executed 
ither  by  the  grantor  or  grantee,  yet  one  of  the  witnesses  to 
t  must  be  a  witness  to  the  execution  of  the  deed^  and  this 
aust  be  understood  to  mean  not  merely  the  execution  by  an 
lonecessary  party,  as  the  grantee,  but  the  execution  by  the 
)arty  from  whom  the  estate  mcTves. 

It  is  however  obser^'ed,  in  the  Observations  on  Regis- 
ry(^),  that  if  a  considerable  time  has  elapsed  from  the 
ate  of  a  deed  intended  to  be  registered,  and  all  the  wit- 
essqf  are  dead,  or  the  testimony  of  any  of  them  not  easily 
btained,  no  further  delay  need  originate  from  either  cause, 
s  the  re-execution  ofsnch  deed  hy  any  one  of  the  parties 
%  tJie  presence  of  a  7iew  witness,  will  be  sufficient  to  ef- 
ictuatc  the  registry. 

Now  there  seems  great  reason  to  contend,  that  such  a 
lemorial  would  be  wholly  inoperative  under  the  register- 
ig  acts.  A  witness  to  the  execution  of  a  deed  which  is 
itended  to  be  registered,  was  required  for  the  purpose  of 
iithenticating  the  original  execution  of  it,  and  to  prevent 
)rged  deeds  from  being  put  on  the  register  (A).  The  re* 
iiisition  of  the  act  is  not  even  substantially  complied  with 
y  an  execution,  which  is  totally  inoperative,  and  which,  if 
;  had  any  operation,  would  be  a  fraud  upon  the  revenue. 

It  seems  that  the  direction  in  the  act,  by  which  the  heirs, 
Jcecutors,  or  administrators,  guardians,  or  trustees  of  some 
r  one  of  the  grantors  or  grantees,  are  authorised  to  execute 
be  memorial,  has  been  thought  not  to  convey  a  very  clear 

ig)  R*»gg«  <>n  R«S-  P-  76,  n.  (d  ,  (A)  See  Hobhoase  v.  Hamiltoo, 

recedeot,  No.  32,  p.  143.  1  Scho.  and  Lef.  207. 
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idea  of  the  manner  in  which  the  r^istry  by  such  represen* 
tative  is  to  be  eflfected ;  and  therefore  the  register  requires 
the  instrument  to  be  registered,  to  be  sealed  and  delivered 
by  the  person  requiring  the  registry,  as  if  he  was  a  party  in 
his  own  right  (t). 

But  it  seems  quite  clear,  that  no  such  execution  is  D^ 
cessary.  The  representative  need  execute  the  memoriil 
only  in  the  presence  of  two  witnesses,  "  one  whereof  to  be 
one  of  the  witnesses  to  the  execution  of  such  deed  or  oo&- 
veyance,"  which  witness  will  then,  according  to  the  vm 
words  of  the  act,  prove  the  signing  and  sealing  of  the  me- 
morial, and  the  execution  of  the  deed  or  conveyance  mat* 
tioned  in  such  memorial. 

So  it  seems,  that  where  a  lease  or  any  other  deed  is  from 
a  corporation,  who  of  coiurse  affix  merely  a  seal  without  iny 
signature,  the  lessee  is  required  to  execute  the  deed  for  the 
conveniency  of  registry  (Ar). 

This  practice  is  open  to  the  observation  just  made;  for 
it  is  clear,  upon  principle  as  well  as  authority  (/),  that  i 
corporation  affixing  their  seal  is  tantamount  to  a  signing 
and  sealmg  by  an  individual.  And  it  is  to  be  observed,  that 
\n  this  and  the  preceding  cases,  it  is  indispensably  requisite 
that  one  of  the  witnesses  to  the  original  execution  of  theio- 
strumcnt  intended  to  be  memorialised,  should  be  a  witness 
to  the  memorial. 

It  appears  also  that  the  registers  are  in  the  habit  of  I^ 
ceiving  and  registering  certificates  of  writs  of  execution  («)i 
decrees  or  orders  from  the  courts  of  equity,  or  rules  of  the 
courts  of  law  (n),  office  copies  of  wills  (o),  and  certificates  of 
the  discharge  of  judgments  (pj^  none  of  which  are  autho- 

(i)  Riggp,  74  n.  (b)  Precedent,  (m)  Rigge,  Precedent  35, p.  14^- 

No.  31,  p.  I  12.  («)  Id.  83,  n*  (h). 

ik)  Rigge,  106,  107.  (o)  Id.  96,  ii.  (s;. 

(/}  Doe  V,  Hogg,    1  New  Rep.  (p)  Id.  87,  n, 

306. 
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h1  to  be  registered,  or  can  be  legalljr  received.  And  it 
Tefore  seems  ckar,  that  the  registry  of  such  instnunents 
wholly  nugatory,  so  far  as  any  priority  or  effect  is  at- 
npted  to  be  given  to  them  by  force  of  the  act. 
So  wills  and  probates,  and  copies  of  wills  officially  au- 
mticatedy  which  have  not  been  registered  within  the  period 
ected  by  the  statute,  are  received  at  the  office,  and  it  is 
)ught  would  operate  against  persons  purchasing  subse- 
ent  to  the  registry,  notwithstanding  the  non-existence  of 
y  decree  or  order  to  warrant  the  delay  {q).  But  the  same 
servation  applies  to  this  practice  as  was  made  by  the  Mas- 
•  of  the  Rolls  in  Forshall  v.  Coles,  on  docketing  judg- 
mts  after  the  time  appointed  by  the  act  of  William  and 
ary  (r) ;  it  is  only  an  abuse  for  the  sake  of  fees,  and  inef 
Jtual  to  the  parties. 
In  regard  to  the  contents  of  the  memorial — the  anxiety 

the  legislature  not  wantonly  to  compel  the  disclosure  of 
e  concerns  of  individuals,  induced  them  simply  to  require 
at  every  memorial  should  contain,  first,  tlie  day  of  the 
[>nth  and  year  when  the  deed,  &c.  bears  date,  and  the 
imes  and  additions  of  all  the  parties  to  it,  and  of  the  de- 
sor  or  testatrix  of  a  will,  and  of  all  the  witnesses  to  such 
ed,  &c.  and  the  places  of  their  abode ;  and  secondly,  the 
morsy  manors,  lands,  tenements,  and  hereditaments  con- 
ined  in  such  deed,  &c.  and  the  names  of  the  parishes,  &c. 
dere  any  sudi  estates  lie  that  are  comprised  in,  or  affiscted 
r  such  deed,  &c.  in  such  manner  as  the  same  are  expressed 

mentioned  in  such  deed,  &c.  or  to  the  same  effisct  {s).  A 
emorial,  therefore,  to  the  following  effect  would  fully  com- 
y  with  the  requisitions  of  the  act :  "  A  memorial  to  be  en- 
•Ued  pursuant  to  act  of  parliament,  of  an  indentiure.  It 
*ars  date  the  14th  day  of  June,  1806.    It  is  made  between 

(q)  Rigge,  8  i,  D.  (t)  7  Ann|  c.  20,  s.  & 

(r)  Kide  supra ^ 

A.  of 
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A,  of,  &c.  [here  insert  the  description],  of  the  one  part,  ami 

B,  of,  &c.  [here  insert  the  description],  of  the  other  part.  It 
comprises  all  that  manor,  &c.  [here  insert  the  parcels ;  tli.- 
general  words  need  not  be  inserted,  but,  instead  thereof,  say,  • 
"  with  their  rights,  members,  and  appurtenances."]     And 
the  said  indenture,   as  to  the  execution   thereof  by  the 
said  A  and  B,  is  witnessed  by  C,  of,  &c.    [here  insert 
his  description],  and  D,  of,  &c.  [here  insert  his  descrip- 
tion].    And  the  said  indenture  is  hereby  reqidred  to  be 
registered  by  the  said  B,  as  witness  his  hand  and  seal  this 
14th  day  of  June,  1806.     Signed  and  sealed  in  the  pre- 
sence of  C  or  D,  [one  of  them  must  attest  the  memorial]. 
and  E,  of,  &c."     It  «eems,  however,  advisable  to  go  a  stq) 
further,  and  to  state  to  whom  the  estate  is  conveyed,  as 
this,  where  there  are  more  than  two  parties,  will  facilitate 
a  search  for  incumbrances  on  the  estate ;  but  no  good  rea- 
son can  be  given  why  the  parties  should  be  put  to  expense 
by  stating  the  instrument  more  fully.     When  a  purchaser 
discovers  what  deeds  were  executed,  he  will  of  course  re- 
quire the  production  of  them ;  and  so  no  mischief  can  arise 
by  a  strict  adherence  to  the  letter  of  the  act. 

With  respect  to  the  parcels  it  is  provided,  that  where 
there  are  more  writings  than  one  for  making  or  perfecting 
any  conveyance  or  security  which  concerns  the  same  es- 
tates, it  shall  be  a  suflBcient  memorial  thereof,  if  all  the 
estates  are  only  once  named  in  the  memorial  of  any  one 
of  the  deeds  or  writings,  with  the  names  and  additions  of 
the  parties  and  witnesses,  and  the  places  of  their  abodes 
are  only  set  down  in  the  memorials  of  the  same,  with 
a  reference  to  the  deed  or  writing  whereof  the  memorial 
is  so  registered,  that  contains  the  parcels  mentioned  in 
all  the  deeds,  and  directions  how  to  find  the  r^stering  tlie 
same  {t). 

This  provision  has  been  extended  in  practice.     It  is  usual, 

s     ■  (0  7  Ann,  c.  20^  s.  6. 

for 


UNKEGISTERED   DEEDS,  &C.  603 

• 

for  instance,  in  a  memorial  of  an  assignment  of  a  lease,  to 
refer  for  the  parcels  to  the  prior  registry  of  the  lease,  al- 
though a  separate  and  distinct  transaction.  This,  however, 
is  very  incorrect.  The  statute  only  authorises  such  a  refer- 
?nce  where  several  ^vriting8  are  executed  to  perfect  the  same 
»nveyance  or  security.  And  where  the  memorial  does  not 
»mply  with  the  directions  of  the  act,  the  person  claiming 
inder  the  deed  defectively  registered  cannot  insist  on  tlie 
benefit  of  the  statute  against  a  subsequent  purchaser,  with- 
out notice  whose  conveyance  is  duly  registered. 


II.  We  are  to  consider  what  deeds  ought  to  be  registered, 
[t  is  not  easy  to  conceive  that  any  doubt  could  arise  on  this 
bead  ;  but,  nevertheless,  two  questions  have  been  agitated. 

First,  it  has  been  contended,  that  a  deed  of  appointment 
under  a  power  need  not  be  registered;  because  upon  the  ex- 
ecution of  a  power,  the  interest  limited  by  it  arises  under 
the  deed  creating  the  power.  But  to  this  it  was  answered, 
that  the  deed  was  within  the  mischief  intended  to  be  guarded 
against  by  the  act,  as  a  purchaser  could  not  otherwise  dis- 
cover whether  the  power  was  exercised ;  and  it  was  accord- 
ingly decreed,  that  deeds  of  appointment  must  be  regis- 
tered {u). 

The  other  question  was,  whether  the  non-registry  of  a 
lease  was  cured  by  registering  an  assignment  in  which  tlie 
lease  was  recited ;  and  it  was  very  properly  decided,  that  it 
was  not  {x) ;  for  the  intention  of  the  legislature  was,  that 
the  renter  should  contain  such  information  as  might  enable 
purchasers  to  ascertain  whether  estates  were  or  were  not 
subject  to  incumbrances ;  for  which  purpose  it  is  necessary, 

(ti)  Scrafton  v.  Quincey,  2  Ves.  (x)  Honeycomb  y.  WuldroD, 

413.  2  Str.  1064. 

that 
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that  the  register  should  contain  a  regular  chain  of  title. 
If  one  link  is  broken,  the  object  of  the  legidature  is  defeats  d. 


III.  We  come  to  the  exceptions  in  the  acts. 

The  first  exception  is  of  copyhold  estates.  This  exception 
is  very  general ;  and  it  may  be  thought  that  no  deed  relating 
to  a  copyhold  estate  need  be  registered.  No  effectual  lien 
can  be  created  on  the  land  irithout  its  appearing  on  the 
court  rolls.  A  lease,  indeed,  once  created  by  licence  is  a 
common  law  interest,  and  may  be  assigned  without  tlic 
assignment  appearing  in  the  court  books ;  but  this  is  a  ver}' 
inconsiderable  mischief,  as  the  license  must  appear  on  tbc 
court  rolls.  Indeed,  in  some  few  manors,  copyhold  tenants 
may  lease  without  license,  and  this  is  a  good  custom.  But 
still  in  all  cases,  although  the  interest  granted  by  the  lease 
is  a  common  law  interest,  yet  the  estate  remains  copyhold, 
and  appears  to  be  within  the  exception  in  the  act.  However, 
it  is  certainly  advisable  to  register  such  leases  of  copyhold 
estates  as,  if  the  estate  were  freehold,  would  require  registry. 

The  next  exception  is  of  leases  at  rack-rent  It  frequently 
happens,  that  a  lease  originally  at  rack-rent  becomes  of  some 
value  in  the  course  of  a  few  years.  When  the  lease  is  sold 
for  a  valuable  consideration,  the  question  arises,  whether  the 
lease  continues  within  the  exception,  or  ought  tobe  registered 
(vf).  On  one  side  it  may  be  urged,  that  the  property  bong 
valuable,  is  within  the  spirit  of  the  statutes,  as  a  purchaser 
of  it  might  otherwise  be  defeated  by  a  prior  secret  asagn- 
ment.  But,  on  the  other  hand,  it  may  be  said,  that  the 
next  exception  shews  the  l^slature  did  not  intend  every 
species  of  property  to  be  subject  to  the  acts,  although  it  may 
be  a  saleable  interest.  And  it  may  be  insisted,  that  the 
lease,  at  the  time  it  was  granted,  having  been  within  the 

iy)  See  Rlgge,  88,  n.  (n), 

exception, 
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xccption,  cannot  be  affected  by  any  matter  f a?  po^f^/ocfo, 
L)r  then  one  day  it  may  be  within  the  exception,  and  another 
b  inay  be  subject  to  the  directions  of  the  act,  just  as  the 
property  may  rise  or  fall  in  value.  Perhaps,  therefore,  the 
K^tter  opinion  is,  that  a  lease  originally  at  rack-rent,  and 
within  the  exception  in  tlie  acts,  continues  so  during  the 
erm,  although  it  may  become  a  valuable  and  saleable  inte- 
lest. 

The  next  exception  is  of  leases  not  exceeding  21  years, 
vhere  the  actual  possession  and  occupation  go  along  with 
lie  lease.  And  it  has  been  said,  that  where  such  a  lease  be- 
comes assigned  for  a  valuable  consideration,  its  registry  ought 
ilways  to  be  recommended,  and  particularly  when  such 
issignment  is  by  way  of  mortgage  :  for  then  it  is  clearly  out 
jf  the  exemption,  the  possession  and  occupation  (mentioned 
:5onjunctively)  being  divided  {z).  The  latter  part  of  this 
3bservation  is  correct ;  and  it  is  always  usual  in  practice  to 
require  a  beneficial  lease,  not  exceeding  21  years,  to  be  regis- 
tered where  it  is  assigned  by  way  of  mortgage.  And,  in- 
deed, the  acts  seem  cautiously  worded,  so  as  not  to  exempt 
the  lease  in  that  event.  But  it  is  impossible  to  contend, 
that  the  assignment  of  the  lease  for  a  valuable  consideration 
can  take  it  out  of  the  exception.  It  still  remains  clearly 
within,  as  well  the  spirit  as  the  words  of  the  exception. 
\Vhile  the  possession  and  occupation  go  along  with  the 
lease  no  one  can  be  deceived,  and  the  lease  still  continues 
"  a  lease  not  exceeding  21  years,  where  the  possession  and 
occupation  go  along  witl^  the  lease." 

The  last  exception  requiring  notice  is,  of  the  chambers  in 
Serjeant's  Inn,  which  is  certainly  within  the  city ;  and  it 
therefore  seems  to  have  been  doubted,  whether  the  legislature 
did  not  intend  the  act  of  7  Ann  to  include  in  its  operation 
the  whole  metropolis,  except  the  borough  of  Southwark  {a). 

(r)  Rig-e,  88,  n,  ^o).  (a)   Kigg''.  88,  o.  (p). 

But 
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But  there  is  not  the  least  ground  for  this  doubt.  It  is  not 
surprising  that  the  mistake  should  have  been  made,  and  it  is 
impossible  to  argue,  that  such  an  error  shall  make  an  act 
jiassed  relating  to  lands  "  in  the  county  of  jNIiddlcsex,"  upon 
the  petition  of  the  "justices  of  the  peace,  and  grand  jury 
of  the  county  of  Middlesex,**  extend  to  the  city  of  London. 
This  construction  would  invalidate  some  thousands  of  leases, 
as  the  general  opinion  of  the  profession  is,  that  the  act  docf 
not  extend  to  the  city. 


IV.  The  fourth  division  of  this  subject  remains  to  be 
difcusscd.     The  questions  on  this  head  are  simply  three, 

viz. 

First,  Whether  a  person  having  the  l^al  estate,  as  a 
mortgagee,  and  advancing  more  money  without  notice  of  a 
second  mortgage  duly  registered,  shall  hold  against  the 
second  mortgagee,  till  he  is  satisfied  all  the  money  he  has 
advanced?     And    it    hath    been  adjuged  that  he  shall 

{b)  (I). 

This  decision  was  made  upon  this  ground :  that  though 

tlie  statute  avoids  deeds  not  registered,  as  against  purchasers, 

yet  it  gives  no  greater  efficacy  to  deeds  that  are  registered 

than  they  had  before;  and  the  constant  rule  of  equity  is, 

that  if  a  first  mortgagee  lends  a  further  sum  of  money  with* 

{b)  Bedford  ?.  Dadhoase,  2  Eq,         5  ;  Wrighfsoo  v.  Hudson.  2  £q. 
Ca.  Abr.  615,pl.  I2i2Ktl.  iiiCha.         Ca  A br.  699,  pi. 7. 


(I)  Lord  Rcdrsdale  has  deferminod  diflff  renlly  on  (he  Irinh  rrglstering 
acf>  because  (he  act  declares  that  i'?ery  deed  sball  be  efiVctoal  arron/ny 
io  the  priorify  of  the  time  of  registry.  Th^re  appears  to  have  been  coo» 
siderable  dilRculty  in  the  waj  of  this  decision.  Bashe!!  ▼•  Boshell,  La- 
touchc  V.  Lord  Dunsany,  1  iicho.  and  Lcf.  90^  I37« 

out 
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It  notice  of  the  second  mortgage,  his  whole  money  shall  be 
lid  in  the  first  place. 

Indeed  tliis  rule  ought  to  be  more  inflexible  in  a  register 
lan  in  any  otlier  county ;  because,  by  the  establishment  of 
le  register,  the  second  mortgagee  hath  the  best  possible 
cans  of  discovering  whether  the  estate  is  inciunbered,  and 
ho  the  incumbrancer  is;  and  if  he  has  not  searched  the 
'gister,  or,  having  searched  the  register,  has  neglected,  in 
)mpliance  with  the  general  rule  of  equity,  to  give  the  prior 
icumbranccr  notice  of  the  second  mortgage,  he  is  not  a  pro. 
?r  object  for  the  extraordinary  protection  of  a  court  of  eqiii- 
r:  for  even  the  rule  of  law  is,  vigilantihus  nondormienli- 
Its  scrvat  lex. 

This  principle  extends  to  a  mortgagor  paying  off  mortgagc- 
loney  to  a  mortgagee,  without  notice  of  his  having  trans- 
jrred  the  mortgage ;  which  is  a  valid  pajTnent,  although 
[le  transfer  of  the  mortgage  is  duly  registered  {c). 

And  it  is  conceived  that  the  rule  would  apply  to  a  mort- 
•agee  lending  a  further  sum  of  money  to  the  mortgagor, 
rithout  notice  of  the  sale  of  the  equity  of  redemption  ;  and 
hcrefore  a  purchaser  of  an  equity  of  redemption  of  an 
state  should,  immediately  after  the  sale,  give  notice  of  it  to 
he  mortgagee,  although  the  estate  is  in  a  register  county, 
,nd  his  conveyance  is  duly  registered.  Indeed  a  purchase 
f  an  equity  of  redemption  should  never  be  completed  with- 
lUrt  the  concurrence  of  the  mortgagee,  for  if  the  mortgagee 
lave  another  mortgage  made  to  him  by  the  seller,  although 
>f  a  distinct  estate  for  a  distinct  debt,  yet  the  purchaser  of 
>nc  estate  cannot  redeem  one  mortgage  without  redeeming 
he  other  ((/). 

And    here  it  may  be    remarked,    that  an  assignment 
ihould  not  in  any  case  be  taken  of  a  mortgage,  without  the 

(c)  Williams  v.  S»  rviW,  4  Ve?.  d.  iTefonr.Denn,  1  Cox,  425- 

f.o.  389- 

\m^  ity 
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privity  of  the  mortgagor  as  to  the  gum  really  due;  for 
although  it  undoubtedly  is  not  necessary  to  pve  notice  to 
the  mortgagor  that  the  mortgage  has  been  assigned  (e),  yet 
the  assignee  takes  subject  to  the  account  between  the  mort- 
gagor and  mortgagee,  although  no  receipt  be  indorsed  on  the 
mortgage  deed  for  any  part  of  the  mortgage  money  which 
haa  been  actually  paid  off{f). 


The  second  question  is,  whether  a  person  purchasing 
without  notice,  and  obtaining  the  legal  estate,  shall  be 
prejudiced  by  a  prior  equitable  incumbrance,  which  was 
duly  registered  previously  to  his  purchase  ?  And  it  was 
decided  bv  I  ^ord  Camden,  in  the  case  of  IMorecock  v.  Dick- 
ens  Ig),  that  he  shall  not. 

This  decision  seems  hardly  recondleable  with  the  general 
principles  of  equity.  It  is  niisLnifest  that  a  purchaser  mint 
search  the  register,  if  he  intend  to  be  safe ;  and  it  would 
not,  perhaps,  be  too  violent  a  presumption  that  ever)*  pur- 
chaser does  search  the  register,  especially  when  we  advert 
to  the  very  slight  circumstances  which  are  deemed  constnl^ 
tive  notice  to  a  purchaser  [k).  The  contrary  doctrine  evi- 
dently leads  to  perjury,  which  the  statute  intended  to  p^^ 
vent  (i).  If,  upon  searching  the  register,  a  purchaier 
should  meet  with  equitable  incumbrances  only,  he  might, 
upon  the  authority  of  Lord  Camden's  decision,  purchase  the 
estate,  and  then  deny  notice,  and  there  are  very  few  ctaa 
in  which  it  could  be  proved  that  he  actually  did  seardi  the 
register. 

But  the  case  of  Morecock  v.  Dickens  would  not,  per- 
haps, be  deemed  an   authority.     Lord  Camden  seemed  to 

(<?)  See  9  V  8.  Jun.   ilO.  (h]  See  po^t,  cb.  17. 

(/)  Matlhewa  v.  Wallwyn,  4  (i)  Sec  HIne  ? .  Dodcl,  2  Alt 

V»'8.  Jun.  1 18;  see  9  Ves.  Jun.  C64.  275. 
{g)  Ambl.678, 
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bake  his  decree  (in  opposition  to  his  own  opinion),  because 
Ruch  property  had  been  settled,  and  conveyances  had  prb- 
)eeded  on  the  ground  of  the  determination  in  Bedford  v. 
Backhouse  (k).  A  thousand  neglects,  he  said,  had  been 
occasioned  by  tliat  determination,  and  therefore  he  could 
lot  take  upon  himself  to  alter  it.  He  added,  that  if  it 
nras  a  new  case,  he  should  have  had  bis  doubts ;  but  the 
paiat  was  closed  by  that  determination,  which  had  been  ac- 
]ttie8ced  in  ever  since. 

Now,  Lord  Candden's  decision  can  only  be  considered  an 
ittthority,  so  far  as  it  is  authorised  by  the  case  upon  which 
lie  professed  to  ground  his  opinion :  and  it  seems  clear,  that 
the  case  of  Bedford  v.  Backhouse,  was  not  an  authority  in 
p(nBt ;  and  that  the  case  before  him  was,  in  every  respect,  a 
new  question. 

In  the  case  of  Bedford  v.  Backhouse,  by  the  known  and 
settled  rule  of  equity,  the  first  mortgagee  was  entitled  to 
hold  against  the  second  mortgagee,  utileds  he  had  notice  ; 
and  as  the  second  mortgagee  had  it  in  his  power  to  give 
Bubh  notice,  and  neglected  doing  so,  the  decision  seems  per- 
fectly proper.  But  in  the  case  before  Lord  Camden,  the 
prior  incumbrancer  had  no  means  whatever  to  acquaint  the 
purchaser  widi  the  incumbrance,  while  he  himself  had  it  in 
hia  power  to  ascertain  whether  the  estate  was  incumbered. — 
Where  the  neglect  is  the  purchaser's,  who  else  should  bear 
the  loss  occasioned  by  that  neglect  ?  Besides,  it  seems  dear 
that  no  person,  riot  being  seised  of  the  legal  estate,  covli 
ever  have  been  induced  to  neglect  searching  the  register  on 
the  authority  of  any  of  the  cases  on  this,  subject,  much  less 
on  that  of  Bedford  v.  Backhouse,  which  could  not,  one 
should  think,  be  so  misconstrued  as  to  sanction  or  lead  to 
such  a  neglect. 

Since  th^se  observations  were  published,  Lord  Redesdale^s 

(k)  Suprai 

2  R  decisions 
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decisions  in  Irrknd  have  appeared.  There  are  two  eases  in 
which  the  point  in  question  was  discussed,  although  it  nu 
not  necessary  to  decide  it ;  hut  Lord  Redesdale  expressed 
his  opinion  to  be»  that  the  registry  of  an  equitahle  incom- 
brance  was  not  notice  to  any  subsequent  purchaser.  His 
Lordship  admitted,  that  if  a  man  searches  the  register,  be 
tnll  be  deemed  to  have  notice,  and  that  no  person  thinks  of 
purchasing  an  estate  without  searching  the  r^iitry ;  but  he 
thought  it  could  not  be  considered  as  notice  to  all  inteBis,  ] 
on  account  of  the  mischiefs  that  would  arise  from  soch  a 
decision.  For  if  it  is  taken  as  constructive  notice,  it  muit 
be  taken  as  notice  of  every  thing  that  is  contained  in  tbe 
memorial :  if  the  memorial  contains  a  recital  of  anodier  is- 
•trument,  it  is  notice  of  that  instrument;  ifa&ct,  it  is  no- 
tice of  that  fact  (/).  So,  if  it  be  notice,  it  nuist  be  notice 
whether  the  deed  be  duly  registered  or  not ;  it  may  be  un- 
duly registered,  and  if  it  be  so,  the  act  does  not  give  it  s 
preference;  and  thus  this  consttutitiou  would  avcnd  sU 
the  provisions  in  the  aet  fbr  complying  with  its  requi- 
sites (m). 

Now,  although  one  cannot  but  feel  the  weight  of  any  ob- 
servations of  Lord  Hedesdale's  on  a  point  of  this  nature, 
yet  these  do  not  ^pear  to  be  eonchirive.  The  distinbtiD& 
endeavotired  to  be  established  in  the  tiMt  between  the  etses 
where  the  purchlaser  has,  tatd  'iVhere  he  hto  not  the  legal  es- 
tate at  the  time  of  his  purchase,  "was  not  discus^,  b- 
deed,  it  was  unnecessary  to  discuss  it  with  referelice  to  die 
registering  att  for  Irelsnd.  Lord  Itedesdale's  'opinion,  tben^ 
fore,  was  wholly  extra-judidal.  There  can  scareeiy  be  my 
objection  to  the  registry  of  a  deed  'bdng  deemed  notieeof 

(0  Bushrll  ?.  Bushell,  I  Scho.  1  Scho.  and  Ijef.  157;   md  Kt 

and  Lef.   103;  and  see  Pentland  Uodcrwood'v.  Lord  Cmrtowii- 

V.  Stoket,  2  Ball  and  Beatty,  68.  Scho.  andLef.  64. 

(m^  Latottcbe  ?•  Lord  Dunsauy^ 
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*ll  its  contents,  when  a  purchaser  can  require  the  production 
of  the  deed  before  he  completes  the  contract.     Certainly 
there  appears  to  be  great  weight  in  tho  objection,  that  if  the 
registry  be  of  itself  notice,  it  must  be  notice,  although  the 
deed  be  unduly  registered.     But  this  objection  assumes  what 
has  never  been  decided ;  and  it  shoidd  seem  that  the  courts 
might  hold,  without  any  violation  of  principle,  that  a  pur- 
chaser should  not  be  deemed  to  have  notice  of  an  equitable 
incumbrance  by  the  mere  registry  of  it,  unless  it  was  duly 
registered.     Why  should  equity  interfere  in  favour  of  an  in- 
euml»rancer,  when  he  has  not  complied  with  the  salutary  re- 
quisitions of  that  very  act  upon  which  he  lays  his  founda- 
tion for  relief?     The  reader  is  reminded,  that  these  obser- 
vations arc  addressed  to  the  case  of  a  purchaser  riot  having 
the  legal  estate  at  the  time  of  his  contract.    And  it  is 
liardly  necessary  to  say,  that  whatever  private  opinion  may 
1)0' entertained  on  this  point,  no  one  can  be  advised  to  rely 
on  an  equitable  charge  on  an  estate  in  a  register  county,  al- 
tliough  it  is  duly  registered,  and  there  is  no  prior  incum- 

« 

brance  on  the  register. 


The  third  and  last  question  is,  whether  a  pei-son  buying 
an  estate  with  notice  of  a  prior  incumbrance  not  registered, 
shall  in  equity  be  bound  by  such  incumbrance,  although  lie 
hath  at  law  obtained  a  priority  by  registering  his  deeds  ? 
And  it  hath  been  holden  that  he  shall  (li). 

(jf)Lor(]Porbes  T.N«lson,2  Bro.    '    Sheldou  v.  Cox,  Ambl.  624  ;  and 

P„C.  425  >2  Eq.  Ca.  Abr.  482,pl.  JolLind  v.  Stjinbridge,3  Ven.  Juii. 

19;  3  Atk.  653,  cited  ;  Chivall  v.  478 ;  and  see  Cowp.  712;  1  Burr. 

Nicholls,   Str.  664  ;   Beatniff  v.  474  ;  1  Schoales  and  Lefroy'sR^p. 

Smith,  1  Eq.Ca.  Abr.357,p!.  11;  102;    Biddiilph   v.   St.  John,  2 

Blades T.BladeSjlEq.Ca.Abr.  358,  Sclio.  and  Lef.  521  ;  Eyre  v.  Dol- 

pK  12  ;  nine  v.  Dodd,  2  Atk.  275;  pliiri,  2  Bali  and  Beat.  290. 
Le  Ntve  v.  Le  Neve,  3  Atk,  G\G ; 

?:  K  2  This 
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This  decision  is  perfectly  consonant  to  the  general  princi. 
pies  of  eqnity.  The  intention  of  the  act  was  to  secure  sub- 
sequent  purcliasers  and  mortgagees  against  prior  secret 
conveyances  and  fraudulent  incumbrances:  and,  thoe- 
fore,  where  a  person  has  notice  of  a  prior  conveyance,  it  is 
not  a  secret  conveyance  by  which  he  can  be  prejudiced ;  (x 
he  can  be  in  no  danger  where  he  knows  of  another  incum- 
brance ;  because  he  might  then  have  stopped  his  hand  fiom 
proceedingr  and  therefore  is  not  a  person  whom  the  statutes 
meant  to  relieve  (o). 

It  will  occur  to  the  learned  reader,  that  although  the 
prior  purchaser  would,  in  a  case  of  this  nature,  be  rehercd 
against  the  subsequent  §alcy  yet  the  legal  estate  will  be  vested 
in  the  subsequent  purchaser  by  force  of  the  statute. 

From  the  foregoing  decisions,  it  is  evident  that  a  pur- 
chaser may  be  bound  by  a  deed,  although  not  registered; 
bict  it  is  equally  clear,  that  it  must  be  satisfactorily  proved, 
that  the  person  who  registers  the  subsequent  deed  must  hare 
known  exactly  the  situation  of  the  persons  having  the  prior 
deed;  and  knowing  that  registered,  in  order  to  defraud 
them  of  that  title  he  knew  at  the  time  was  in  them 
ip).  Apparent  fraud,  or  clear  arid  undoubted  ncdidt 
would  be  a  proper  groimd  of  relief;  but  suspicion  of  no- 
tice, though  a  strong  suspicion,  is  not  sufficient  to  justify 
the  court  in  breaking  in  upon  an  act  of  parliament  (q). 

I  have  now  brought  to  a  conclusion  the  observations 
which  I  proposed  to  offer  on  the  registering  acts.  K I 
might  be  allowed  to  express  a  general  opinion  on  the  pro- 
visions in  these  acts,  explained  as  they  are  by  the  decided 
cases,  I  should  be  tempted  to  observe  that  they  might  be 
improved.  I  approve  rather  of  the  act  for  Ireland,  thoi^ 
not  to  the  extent  to  which  it  has  been  carried  by  the  deci- 

(o)  Le  Neve  v.  Le  Neve,  3  Atk.  {q)  See  2  Alk.  276 ;  and  Irofli 

6i6.  V.  Kidwel,  1  Ves.  69,  ciU-d. 

(/>)  See3Ve.s.  Juii.  48J, 

sious 
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moB  of  Lord  Kedesdale.  I  would  by  no  means  give  an 
equitable  charge  the  effect  of  a  legal  conveyance  by  the 
mere  act  of  registry ;  at  the  same  time  that  I  would  insure 
the  priority  of  the  charge  as  an  equitable  charge,  by  making 
the  registry  of  an  instrument  notice  to  all  subsequent  pur- 
chasers. The  rule,  that  notice  of  an  unregistered  incum- 
brance shall  affect  the  conscience  of  a  subsequent  purchaser, 
I  would  not  disturb,  contemplating  the  present  tempar  of 
the  courts,  to  confine  this  doctrine  to  cases  of  deai;  notice. 


SECTION  VI. 

Of  Protection  from  Acts  of  Papistry. 

Dy  the  11  and  12  W.  III.  c.  4,   it  was  enacted,   that 

jiapists  who  should  not,  within  six  months  after  attaining 

eighteen,   take  the  oaths  and  subscribe   the  declaration 

therein  mentioned,   should,   but  as  to  himself  or  herself 

only,  be. incapable  to  take  by  descent,  devise,  or  limitation ; 

ind  the  estate  should  be  enjoyed  by  the  ne^t  of  kin,  being 

a  protestant,  during  the  life,  or  until  the  conformity  of 

8udi  papist.    And  by  this  act  papists  wer^  rendered  inca- 

|iable  of  purchasing  lands  either  in  their  own  namei^  or  iu 

the  names  of  trustees ;  and  all  estates  made  to  them  were 

declared  to  be  utterly  void  and  of  none  effect,  to  all  intent^ 

constructions,  and  purposes  whatsoever. 

To  remedy  the  inconveniences  arising  from  this  provision, 
it  was  by  a  modem  statute  (r)  enacted,  that  no  sale  for  a 

(r)  3  Geo.  I.  c  18 ;  lee  29  Geo.  III.  c.  86^  s.  4. 

2R  8  full 
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full  and  valuable  consideration,  by  a  papist,  of  any  knds, 

or  of  4inv  interest  therein  theretofore  made,  or  thereafter  to 

be  made,  to  a  protestant  purchaser,  should  be  impeached 

by  reason  of  any  disability  of  the  vendor,  or  of  any  persons 

under  whom  he  claimed  in  consequence  of  the  11  and  12 

W.  III.  {s) ;  unless  the  person  taking  advantage  of  such 

disability  should  havo  tecovered  before  the  sale,  or  givcQ 

notice  of  Iiis  claim  to  the  purchaser,  or  before  the  contact 

for  sale  should  have  entered  his  claim  at  the  quarter-sesnonis 

and  bona  fide  pursued  his  remedy.     But  it  was  expressly 

provided,  that  the  clause  in  11  and  12  W.  III.  disabling 

papists  from  purchasing,  should  remain  in  full  force. 

In  the  case  of  Fairclaim  v.  Xcwland  (/),  the  Court  of 
King's  Bench  expressed  an  extra-judicial  opinion,  that  the 
statute  of  Geo.  I.  did  not  in  every  case  authorise  a  sale  by  i 
pa};ist  to  a  protestant  ptuxJiaser.  They  considered  the 
statute  of  William  III.  as  having  different  provisions  for 
j)erEons  of  different  ages,  viz.  as  to  those  under  eighteen, 
estates  limited  to  them  were  vested  for  the  benefit  of  thdr 
posterity,  and  these  were  intended  to  he  able  to  convey  to 
protestanls;  but  as  to  others  above  eighteen,  they  are 
absolutely  disabled  from  taking  any  estate  by  purchase,  and 
the  statute  of  George  never  intended  to  enable  them  to 
convey  what  they  had  not. 

In  a  case  before  Lord  Hardwiclce,  two  years  afterwanls 
it  was  insisted  that  the  proviso  in  the  act  of  George  re- 
strained the  enacting  part  to  a  statute  of  Barnes  recited  in 
the  act  of  George ;  and  that  the  statute  of  Williato,  by 
the  express  words  of  the.  proviso,  remained  in  fiill  force, 
l^ord  Hardwicke^  however,  said,  "  that  the  statute  of 
William  was  to  be  sure  made  to  prevent  papists  fsm 
acquiring  new  estates.  l]*hen  came  the  statute  of 
George  I.  and  tliis  statute,  and  the  proviso  in  it,  hjtd  I 

($;  i'iac  supe,y  p.  503,  (»)  B  Vin.  Abr.  73,  pi.  4. 

gecminf 
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seeming  repugnancy,  and  he  would  take  notice,  that  the. 
statute  in  this  respect  had  always  been  doubtful;  some 
peopte  had  thought  that  the  proviso  restrained  the  statute, 
and  it  was  certainly  a  very  odd  proviso.  But  he  thought 
the  meaning  of  the  proviso  was  only  eoc  oburulanti  cautela 
against  papists,  and  was  not  designed  to  affect  purchasers; 
for  if  it  were  otherwise,  the  security  to  protestant  purchas- 
ers, under  the  statute,  would  be  a  most  doubtful  secmity." 
And  he  considered  the  enacting  part  of  the  statute  as  in 
full  force  for  the  benefit  of  a  protestant  purchaser,  although 
it  was  not  necessary  to  decide  the  point  (w). 

Mr.  Wilbrahara  was  one  of  the  counsel  for  the  plaintiff 
in  the  last  case,  and  in  an  opinion  given  by  him  on  this 
point  a  few  years  afterwards,  he  thought  that  the  act  of 
Geo.  I.  autliorised  a  sale  by  a  papist  purchaser  to  a  protest* 
ant  purchaser,  and  was  not  in  that  respect  controlled  by 

0 

tlie  provisa  He  stated,  that  as  the  opinion  of  the  eminent 
conveyancers,  from  the  time  of  passing  the  act  in  1717,  till 
about  the  year  1740,  had  been,  tliat  popish  purchasers 
imght  sell ;  and  as  it  was  the  opinion  of  the  present  Chan* 
^Uor^  and  several  eminent  lawyers,  they  might  sell,  he 
iras  of  the  same  opinion,  though  the  court  of  King's  Bench 
loemed  to  be  of  a  contrary  opinion  in  a  trial  at  bar,  in  the 
year  1741,  between  Fairohild  and  Newlaud  Or).  Indeed  it 
s^mS:  surprising  that  any  doubt  should  have  arisen  on  this 
potn^t,  as  the  act  was  passed  for  the  express  purpose  of 
encouraging  Roman  catholics  to  sell  their  estates  to  pro- 
testants,  however  they  might  have  acquired  them ;  and  the 
I^slature  was  only  anxious  that  Romans  catholic^,  ^hoiild 
not  derive  any  power  from  the  act  to  piurchase  and  liold 

(m)  Wildigos  V.  Keeble,  8  Vin.  (x)  2  Vol.  Cas.  and  Opin.  60; 

Abr.  73,  pK  5 ;  see  S.  C.  cited,  1  and  see  seyeral  other  opiniooij  ib. 

Atk.  535;  2  Ves.  392,  Dom.  Wild.  54  to  71. 
f  oosc  y.  Moore. 
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estates.  .  A  different  construction  would  deprive  the  act  of 
nearly  all  operation.  It  has  now,  however,  long  been 
thought  the  better  opinion,  that  the  proviso  does  not  defeat 
the  enacting  part  in  favour  of  protestant  purchasers,  and 
on  the  authority  of  it  many  purchases  of  considerable  con- 
sequence have  been  made  {y). 

The  act  requires  the  sale  to  be  '*  for  a  full  and  valuable 
consideration ;"  but  the  purchase  will  be  protected  by  the 
statute,  although  a  year's  piuxhase  more  might  have  been 
obtained  for  the  estate,  the  consideration  being  only  en- 
dence  of  the  reality  of  the  purchase  {z). 

And  although  a  purchase  from  a  papist  was  made  undor 
suspicious  circumstances,  yet  if  the  purchaser  has  paid  any 
part  of  the  purchase-money,  he  may  plead  the  statute  of 
William  III.  in  bar  to  a  bill  for  a  discovery  from  Hm^ 
whether  the  vendor  was  a  papist ;  for  by  his  discovery  Ae 
estate  might  perhaps  be  recovered  at  law,  and  then  be 
would  lose  the  money  he  had  paid  (a). 

On  this  statute  it  remains  to  observe,  that  a  puidtasor 
having  notice  of  the  vendor  being  a  papist,  and  mider  • 
disability  to  hold,  is  immaterial,  unless  it  was  given  to 
him  by  the  person  taking  advantage  of  the  disability  a^ 
cording  to  the  act  of  Gtco.  I. 

(y)   See  Mr.  Bailer's  learned  (z)  Wildgoose  t.  Moore,  1  Aft. 

note  to  Co.  Litt.  39 1 ,  a.  s.  3.    See  535;  2  Vei.  392.  cif ed;  vUeiw/ni 

also  43  Geo.  III.  c.30;  and  see  2  Atk.  210;  Barnard  Rep.  O^ 

CFallon  t.  Dillon,  2  Scho.  and  455;  Smith  t.  Read,  1  AtLSSS. 

Lef.  13,  for  the  coDStr action  of  (n)  Harrison  ▼•  Sootheole^  1 

poperj  acts.  Atk.  528 ;  2  Ves.  S89. 
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SECTION  VII. 

Of  Protection  from  Defects  in  Recoveiie^, 

Jlxere  may  be  mentioned  the  4th  section  of  the  14  Geo. 
II.  c.  20,  for  which  the  profession  is  indebted  to  the  late 
Mr.  Pigot ;  whereby,  after  reciting  that,  by  the  default  or 
n^lect  of  persons  employed  in  suffering  common  recoveries, 
it  has  happened,  and  may  happen,  that  such  recoveries  are 
not  entered  on  record,  whereby  purchasers  for  a  valuable 
consideration  may  be  defeated  of  their  just  rights :  **  It  is 
enacted,  that  where  any  person  or  persons  hath  or  have 
purchased,  or  shall  purchase  for  a  valuable  consideration, 
any  estate  or  estates,  in  lands,  tenements,  or  hereditaments, 
whereof  a  recovery  or  recoveries  is,  are,  or  were  necessary 
to  l>e  suffered,  in  order  to  complete  the  title,  such  person 
^nd  persons,  and  all  claiming  under  him,  her,  or  them, 
having  been  in  possession  of  the  purcJiased  estate  or 
estates  from  the  time  of  such  purchase^  shall  and  may, 
after  the  end  of  20  years  from  the  time  of  such  purchase^ 
produce  in  evidence  the  deed  or  deeds  making  a  tenant  to 
the  writ  or  writs  of  entry,  or  other  writs  for  suffering  a 
common  recovery  or  recoveries,  and  dedaring  the  uses  of  a 
recovery  or  recoveries ;  and  the  deed  or  deeds  so  produced 
(the  execution  thereof  being  duly  proved)  shall,  in  all 
courts  of  law  and  equity,  be  deemed  and  taken  as  a  good 
and  sufficient  evidence  for  such  purchaser  and  purchasers, 
and  those  claiming  under  him,  her,  or  them,  that  such 
recovery  or  recoveries  was  or  were  duly  suffered  and  per- 
fected, according  to  the  purport  of  such  deed  or  deeds,  in 
case  no  record  can  be  found  of  such  recovery  or  recoveries,  or 
the  same  shall  appear  not  to  be  regularly  entered  on  record : 

provided 
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provided  always,  that  the  person  or  persons  making  such 
deed  or  deeds  as  aforesaid,  and  declaring  the  uses  of  a  com- 
mon recovery  or  recoveries,  had  a  sufficient  estate  and  powfr 
to  make  a  tenant  to  such  writ  or  writs  as  aforesaid^  and  to 
suffer  such  common  recovery  or  recoveries.** 


SKCTION  VIII. 

Of  Protection  fnm  Defects  in  Sales fbr  Land^Tcut. 

VV  E  may  lastly  notice  the  J  2th  section  of  the  54  Geo.  Ill 
c.  173,  whcrehy,  after  reciting  that  for  the  purpose  of  re- 
deeming land-ta:^,  or  of  raising  money  for  reimhursing  tlie 
stock  or  money  previously  transferred  or  paid,  as  the  cona- 
deration  for  redeeming  landrtax  charged  on  lands  ^nd  other 
hereditaments  belonging  to  persons  for  the  time  being  seised 
or  possessed,  or  entitled  beneficially  in  possession  to  the 
rents  and  profits  of,  but  not  having  the  absolute  estate  or 
interest  in  such  lands  or  other  hereditaments,  or  for  som? 
other  piu7)oscs  for  which  lands  and  hereditaments  are  au- 
thorized to  be  sold  by  such  persons  under  the  powers  and 
provisions  of  the  said  Act  of  the  42d  year  of  his  present 
Majesty,  or  of  some  subsequent  Act  relating  to  the  redemp- 
tion and  sale  of  the  land-tax,  some  sales  of  lands  and  other 
hereditaments  may  have  been  or  may  be  made  by  persons  so 
seised  or  entitled,  not  strictly  authorised  to  sell  by  such 
powers  and  provisions  without  some  further  assurance  in  the 
law,  or  by  reason  that  all  the  l^nds  and  other  hereditaments 
of  or  to  which  the  persons  making  such  sales  were  rcspee? 
tivtly  5:0  seised  or  entitled,  ilid  not  at  the  times  of  sodli  sales 

stand 
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fttand  limited  and  settled,  and  8iil:^ect  to  or  for  the  sama 
uses,  trusts,  intents  and  purposes,  or  by  reason  that  a  greater 
quantity  of  an  estate  has  been  sold  than  may  have  been 
necessary  to  be  sold  for  the  authorised  purposes,  or  by  reason 
of  some  other  mistake  or  inadvertence ;  Now  be  it  further 
enacted.  That  all  sales  so  made,  as  aforesaid,  and  all  convev 
ances  executed  of  the  lands  or  other  hereditaments  so  siold^ 
provided  the  same  have  been  risspectively  made  and  executed 
hona  fide  and  for  valuable  consideration,  and  shall  appear 
to  have  been  made  and  executed  under  the  authority  and 
with  the  consent  and  approbation  of  the  commissioners  as 
required  by  the  said  Acts  or  any  of  them,  in  cases  of  sales 
under  the  powers  of  the  said  Acts,  shall  be  and  the  same  are 
hereby  ratified  and  confirmed  from  the  respective  periods  at 
which  such  sales  and  conveyances  were  respectively  made 
and  executed,  and  shall  be  from  such  respective  periods  as 
valid  and  effectual  in  the  law  as  if  such  sales  and  convev- 
ances  had  been  made  and  executed  in  strict  conformity  to 
the  powers  and  provisions  under  which  the  same  were  in- 
tended to  have  effect,  any  thing  in  the.  said  Act  of  the  42d 
year  of  his  present  Majesty,  or  of  any  such  subsequent  Act, 
as  aforesaid,  to  the  contrary  notwithstanding.  But  this 
provision  is  qualified  by  a  proviso.  That  every  person  injured 
or  prejudiced  by  any  sales  hereby  confirmed  shall  be  entitled 
to  relief  either  by  the  decree  of  a  court  of  equity  on  a  bill 
filed,  or  by  a  summary  application  to  a  court  of  equity  by 
petition,  and  by  the  usual  proceedings  before  the  master  or 
other  proper  ol^ccr  of  the  court  on  such  petition,  and  an 
order  tli^reupon ;  and  shall,  under  such  decree  or  order,  have 
an  aimual  rent^charge  to  such  an  amount^  and  for  aid  dmitg 
such  term  or  estate^  and  chaorged  upon  such  lands  or  other 
beveditaments  as  such  court  shaU  order  or  direct ;  and  the 
said  ccAUt  shall  have  fuU  power  to  adjust  the  proporticm  «d 
tcxms  of  sttch  aQBjud  rait-di»rge  between  diffizrest  chdiDMifi, 
and  io  direct  the  sett}»fttst  ^  stt^rk  nmnl  TCBtdmge  in 

such 


620  OF  EQUITABLE  RELIEY 

such  manner  as  the  said  court  shall,  under  the  drcumstanoes 
of  the  case  in  its  discretion,  think  proper ;  and  shall  also  hsvt 
power  to  make  such  order  respecting  the  costs  of  the  parties 
as  the  said  court  shall  think  fit 


With  respect  to  the  general  operation  of  statutes  passed 
in  favour  of  purchasers,  it  may  he  laid  down  as  a  rule,  that 
equity  mil  not  permit  them  to  he  taken  advantage  of  where 
the  purchasers  have  notice  of  the  incumbrance  or  deceit 
which  the  statutes  were  intended  to  guard  them  against, 
because  qui  sett  se  decipi  rum  decipitur,  and  the  resohitiou 
respecting  voluntary  settlements  must  be  considered  ino- 
m^lous. 


SECTION  IX. 


Of  equitable  Relief  and  Protection. 

I.  1  Hus  have  we  taken  a  cursory  new  of  the  several  sta- 
tutes passed  for  the  relief  or  protection  of  purchasers.  The 
relief  and  protection  afforded  to  purchasers  by  the  rules  of 
equity,  form  the  next  branch  of  our  inquiry. 

A  court  of  equity  acts  upon  the  conscience,  and  as  it  tf 

impossible  to  attach  any  demand  upon  the  conscience  of  a 

man  who  has  purchased  for  a  valuable  oonsideratioii,  hona 

fide^  and  withovt  notice  of  any  claim  on  the  estate^  sudia 

man 
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num  ift  entitled  to  the  peculiar  favour  and  protecticM  at  n 
ooiut  «f  equity. 

And  it  has  been  laid  down  as  a  general  rule,  that  a  pur^ 
chmset  bona  fidCf  said  for  a  valuable  consideration,  withowl 
notice  of  any  defect  in  hisr  title  at  the  time  he  made  his  pur^ 
chase,  may  buy,  or  get  in  a  statute,  mortgage,  or  any  other 
incumbrance,  (and  that,  although  it  is  satisfied) ;  and  if  he 
can  defend  himself  at  law  by  any  such  incumbrance,  his  ad- 
versary shall  never  be  aided  in  a  court  of  equity  for  setting 
aside  such  incumbrance :  for  equity  will  not  disarm  a  pur- 
ehaser,  but  assist  him ;  and  precedents  of  this  nature  are 
Tery  ancient  and  numerous,  viz.  where  the  cpurt  hath  reftised 
to  give  any  assistance  against  a  purchaser^  either  to  an  heir, 
or  to  a  vendor,  or  to  the  fatherless,  or  to  creditors,  or  even  to 
one  purchaser  against  another  (a). 

And  the  favour  and  protection  of  a  court  of  equity  is  ex* 
tended  to  a  purchaser,  not  only  where  he  has  a  prior  legal 
estate,  but  also  where  he  has  a  better  right  to  call  f(x  the 
legal  estate  than  any  other  person  (6). 

A  purchaser  cannot,  however,  protect  himself  by  taking 
a  conveyance  or  assignment  of  a  legal  estate  from  a  trustee, 
in  whom  it  was  vested  upon  express  trusts  (c). 

The  court  of  Chancery  will  not  supersede  a  commission  of 
bankruptcy  even  for  fraud,  where  there  have  been  purchasers 
under  it  {d) ;  for  a  commission  being  superseded,  all  falls 
with  it  (e).     So  equity  will  not  relieve  against  a  bona  fide 


(a)  Basset  t.  Nosworlhj,  Finch, 
162;  Jerrard  t.  Saunders,  2  Ves. 
Jan.  454  ;  see  Anon.  2  Cha.  Ca. 
208;  Hithcox  t.  Sedgwick,  2 
Vtm.  156. 

(*)  See  2  Vern.  600 ;  Willough- 
by  T.  Willoaghby,  I  Term  Rep. 
763  ;  Blake  t.  Sir  Edward  Han- 
gtrford,  Prec.Cha.  158;  Charlton 
?.  Law,  3  P.  Wms .  328 .    Ex  jmrie 


Knott,  11  Ves.  Jan.  609  ;  Shine  r. 
Googh,  1  Ball  and  Beatty,  436. 

(c)  Saonders  r.  Dehew,  2  Vern. 
271}2Freem.  123. 

(d)  Ex  parte  Edwards,  10  Yes. 
Jun.  104;  ex  parte  Leman,  13 
Ves.  Jun.  271  ;  ex  parte  Rawton, 
1  Ves.  and  Bca.  160. 

(0  See  1  Ves.  and  Bea.  S6. 

purchaser 
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purcliaaer  without  notice,  although  the  remedy  be  gone  hi 
accident  (,/),  nor  will  it  compel  him  to  discover  any  writiDgs 
which  may  weaken  his  title  {g) ;  or  take  any  advantage  froui 
him  by  which  he  may  protect  himself  at  law,  or  obtain 
terms  of  his  antagonist  {h) ;  neither  will  equity  give  any 
person  an  advantage  over  {i)  a  purchaser,  or  any  assistance 
against  ium  (k) ;  and  his  having  taken  a  coUateral  secuiity 
for  the  title  wiU  not  make  his  case  worse  (f),  unless  the  jmr- 
ch^se  by  the  vendor  was  fraudulent :  in  whidb  case  it  would 
have  considerable  weiglit  with  a  court  of  equity  (m). 

The  rules  oh  this  subject  have,  gone  so  fiur,  that  a  pur* 
chaser  bona^fide,  for  valuaUe  conrideration,  and  without 
notice,  has  been  aliowed  to  take  advanti^  of  a  deed  uludi 
be  stole  out  of  a  window  by  means  txf  a  ladder  (n),  ai^  of 
a  deed  obtained  by  a  third  pessan  widtout  ^QaaaAt$9A»f 
and  by  fraud  (o). 

»  If  a  man  purchase  for  valuable  consideration,  without 
notioe  from  a  disseisor,  and  the  disseisee  ia  a  trustee  &f 
another,  although  the  general  rule  is,  that  a  trustee  is  haaai 
to  convey,  upon  request,  to  his  ce^tm  que  trust ;  yet  if  is 


(/  )  Haryy  r.  Woodhoose,  S**!. 
Ciit.  Ca.  80;  Bell  v.  Coadall^ 
Ambl.  101. 

(g)  Bishop  of  Worcester  ▼.  Par- 
ker, 2  Vern.  255  ;  Hall  v,  Adkio. 
fon,  2  Vern.  463 ;  1  Eq.  Cd.  Abr. 
333,  pi.  54;  MillanPs  case,  2 
Freeni.  43 ;  Sir  John  Burlacc  v. 
Cook,  2  FntBi.  24 ;  Jerrard  ?. 
Saonders  2  Ven.  Jun.  454. 

{h)  Walwynn  ▼,  Lee,  9  Ves. 
Jun.  24. 

(/;  Bechinall  v.  Arnold,  1  Vern. 
354. 

(k)  See  Graham  v.  Graham,  1 
Ve».  :162. 


(/)  Lowther  t.  CarletM,  for. 
167,  S.C.  MS.;  see,  bcwrerer, 
White  T.  Stringer,  2  JUt.  105; 
Jennings  t.  Selleck,  1  Vern.  467. 

(m)  How  T.  Weldon,  2  V«f. 
516. 

(n)  Sef  a  case  cited  in  Sanden 
▼.Deli'gne,  2  Freem.  123;  ni 
Skldon  Y.  Cbarnells,  6uDb.298; 
and  see  Fagg's  case^  cited  I  Vcn. 
52,  and  reported  In  1  Cha.  Ci. 
68 ;  ngmittc  Sherly  t.  Fagg,  where 
the  circumstance  of  theft  dots  not 
appear. 

(o)  UarcourtT.  Knoweli  2  Tero. 
159,  cited. 
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this  case  the  trustee  refuse  to  oomrey  the  kgil  tBt$Xe 
to  the  cestui  que  t7^sU  or  to  miffer  the  laltter  to  bring 
an  ejectment  in  his  (the  trusteed)  "name,  a  court  of  equity 
will  not  compel  the  trustee  to  do  60,  because  it  would 
in  effect  be  granting  rdief  against  a  purchaser  [p).  This 
case  strongly  marks  the  favoiu:  shown  to  a  bona  fide  pur- 
chaser. 

Equity  wtU  rdieve  a  bona  fide  purchaser  without  notice 
from  ancient  statutes,  if  'tiiere  be  ho  direct  proof  on  eithftr 
aide,  and  will  decree  them  to  be  CTtnceHed  {q). 

And  this  rule  extends  to  mortgages,  and  all  inoumbrances 
which  have  lain  "dormant  for  a  leng  time,  and  no  dismand 
Bude  in  respect  thereof  (r). 

43o^  equity  will  relieve  a  purchaser  for  valuable  considera- 
iMii  against  a  defective  executioti  oil  a  power,  in  the  tame 
manner  as  he  will  be  relict  against  a  defective  surrender 
*of  Mpyholds  {s). 

But  if  a  €eri8ec,  having  im  estate  for  life,  with  a  power  to 
'dsflfpose  of  the  inherilisaice  by  mlk  seU  tiie  estate  in  his  tife- 
time,  equity  cannot  relieve  the  purchaser,  although  by  the 
eflbct  of  aocident  lie  has  got  the  legal  "estate  in  fee-simple ; 
for,  in  a  Case  like  this,  the  testator  cannot  be  understood  to 
knean  that  the  devisee  should  «o  execute  ifcc  power.  The 
intention  is,  that  he  should  give  by  will,  or  not  at  all ;  and 
it  is  impossible  to  hold,  that  the  execution  of  an  instrument, 
or  deed,  which,  if  it  availed  to  any  purpose,  must  avail  to 
the  destruction  of  that  power  the  testator  meant  to  remain 
capable  of  execution  to  the  moment  of  the  devisee's  death, 

(p)  Turner  r.  Back,  22  Vin.  p.  (r)    See    Abdy    v.    Fx)Teday, 

21,  pi.  5,  where  the  cestui  que  Finch,  250;  Sibson  v.  Fletcher,  1 

trust  rlaif?ipd  under  a  voluntary  Cha.  Rep.  32. 

fettlemf-nt.  (*)  Vide  infra  ;  and  see  Chap- 

{q)  I5tjrjr!i  T.  Wolf,  Toth.  226  ;  man  t.  Gibson,  3  Bro.  C.C.  229  ; 

Smith  ¥  Rosewell,  /Wi.  247  ;  tfnd  Treat,  of  Powers,  ch.  6. 
set  iii«rf.  2W, 

can 
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can  be  considered,  in  equity,  an  attempt  in  of  towwds  tfatf 
execution  of  the  power  (/). 

The  mistake  or  ignorance  of  any  of  the  parties  to  a*  cot' 
reyance  of  thtir  rights,  in  the  estate,  will  not  turn  to  the 
prejudice  of  a  bofui  fide  purchaser  i(x  a  valuable  eMade- 
ration  {u). 

If,  however,  upott  vL  pttrchase,  any  person  is  required  to 
^oin  to  obviate  an  objection  to  the  title,  and  the 
-stated  in  such  a  manner  as  not  to  convey  full  i 
purchaser  cannot  avafl  himself  of  the  instrument  againit 
the  person  executing  it  {x). 

But  if  a  person  having  only  a  general  statement  thit 
there  are  objections  to  a  tifle  whitch  his  ocmconenoe  wiD  oIk 
•viate,  upon  that  communication  executes  an  instrument  md 
H^nveys,  there  is  nothing  to  affect  the  conscience  of  the  pur- 
chaser, so  that  the  person  conveying  could  ever  get  the  estite 
back.  If  he  does  not  ask  the  nature  of  the  objectimis,  be 
^determines  against  himself  as  to  any  question  between  bim 
•and  the  purchaser,  if  the  deed  does  not  shew  that  the  otg» 
tions  were  withheld  from  him  (y). 

If  a  person,  having  a  right  to  an  estate,  permit  or  encour- 
age a  purchaser  to  buy  it  of  another^  the  purchaser  shall 
hold  it  against  the  person  who  has  the  right  {z),  although 
oovert  (a),  or  under  age  (6). 


(I)  Per  Lord  Eldon ;  Reid  t. 
Shtrgold,  10  Veil.  Ju«.  370.  The 
opinioos  of  t«Teral  eminent  law- 
)Fef8  were  taken  on  tkii  case^  be« 
fore  it  went  into  court,  and  they 
ftU  agreed  that  the  caie  was  despe* 
rate.  In  fact,  it  was  owing  to 
those  discQssions  that  the  plaintifi* 
in  this  cause  knew  of  hi.i  claim, 
ajid  recovered  the  estate.  Jlde 
supray  p.  II. 

(u)  Maiden  r.  Menilf,  2  Alk.  8. 


(x)  Lord  Braybroke  t.  loskipi 
8  Ves.  Jun.  417. 

fy)  Lord  Bra^  broke  v.  Inskip, 
tihiiup' 

(z)  HobST.  Norton,  2ClM.Ci. 
128  ;  Hanning  r.  Ferrers,  5  Eq. 
Ca.  Abr.  356,  pi.  20  ;  and  f^e  1 
Freein.3I0;  16  Ves.  Jan  253. 

(a)  Safage  r.  Foster,  9  Mod. 
35  ;  and  see  Erans  r.  Bickntll,  6 
Ves.  Jun.  174. 

(b)  Walts  ?.  CreswelU  9  Via. 
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the  same  rule  prevails  even  where  the  representation 
through  a  mistake,  if  the  person  maldng  it  might 
I  notice  of  his  right  (c)  (I). 

[lere  a  person  intending  to  huy  an  estate,  enquiies  of 
whether  he  has  any  incumbrance  on  the  estate,  and 
s  intention  to  buy  it,  if  the  person  of  whom  the  en- 
made  deny  the  fact,  equity  will  relieve  the  pur- 
^inst  the  incumbrancft  {dy  Again,  where  a  pur- 
f  an  equitable  right  enquires  of  the  trustee  of  the 
ate,  whether  he  knows  of  any  incumbrance,  and  he 
in  the  negative,  if  it  turn  out  that  he  had  notice, of 
rge,  he  will  be  answerable  to  the  purchaser,  although 
1  forgetfulness  in  excuse  (e). 
,  person  having  an  incumbrance  upon  an  estate,  is 
id  to  give  notice  of  it  to  any  person  whom  he  knows 
treaty  for  the  purchase  of  the  estatje  (fy 
purchaser  take  a  defective  conveyance  from  the  ven- 
ity  will  compel  the  vendor  and  his  heirs,  and  all 
Tsons  claiming  under  him  by  act  of  law,  as  assignees 
ikrupt,  although  without  notice,  and  even  persons 
;  as  purchasers  for  valuable  consideration,  if  with 
o  make  good  the  conveyance  (g). 

[od.  38,  96,  97  ;  4  Bro.  (e)  Burrowes  v.  Lock,  10  Ves. 

\  n. ;    Clare  v.  Earl  of  Jun.  470 ;  iupra^  p.  5. 

13Vin.  536;  and  seed  (/)  Osborn  T.  Lea,  9   Mod, 

^,  123  ;  Corj  ?.  Gerte-  96. 

idd.  46.  {g)  Jaques  v.  HaoUej,  1  Clia. 

rson  r.  Morgan,  2  Bro.  R«p.  5,  cited  ;  Taylor  t.  Wheeler, 

» ;*  see  also  Teasdale  t«  2  Vera*  564  ;  Morse  ▼.  Falkner, 

Sel.  Cha.  Ca.  59  ;   but  1  Anstr.  11  ;  i^nd  see  2  Ves.  Jud. 

Im  circumstances  of  that  151  ;  6  Ves.  Jun.  745;  11   Vea. 

Jun.  625. 
pra,  p.  9. 


'  qu,  this  as  a  general  role,  unlesi  there  h%  fraud  f    See  Hay- 
creasy,  2  East,  92 ;  Tapp.  r.  Lee,  3  Bos.  and  Pall.  367 ;  and 

es  T.  Costance,  12  Ves.  Jun,  279. 

2  S  So, 


.» 


626  OF  EQUITABLE  BELIEF 

So,  a  purchaseif  by  a  defective  conveyance  will  be  rebercd 
against  persons  who  did  not  consider  the  land  as  didr  on^- 
n  al,  or  primary  security ;  although  they  may  have  obtuned 
ai)L  advantage  at  law  {h^. 

And  if  a  man  sell  an  estate  to  which  he  has  no  titk,  and 
after  the  conveyance  acquire  the  title,  he  wHl  be  oompeUed 
to  convey  it  to  the  purchaser. 

But  it  seems  to  have  been  considered,  that  this  is  a  poso* 
nal  equity  attaching  on  the  conscience  of  the  party,  and  sot 
descending  with  the  land ;  and  therefore,  that  if  the  vendflr 
do  not  in  his  life-time  confirm  the  title,  and  the  estate  d^ 
scend  to  the  heir  at  law,  he  will  not  be  bound  by  his  ancfs- 
tor's  contract  (2).  This  opinion,  however^  seems  qien  to 
much  observation,  and  cannot,  it  is  conceived,  be  ireUediHL 

Where,  however,  the  conveyance  is  not  perfected  witk 
the  solemnities  positively  required  by  an  act  of  parliameitt» 
as  in  the  case  of  the  ship  registry  acts,  equity  cannot  iSe^ 
as  it  would  be  against  the  policy  of  the  acts,  unless  peflufi 
there  were  direct  fraud,  in  which  case  it  should  seem  dttt 
equity  would  reHeve  {Jk). 

It  has  been  said,  that  every  person  who  takes  an  assgn- 
ment  of  a  chose  in  action,  gives  personal  confidence  tfa^ 
there  is  no  lien  upon  it  (/).  Upon  the  purchase  of  a  dhvf 
inaction,  or  of  any  equitable  right,  it  is  the  invariable  practice 
of  the  profession,  to  require  notice  of  the  sale  to  be  gireo  to 
the  trustee.  This  of  course  binds  his  conscience.  And  not- 
withstanding the  general  rule  that,  with  respect  to  equitaUe 


(li)  Burgh  y*  Francis,   Fincb,  Jqii.    588;      er    parte   TalH 

28 ;    and  lee     Gilb.  For.  Rom.  15  Ves.   Jan.  60. ;  see  ef ft^ 

'223.  Wright,  1  Rom,  308. 

(t)    Morse    t.    Falkener,     1  (/)  Per  Lord  Thnrlov,  ia  tet 

Anstr.  11.  Da?ies  t.  AasteD,    1  V«.  M 

(k)  Spcldt  T.  UOmere,  13  Yes.  S47« 
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rights,  qui  prior  est  tempore  potior  est  Jure  (m),  it  seems 
probable  that  equity  would  prefer  a  subsequent  purchaser 
who  had  given  a  proper  notice  to  the  trustee,  to  a  prior  pur- 
chaser who  had  neglected  to  do  so.  At  least  there  is  a  case 
(  )  %vhich  seems,  in  some  measure,  to  authorise  this  con- 
clusion. 

It  may  be  laid  dowii  as  a  general  rule,  that  a  purchaser  of 
a  c/iose  in  action  (o),or  of  any  equitable  title  (p),  must  always 
abide  by  the  case  of  the  person  from  whom  he  buys,  and 
will  be  intitled  to  all  the  remedies  of  the  seller  {q).  And 
yet,  as  we  have  seen  (;•),  there  may  be  a  casein  which  a  pur- 
thaser  of  a  c/iose  in  action,  merely  by  sustaining  that  charac- 
ter, will  be  in  a  better  situation  than  the  person  was  of  whom 
he  bought.  And  it  seemis,  that  where  a  person  purchases  a 
specific  legacy,  delivered  to  the  legatee  by  the  executor,  if 
there  is  a  deficiency  of  assets,  the  creditors  must  follow  their 
demand  in  reasonable  time,  or  equity  will  not  assist  them, 
othcr^vise  legacies  would  be  eternally  locked  up,  and  credi- 
tors  encouraged  in  their  laches,  and  to  call  on  purchasers  of 
legacies  to  refund  at  a  great  length  of  time  (s). 

So  if  trustees  suffer  a  tenant  for  life,  of  a  renewable  leasc- 
hoid,  to  enjoy  all  the  profits  in  breach  of  a  trust  reposed  in 
them  to  renew  out  of  the  rents  and  profits,  the  assets  of  the 
tenant  for  life  will  be  applicable  in  the  first  instance  to  their 
indemnity,  and  a  purchaser  from  the  tenant  for  life  of  his 


(m)  See  Tour? ille  v.  Naish.  3  P.  Priddy  v.  Kose,  3  Mer.  86. 

Wos.  307  ;  and  lee  2  P.  Wms.  (p)    Whitfield  Y.   Faussef,  1 

495  ;  15  Ves.  Jan.  354  ;  2  Taunt.  Vcs.  387. 

416.  (q)  See   ex  pa^ie  Lloyd,  17 

(n)  Stanhope  v.  Earl  Verney,  Ves.  Jan.  245. 

Btttler'*D.(I)  toCo.LMt.290,b.;  (r)   George     v.    Milbanke,   9 

and  tee  1  Ves.  367  ;  9   Ves.  Jan.  Ves.  Jan.  190;  tupra,  p.  £64. 

410.  (#)  Cholmondley  ?.  OrforJ,  Ch. 

(o)  Darles  t.  Austen,  ubi  sup.  U.  T.  1758,  MS. 
Torlon  r.  Benson,  2  Vera.  761; 
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Kfc  interest,  will  also,  it  seems,  be  answerable  to  the  penott 
for  whose  benefit  the  renewal  ought  to  have  been  made.  But, 
'  as  between  the  trustees  and  the  purchaser,  the  letter  is  not 
primarily  answerable.  If  they  pennit  the  tenant  for  life  to 
apply  to  his  own  use  all  tlic  rents  and  profits,  and  abstain 
from  performing  the  trust,  they  cannot  contend  that  it  was 
the  purchaser's  duty  to  withhold  any  part  of  the  rents  and 
profits,  or  the  consideration  that  came  in  place  of  them  {t). 

Wliere  a  purchaser,  after  tlie  conveyance,  or  even  before 
the  conveyance,  in  prospect  of  the  articles  for  sale  being 
carried  into  execution,  has  laid  out  money  in  lasting  im- 
provements, there  are  but  few  cases  in  which  be  will  not  be 
allowed  for  them,  in  case  the  aid  of  a  court  of  equity  ia  le- 
quired  to  relieve  against  the  purchase  (t/). 

And  even  supposing  the  court  to  be  unwilling  to  mak 
an  allowance  for  repairs  and  improvements,  yet  if  an  aoeoont 
of  rents  and  profits  is  to  be  taken,  and  the  plaintiff  wfll  not 
accept  the  account,  according  to  the  value  of  the  estate 
when  the  piu*chascr  entered,  but  insists  to  have  the  aeeoont 
taken  according  to  the  present  value,  the  court  will  compd 
him  to  make  an  allowance  for  repairs  and  improvements  (j). 

If,  however,  aman  has  acted  fraudulently,  and  is  conaeioitf 
of  a  defect  in  his  title,  and  with  that  conviction  in  his  mind 
expends  a  sum  of  money  in  improvements,  he  is  not  entitled 
to  avail  himself  of  it.  If  a  different  rule  should  pe- 
vail,it  would  certainly,  as  Lord  Clare  remarked,  fully  justi^' 
a  proposition,   once  stated  at  the  bar  of  the  court  of  Quffl- 

(I)  Ld.  Montfortv.  Ld.Cadogan,  ex  parte  James,  8  V(«.  Jbd* 

17  Ves.  Jiin.  485.  337  ;  Browne  t.  Odea,  1  SdM». 

(»)£(iiin  V.  Battaly,  2  Lev.  152>  and  Lef.  115  ;  and  see  9  Mod. 

Peterson  v.  Hickman,  1  Cha.  Rep.  412  ;    Barnard  Cha.  Rep.  450; 

3.  cited  ;    WlmMey  v.  Whalloy,    1  1  Vern.  159;  Shine  t.  Gwigl, 

Vern.  484  ;  Savage  ▼.  Taylor,  For.  1  Ball  and  Beatty,  444% 
234  ;  Baiigh  t.  Price,  1  Wits.  320 ;  {x)    Tbomlinson    t.  %wA^ 

ex  parte  Hughes,  6  Ves.  Jun.  617  ;  Finch,  378. 
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cerjin  Ireland,  that  it  was  a  common  equity  to  improve  the 
right  owner  out  of  the  possession  of  his  estate.  However, 
if  the  sums  are  large,  that  circumstance  may  influence  the 
jourt  in  decreeing  an  account  from  the  time  of  filing  the  bill 
9n]y,  and  not  from  the  time  of  taking  possession  (?/). 

But  if  the  aid  of  a  court  of  equity  is  not  required,  and  a 
person  can  recover  the  estate  at  law,  equity,  unless  there  be 
Ttud.  cannot,  it  is  conceived^  relieve  the  purchaser  on  ac- 
xmnt  of  money  laidi  out  in  repairs  and  improvements;  but 
nmst  dismiss  a  bill  for  that  purpose  with  costs  {z). 

It  seems,  that  where  two  persons  claim  a  reversion,  to 
nrhich  only  one  can  be  entitled,  a  bill  will  lie  to  perpetuate 
iestimony,  although  both  of  them  are  purchasers,  or  only 
fQe  of  them  is  a  purchaser  (a) ;  for  such  a  bill' calls  for  no 
liscavery  from  the  defendant,  but  merely  prays  to  secure 
bat  testimony ;  which  might  be  had  at  that  time,  if  the 
ifcumstances  called  for  it  (I)u 


•p^ 


11.  Thus  have  we  seen  how  peculiarly  a  bona  fide  pur- 
laser  without  notice  is  favoured  and  protected  by  equity, 
tut  if  a  purchaser  have  notice  of  any  claim,  or  ineum- 
mncc,  his  conscience  is  affected ;  and  a  court  of  equity 


(^)  Kenny  t«  Browne,  3  Ridgw.  fraad   in   the  wife  standing  by 

•  C«  518^  while   the    impro?emf  n(s    wf  re 

(s)  See  Needier  v.  Wright,  Nels,  made   witi  out  gifing  notice  of 

R4Rep.57;   but  see  Peterson  r.  her  claim  to  the  tenant. 

ickman,    1  Cha.   Rep.  3,   cited.  (a)    See    Lord    Dursley    t^ 

hit  case^  probably,  turned  on  the  Fiizhardinge,  6  Ves.  Jun,  251. 


(I)  Ettt  notei  the  point  was  not  settled,  and  it  does  not  seem  quite 
etr,  what  determination  it  would  receire;  as  retajoing  such  a  bill,  is 
ktiiitly  gra.oting  relief  against  a  purchaser* 
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will  then  not  only  refuse  to  interfere  in  his  favour,  but  wiB 
assist  the  claimant,  or  incumbrancer,  in  establishing  hii 
claims  against  him :  his  having  given  a  consideration  ^ 
not  avail  him ;  for,  as  Lord  Hardwicke  obscr^'es,  he  throws 
away  his  money  voluntarily,  and  of  his  own  free  will  (6).— 
And  it  may  be  laid  down  as  a  general  rule,  that  a  puicb- 
scr  with  notice  is  in  equity  boimd  to  the  same  extent,  and  in 
the  same  manner,  as  the  person  was  of  whom  he  purchased 
(c).  Thus,  suppose  trustees  for  preser>'ing  contingent  rc- 
maiudcrs  to  join  in  destroying  them,  and  to  convey  the  es- 
tate to  a  purchaser,  if  the  ))urchaser  buy  for  a  valuaUc 
consideration,  and  without  notice,  he  cannot  be  affected,— 
IJut  if  he  buy  with  notice  of  the  tnist,  although  for  a  T^ 
luable  consideration,  he  must  convey  the  estates  to  the  uses 
of  the  settlement  {(I). 

But  we  may  here  obser^-e,  that  it  is  at  last  settled,  that 
trustees  joining  in  a  recovery  after  the  first  tenant  in  tall  is 
o  f  age,  is  not  a  breach  of  trust,  and  therefore  a  puichaser 
may  safely  buy  under  the  title  acquired  by  the  recovery  (c). 

A  purchaser  v/ill  be  bound,  even  at  law,    by  a  purf 
agreement  for  a  lease  not  v^thin  the  statute  of  frauda^  the 
granting  of  which  constituted  part  of    the  consideratkOt 
although  it  be  not  mentioned  in  the  agreement  for  puidiaif,  ^ 
and  the  rent  be  not  fixed  (/). 

But  where  the  consent  of  a  person  is  essential  to  the  v^ 


<6)  See  3  Atk.  238;  FUz-T. 
Sub{)ODiia,  pL  2. 

(c)  Winged  v.  Lefebqry,  1  Eq. 
Ca.  Abr«  32,  pi.  43';  Jacksqn's 
taie,  Lane,  60 ;  Gore  v.  Wigles* 
^rortli,  cited,  ibid.',  Earl  Brook  r* 
Bulkfelcy,  2  Vc«.  4^ ;  Taylor  v. 
S:ibbert,  2  Ves.  Jen.  437;  Lord 
Vern^y  v.  Carding,  1  Scho*  and 
Lef.  345,  cited  ;  Crofton  v.  Orms- 
by,  2  SjIjo.  and  Lef.  583  ;  Duiw 


bar  T.Tredeunick,2  Ball  and  &•<• 
304. 

{d)  Mansell  r.  MaoseU,  2  P* 
Wins,  678, 

(e)  Biscoc  T.  Perkins,  I  Ves. 
and  Oea,  485.  The  Lord  Ouw 
celior  has  since  decided  tbt  stt* 
point  in  the  same  way* 

(/)  Denn  t.  Cartwright,  4  BUj 
29. 
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'alidity  of  a  lease  agreed  to  be  granted,  and  he  liimself  pur- 
chases the  inheritance,  although  with  fiiU  notice,  yet  he  will 
lot  be  bound  by  the  agreement. 

This  was  decided  in  a  recent  case,  where  a  copyholder 
[ranted  a  lease  to  LufFkin  for  one  year,  and  so  from  year  .to 
rear,  if  the  lord  would  give  a  license.     TD he  lord  of  the  ma- 
unr  purchased  the  reversion  himself,  and  took  a  surrender  in 
he  name  of  a  trustee.     The  terms  of  the  demise  were  cor- 
ectly  stated  in  the  abstract  of  the  title ;  the  agreement  con- 
ained  an  exception  of  all  subsisting  leases  (if  any  there 
rere),  and  in  a  deed  from  the  vendor  to  the  purchaser's 
nistee,  there  was  an  exception  in  the  covenant  against  in- 
umbrances,  ^^  of  the  several  and  respective  subsisting  lease 
r  leases,  or  agreements  for  leases,  under  which  the  present 
enants  now  hold  the  premises.''    After  the  purchase,  the 
nd  gave  notice  to  his  trustee,  that  he  \vould  not  grant  any 
cense  to  any  copyholder  of  his  manor  to  dpmise.    Tlie  trus- 
36  then  gave  notice  to  Luffkin  to  quii,  and  brought  an 
jectment,  in   which  he  recovered,  the    Court  of  King's 
lench  being  of  opinion,  that  the  lease  did  not  operate  as  a 
«i8e  for  14  years  (g).    Then  Luffkin  filed  a  bill  against 
le  trustee  and  the  lord  for  a  specific  performance,  on  the. 
round  of  the  lord  having  notice  of  the  lease,  and  of  its 
sing  excepted  in  the  contract,  &c     A  case  was  directed  to 
le  Court  of  Common  Pleas,  who  held  first,  that  the  lease 
as  not  a  lease  for  14  years ;  and  secondly,  that  the  tenant 
ad  no  remedy  on  the  covenant  in  the  lease  for  quiet  eur 
»yment  (A).    The  cause  then  came  on  upon  the  equity  re- 
arved,  and  was  fully  argued  by  Romilly  for  the  plaintiff^, 
id  by  Hollist  and  Bosanquet  for  the  defendants.    And 
lOrd  Eldon,  after  taking  a  day  to  consider,  pronoimoed 

(g)   Doe   1.   Luffkin,  4  East,  {h)  1  New  Rep,  163. 

II. 

S  s  1  judgment 
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judgment  shortly,  that  there  was  not  equity  suffident  to 
support  the  bUl  (ij. 

This  decision  demands  particular  attention.  It  seems 
founded  on  great  principles  of  equity,  although  the  pur- 
chaser had  voluntarily  placed  himself  in  a  ntuation  in  ¥rhkh 
it  was  his  interest  to  refuse  his  consent,  without  which  tlie 
lease  could  not  be  sustained.  We  cannot  fftU  to  distingoidi 
this  case  from  that  where  a  man,  having  a  partial  interest 
in  an  estate,  agrees  to  grant  a  lease  which  his  interest  does 
not  enable  him  to  grant ;  and  then  joins  with  tlie  remain^ 
der-man  in  selling  the  estate  to  a  purchaser,  with  full  no^ 
tice  of  the  agreement.  There  equity  rightly  holds  the 
purchaser  bound  by  the  agreement.  Tlie  vendor  wis 
bound  to  grant  tlic  lease,  or  to  answer  in  damages  for  nm- 
performance  of  the  agreement ;  and  as  the  purchaser  hid 
notice  of  the  contract,  and  takes  an  estate  which  enaUes 
him  to  perform  it,  it  is  but  just  that  he  should  be  compeDed 
to  do  so,  in  order  to  exonerate  the  vendor  from  an  aetion 
for  breach  of  the  contract.  And  on  this  ground  it  slunikl 
seem,  that  if  in  the  case  of  Luffkin  v.  Nunn,  Luffldo 
eoidd  have  recovered  on  the  covenant  for  quiet  enjoymeot, 
the  lord  would  have  been  compelled  to  perform  the  agree- 
ment. If  this  had  not  been  Lord  Eldon's  opinion,  he  wooU 
not  have  asked  the  Court  of  Common  Pleas,  whether  Luff- 
kin  could  recover  on  the  covenant  for  quiet  enjoyment  in 
case  he  were  evicted.  Lord  Redesdale  appears  to  hiTc 
overlooked  this  distinction,  when  in  a  late  case  he  fomrd 
fault  with  one  point  iii  the  case  of  Taylor  v.  Stibbert,  fit 
that  he  thought  the  purchaser  had  a  right  to  say>  that  hiv- 
ing  purchased  from  the  son  as  well  as  the  father,  andthtco- 
vennnt  not  being  binding  on  the  son's  estate,  he  sh<mU 
not  be  bound  further  than  as  he  purchased  an  estate  which 

.    (i)  Gh.  15th  July,  1805.  S.  C.  II  Vei,  Jun.  170. 
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was  bound,  and  tlicrcfore  that  notice,  or  no  notice,  was  of 
no  consequence  to  him  {k).  The  doctrine,  however,  can 
•flly  apply  to  cases  where  the  purcliaser  ought  to  indemnify 
the  seller  against  the  agreement. 

Where  a  purchaser  buys  a  reversion  expectant  upon  a 
j^ticular  estate,  as,  subject  to  the  life  estate  of  I.  B.  al- 
tibough  it  turn  out  that  no  such  estate  is  in  existence,  yet 
I.  S,  will  be  decreed  to  hold  the  estate  during  his  life, 
^gunst  the  purchaser  (/). 

Although  a  purchaser  with  notice  should,  to  strei^gthen 
his  estate,  levy  a  fine,  and  five  years  were  to  pass  without  a 
daim,  yet  the  fine  aud  nonclaim  would  be  inoperative ;  for 
u  he  purchased  with  notice,  notwithstanding  any  consider- 
ation paid  by  him,  he  is  but  a  trustee,  and  so  the  estate  not 
lieing  displaced,  the  fine  cannot  bar  {vi) ;  so,  although  he 
purchase  under  a  decree  in  equity,  yet,  if  the  decree  was  ob- 
tained by  fraud,  he  cannot  protect  himself  (n). 

Biit  where  it  is  a  mere  legal  title,  and  a  man  has  purchased 
in  estate  which  he  sees  himself  has  a  defect  upon  the  face  of 
he  deeds,  yet  the  fine  will  be  a  bar,  and  not  affect  him  with 
lotice,  so  as  to  make  him  a  trustee  for  the  person  who  had 
he  right,  because  this  would  be  carrying  it  much  too  far, 
inr  the  defect  upon  the  face  of  the  deeds  is  often  the  occa- 
ion  of  the  fine  being  levied.  This  was  laid  down  by  Lord 
lardwicke  (o).  And  it  was  resolved  in  Termor's  case  (p), 
bat  if  A  purchases  land  of  B,  and  afterwards  perceiving 
hat  B  had  but  defeasible  title,  and  that  C  had  right  to  it, 

• 

(jfc)  See  2  Scbo.  and  Lef.  599.  (n)  Kennedy  t.  Dajy,    I  Seho. 

(/;  Walton  r.  Stanford,  2  Verg.  and  Lef,  335  ;  GhTard  ?.  Hort,  i ^. 

79 ;  see  Doe  y.  Archer,  1   Dps.  386. 

ad  Pull.  531.  (0)  2  Atk.  631 1   and  see  ibid. 

(m)  1  Vern.  149  ;   2  Atk.  631  ;  390. 

iennedy  V.  Daly,  1  Scho.and  Lef.  (p)  3  Rep.  79^  a. 

A  (I) 
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A  (I)  levies  a  fine  %vith  proclamations  to  a  stranger,  or  takes 
a  fine  from  another  with  proclamations,  wth  the  intent  to 
bar  the  right  of  C ;  this  fine,  so  levied  by  consent,  should 
bind,  for  nothing  was  done  in  this  case  which  was  not  law* 
ful.  So  the  accepting  a  release  of  a  right,  is  in  no  case  an 
acknowledgment  that  a  right  existed.  If  it  were  an  admia- 
sion  of  right,  it  must  always  be  liable  to  objections,  because 
the  consideration  for  the  release  is  always  miich  less  than  the 
value  of  the  thing  demanded ;  but  in  truth,  the  conadeo- 
tion  given  being  less  than  the  value  of  the  thing  demand- 
ed, .the  transaction  amounts  to  a  denial  of  the  right,  instead 
of  an  acknowledgment  (g). 

Notice,  before  actual  payment  of  all  the  money,  altho^b 
it  be  secured  (r),  and  the  conveyance  actually  executed  {s), 
or  before  the  execution  of  the  conveyance,  notwithstanding 
that  the  money  be  paid  (/),  is  equivalent  to  notice  before  the 
contract. 

But  if  the  conveyance  be  executed,  and  the  money  paid, 
a  purchaser  will  not  be  affected  by  notice  of  an  incumbraoce, 
although  a  prior  incumbrance,  intended  to  be  dischaiged,  is 
not  paid. off  (z^). 

And  notice  at  the  time  of  getting  in  a  precedent  incuxn* 
brance,  as  a  protection  against  mesne  charges,  is  not  materia 


(9  )  Underwood  ?•  Lord  Coar-  235. 

town,  2  Scho.  and  Lef.  68.  («)  Jones  t.  Stanley,  2  E^-Ct^ 

(r)  Tour? ille  v.  Nabh,  3  P.  .    Abr.  685,  pi.  9. 

Wms.  307  ;  Story  r.  Lord  Wind-  (0}^'»M  ▼•  W«g«>  1  AOu  W. 

sor,  2  Atk.  630;  More  v.  May  how,  (11)  Meynell  ▼•  Carrawayi  Keb> 

1  Cha.  Ca.  31;  2  Freem.  175,  pi.  Cha.  Rep.  63. 


(T;  B  is  by  mistake  inserted  In  (he  report  for  A. 
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SO  that  he  had  not  notice  at  the  time  of  the  purchase  (a?). 
Indeed,  after  a  conveyance  is  executed,  it  is  seldom  that  a 
purchaser  thinks  of  procuring  a  prior  legal  estate,  unless  he 
£8Covers  some  incumbrance  on  the  estate^  against  which  he 
18  anxious  to  protect  himself. 

But  although  a  purchaser  has  notice  of  an  equitable  claim 
by  which  his  conscience  is  affected,  yet  a  person  purchasing 
6x)m  him  bojia  Jicle,  and  without  notice  of  the  right,,  will  not 
be  bound  by  it  (?/). 

So,  on  the  other  hand,  a  person  with  notice  of  an  equita- 
ble claim,  may  safely  purchase  of  a  person  who  bought  bona 
HdCj  and  without  notice  of  it  (z) ;  although  this  circimistance 
laay  influence  the  court  with  respect  to  costs  (a)  (I).  This 
rale  is  consistent  with  the  others ;  it  is  not  in  favour  of  the 
purchaser  with  notice,  but  of  the  purchaser  without  notice. 
[f  a  different  rule  prevailed,  h^  might  not  be  able  to  sell  the 
pstate. 

It  still  remains  to  show  what  wiH  be  deemed  sufficient 
notice  to  a  purchaser ;  but  the  importance  of  this  subject 
;eeins  to  demand  a  separate  chapter. 

<x)Gocke8  V.  Sherman,  2  Freem.  Cha.  51 ;  1  Eq.  Ca.  Abr.  331,  pi. 

13  ;  and  see  2  Ves.  574.  6 ;  Brandling  t.  Ord,  1  A(k,  571 ; 

(y)  Ferrars  ▼.  Cherry,  2Vern.  Sweet  r.  Southcote,  2  Bro.  C.C. 

t84;  Merlins  y.  Joliffe,    Ambl.  66;  2   Dick.   671  ;    Lowther  v. 

113  ;   Lowther  y.  Carleton,  MS.  Carleton,  2  Atk,  242;  Andrew  t. 

larnard  Rep.  Cha.  358 ;    Forres-  Wrigley,  4  Bro.  C.C.  125. 

er,  1 87 ;  2  Atk.  242 ;  ^ee  Pitts  v.  (a)  Andrew  v.  Wjigley,  4  Bro. 

Sdelph,  Toth.  284,  C.C.  125. 

(5)  Harrison  v.  Fprtb,  Free. 

(1)  In  Grounds  and  Rudiments  of  Law  and  Equity,  p.  275,  tit,  377, 
jord  Talbot  is  erroneously  stated  to  ha?e  held  in  Lowther  r.  Carleton, 
liat  where  a  purchaser  with  notice  conveys  to  another  without  notice,  the 
pcond  sale  was  vicious,  because  of  the  former  conveyance  being  with 
otire  ;  aud  the  author  of  that  book  warmly  ef pontes  the  doctrine. 

CHAP. 
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JN  OTICE  is  either  actual  or  constructive ;  but  there  is  qo 
difference  between  actual  and  constructive  potice  in  its  ooih 
sequences  (a)^ 

I.  Of  aetual  notice  little  can  be  said.  It  requires  no  de^ 
finition,  and  it  need  only  be  ri^marked,  that,  to  constitute  s 
binding  notice,  it  must  be  given  by  a  person  interested  in 
the  property,  and  in  the  counse  of  the  treaty  for  the  purchase. 
Vague  reports  from  persons  not  interested  in  the  property, 
will  not  affect  the  purchaser's  conscience ;  nor  will  he  be 
bound  by  notice  in  a  previous  transaction  wliij^h  he  may  hive 
forgotten. 

That  vague  reports  from  strangers  are  not  notice,  was  de- 
cided in  a  case  of  Wildgoose  v.  Wayland  (6),  where  one  msn 
came  to  a  person  about  to  buy  a  house,  and  told  him  to  take 
heed  how  he  bought  it,  for  the  vendor  had  npthing  in  it, 
but  upon  trust  for  A :  and  another  person  came  to  him,  and 
told  him  it  was  not  so,  for  the  vendor  was  seised  of  the  land 
absolutely.  The  information  of  the  first  proved  correct,  yet 
the  purchaser  was  held  not  to  have  notice ;  because  sudi 
flying  reports  were  many  times  fables,  and  not  truth ;  and 

(/i)  See  Ambl.  626.  (&)  Goulds.  147,  pi.  67;  ami 

Corowallis's  case,  Toth.  254. 

• 
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t  should  be  admitted  for  a  sufficient  notice,  then  the  in 
itance  of  every  man  might  easily  be  slandered. 
And  not  only  a  mere  assertion,  that  some  other  person 
ims  a  title  is  not  sufficient,  but,  perhaps,  a  general  daim 
lot  sufficient  to  affect  a  purchaser  with  notice  of  a  deed^ 
nrhich  he  does  not  appear  to  have  had  knowledge  {c). 
Elowever,  no  person  could  be  advised  to  accept  a  title  eon- 
ning  which  there  were  any  such  reports,  or  assertions, 
bout  having  them  elucidated ;  because  what  one  judge 
fht  think  a  flying,  vague  report,  or  a  mere  assertion, 
ther  might  deem  a  good  notice.     For  instance,  in  Fry 
*orter  {d)  Hale,  C.  B.  in  speaking  of  the  point  of  notice 
hat  case,  (which,  however,  did  not  relate  to  a  purchaser), 
L,  *^  here  are  several  circumstances  that  seem  to  shew 
re  might  be  notice,  and  a  public  voice  in  the  house^  or 

accidental  intimation^  &c  may  possibly  be  sufficient 
ice.^ 

nbat  the  notice  to  the  purchaser  must  be  in  the  same 
isaction,  seems  to  have  been  settled  in  a  case  {e)  upon  the 
ute  of  charitable  uses  {f),  the  facts  of  which  were,  that 
1  given  to  charitable  uses  was  intended  to  be  sold  by  act 
Mirliament,  and  when  the  bill  was  read  in  pailiament^  it 

declared,  that  the  land  was  chargeable  with  a  charitable 
.  and  an  offer  was  made  to  otherwise  assure  the  charitable 
The  bill,  however,  did  not  pass,  and  the  land  was 
Twards  sold  to  one  of  the  members  of  the  Houses  who 
ke  in  the  debate  on  the  bill ;  yet  this  notice  was  held  not 
^e  sufficient  notice,  because  it  was  not  known  to  the  pur- 
ser, except  as  a  member  of  parliament. 

)  See  Jolland  t.  Stainbridgp,  D^Tke,  64;  and  the  cases  infra^  as 

?s.  Jun.  478.  to  notice  to  an  agent;  see  1  Vt^s. 

0  1  Mod.  300;  see  Butcher  Jun.  425. 

apely,  1  Vern.  363.  (/)  Supra,  p.  577, 

)  See  East  G  reenstead's  case. 

It 


6:)d  OF  KOTICE. 

It  may  be  here  proper  to  mention,  that  an  action  on  tbe 
case  for  slander  of  the  vendor's  title  wiU  not  lie  i^ainst  i 
person  for  giving  notice  of  his  claim  upon  an  estate,  cither 
by  himself  or  his  attorney,  at  a  public  auction,  or  to  auy 
person  about  to  buy  the  estate ;  although  the  sale  be  thoeby 
prevented  {g) ;  and  to  sustain  the  action,  malice  in  the  de- 
fendant must  be  proved  {h). 

Nor  will  the  action  lie  against  the  attorney,  ^though  be 
do  not  deliver  the  precise  message  of  his  principal,  prondod 
it  be  to  the  same  effect. 


II.  Constructive  notice,  in  its  nature,  is  no  more  than 
evidence  of  notice,  the  presumptions  of  which  are  so  Tiglait, 
that  the  coiirt  will  not  allow  even  of  its  being  controvole^ 
(f ) ;  but  it  is  difficult  to  say  what  will  amount  to  constnctiTc 
notice.  The  following  rules  may,  perhaps,  assist  the  leaned 
reader  in  his  researches. 

I.  Notice  to  the  counsel,  attorney,  or  agent  of  the  pur- 
chaser, is  notice  to  him  (k) ;  for  otherwise,  as  Lord  Talbot 
observed,  a  man  who  had  a  mind  to  get  another^ s  estate, 
night  shut  his  own  eyes,  and  employ  another  to  treat  for  bim 
who  had  notice  of  a  former  title ;  which  would  be  a  manifet 
cheat  (/).     And  the  same  rule  previuls,  although  the  oooosel 

ig)  Hargrave  v.  Le  Breton,  4  265  ;  L« Never.  Le  NeTe,3Alk. 

Barr.  2422.  646  ;  1   Ves.  64  ;   BrotbeHos  t* 

(A)  Smith  T.  Spooner,  3  Taunt.  Uatt,  2  Vera.  574;  Asbky  t. 

246  ;  see  Rowe  v.  Ranch,  1  Maw.  Baillie,  2  Ves.  368  ;  Middax  r. 

and  Sel  HT.  304 ;  Pitt  v.  Donovan,  Maddax,   1   Ves.  61;  and  art  3 

»^.  639.  Cha.  Ca.  1 10. 

(i)  See  2  Anstr.  438  ;  per  Eyre,  (/)  Attornej.General  r.Gowtt, 

C.B.  2  Eq.  Ca.  Abr.  685,  pi.  II;  •» 

(X:)  Ncwstead  r.  Searles,  1  Atk.  Ambl,  626. 
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attornsy.  Or  agent,  be  the  vendor  {m),  or  be  ooncerned  for 
both  vendor  and  purchaser  {n). 

So,  notice  to  the  town  agent  of  the  purchaser's  attorney  in 
the  country,  is  also  notice  to  the  purchaser  (o). 

And  if  a  person,  with  notice  of  any  claim,  purchase  an 
estate  in  the  name  of  another,  without  his  consent,  yet  if  he 
afterwards  assent  to  it,  he  is  bound  by  the  notice  to  his 
agent  (p).  So  a  man  cannot  elude  the  effect  of  having 
notice,  by  procuring  the  conveyance  to  be  made  to  a  third 
person  {q). 

But  although,  if  a  man  purchase  an  estate  which  is  subject 
to  an  equity  only,  of  which  he  or  his  agent  has  notice,  it  is 
a  fraud ;  yet,  if  an  instrument  is  signed  by  all  parties,  the 
intention  cannot  be  interpreted,  contrary  to  such  instrument, 
1>y  notice  to  an  agent,  that  some  of  the  parties  had  such  in- 
tention (r). 

Although  the  counsel,  attorney,  or  agent,  be  employed 
only  in  part,  and  not  throughout  the  transaction,  the  pur- 
chaser is  equally  affected  by  the  notice.  This  was  doubted 
in  the  case  of  Vane  v.  Lord  Barnard  {s) ;  but  in  the  later 
esse  of  Bury  v.  Bury,  before  Lord  Hardwicke  (/),  he  said, 
**  where  an  agent  has  been  employed  for  a  person  in  part, 
and  not  throughout,  yet  that  affeets  the  person  with 
notice.** 

The  notice  to  the  counsel,  attorney,  or  agent,  must,  how- 
ever^  be  in  the  same  transaction  ;  because  he  may  very  easily 

(ffi)  Sheldon  ?.  Cos.  Ambl.  624.  C.  24-1. 

(n)  Le  Nere  t.  Le  Nere,  3  ACk.  (q)  Coote  t.  Mammon,  5  Bro. 

646.  P.C.  by  Tomlins,  355. 

(o)  Norris  r.  Le  Nere,  3  Atk.  (r)  See  1  Bro.  CC.  351. 

26.  {s)  Glib.  Eq.  Rep.  6 ;  see  2  Pow. 

(p)  Merry  r.  Abney,  1  Cha.Ca.  Mortg.  597,  598,  4th  edit. 

S8y  1  £q.  Ca.  Abr.  330.  2  Freero.  [t)  Chan.  11th  July,  I748,  MS. ; 

151,  NeU.Cha.  Rep. 59 ;  Jennings  Appendix,  No.  25« 
T.  Moore,  2  Yero.  609 ;  1  Bro:  P. 

have 
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have  forgotten  it  {u) ;  and  if  this  were  not  the  rule  of  the 
court,  it  would  be  of  dangerous  consequence,  as  it  would  be 
an  objection  against  the  most  able  counsel,  because  of  course 
they  would  be  more  liable  than  others  of  less  eminence  to 
have  notice,  as  they  are  engaged  in  a  great  number  of  affiuis 
of  this  kind  (<r).  The  same  rule  of  course  applies  to  the  pur- 
chaser himself.  If  a  man  purchases  an  estate,  under  a  deed, 
which  happens  to  relate  also  to  other  lands  not  comprised  in 
that  purchase,  and  afterwards  purchases  the  other  lands  to 
which  an  apparent  title  is  made,  independent  of  that  deed, 
the  former  notice  of  the  deed  will  not  of  itself  affect  him  in 
iiie  second  transaction,  for  he  was  not  bound  to  cany  in  \a& 
recollection  those  parts  of  a  deed  which  had  no  rektion 
to  the  particular  purchase  he  was  then  about,  nor  to 
take  notice  of  more  of  the  deed  than  affected  his  diei 
purchase  {y). 

2.  A  public  act  of  parliament  binds  all  mankind ;  but  t 
private  act  of  parUament  is  not,  of  itself,  nptice  to  s  pur- 
chaser {z).  And  it  is  conceived,  that  an  act  of  parliament  of 
a  private  nature,  but  made  a  public  act  (I),  in  order  that  it 

(II)  Preston  v.  Tubbin,  1  Vern.  242,  S.  C.  MS. ;  Ashley  T.BaUiii, 

286 ;  Fitzgerald  t.  Fauconberge,  2  Ves.  368 ;  see  1  Vcs,  435. 

Fitzgib.  207  ;  2  Eq.  Ca.  Abr.  682,  (x)  Per  Lord     Hardwickf,  1 

(D)   n.   (b) ;    Warwick   v.  War-  Alk.  242. 

wick,  3   Atk.  291 ;   WorsUj  t.  (y)  Hamilton  v.Royse,  2ScI». 

Earl  of  Scarborough,  3  Atk.  392  ;  and  Lef.  327.      Per  Lord  Bed* 

Steed  V.  Whitaker,  Barnard  Clia.  dale. 

Rep.  220  ;  Hine  t.  Dodd,  2  Atk.  (z)  Sec  2  Ves.  430. 
275  ;  Lowther  t.  Carlelon,  2  Atk. 


(I)  This  will  not  happen  in  future,  for  it  has  been  resolved  that  a 
private  act  shall  not  be  made  a  public  act  ;  but  it  may  be  enacted,  tkat 
the  act  shall  be  printed  by  the  king's  printer,  and  that  a  printed  copj  0^ 
it  shall  be  eyidence. 
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might  T>e  jiulicittlly  taken  notice  of.  Instead  of  being  specially 
pleaded,  antl  to  save  the  expense  of  an  attested  copy,  would 
iiot  be  deemed  such  a  public  act  as  to  be,  of  itself,  notice 
to  a  purchaser  {a). 

3.  Lis  pendens  is  of  itself  notice  to  a  purchaser  (6), 
unless  it  be  collusive^  in  which  case  it  will  not  bind 
him  (c). 

A  subpcena  served,  is  not,  however,  a  suflBcient  lis  pen* 
dens,  unless  a  bill  be  filed  (r/) ;  but  when  the  bill  is  filed, 
the  lis  pendens  begins  from  the  service  of  the  6nchpce?ia. 
And  the  question  must  relate  to  the  estate,  and  not  merely 
to  money  secured  upon  it  (e) ;  but  a  bill  to  perpetuate  the 
testimony  of  witnesses,  and  to  establish  a  will,  is  a  sufficient 
Us  peyidens  {/). 

To  affect  a  purchaser,  it  has  been  said  that  there  ought 
to  be  a  close  and  continued  prosecution  of  the  lis  pendens 
\ff),  and  this  is  required  by  Lord  Bacon's  rule.  In  a  late 
5086  (A),  the  Master  of  the  Rolls  cited  the  following  passage 
Brom  Lord  Nottingham's  prolegomena  of  equity :  "  The 
Lord  Bacon,  in  his  12  th  rule,  seems  to  direct,  that  if  a  pur- 
chase is  made  pendente  lite,  after  some  long  intermission, 
;his  case  shall  differ  from  the  common  case.  But  the  rule, 
hough  reasonable,  is  not  always  observed;  for  in  Martin  v. 

(a)  Spe  3  Bos.  and  Pull.  578.  Worsely,  Hard.  320 ;  Goldson  t. 

(i)  See  Tolh.  45  ;   Yearel/    v.  Gardiner,  1  Vern.  459,  citnl;  the 

f  iravi-l/,  Toth.  227  ;  3  Chn.  |{f  p.  Bishun  of  Winchester  t.  Paine,  1 1 

15;    Digs  ▼•   Bofs,    Toth.  251;  Ves.  Jan.  194. 

:ulpepper  ▼.  Ashton,  2  Cha.  Ca.  (c)  2  Cha.  Ca.  116. 

I69  223  ;    Barns  v.  Canning,    1  (d)  Anon.  1  Vern«  318. 

)ha.  Ca.  300;  Sorreli  v.  Carpen.  (c)  VVurnley  ▼.  Earl  of  Scarbo- 

er>2  P.  VVms.  482 ;  and  see  3  P.  rough,  3  Alk.  392. 

Vms.  117;  Garth  ?,  Ward,  2  Atk.  (/)  Garlh  t,  Ward,2  Atk.  174. 

74;  3  Barnard  Rep«   Chi.  450.  (^)  Pieston  ▼.  Tubbin,  1  Vern. 

Vorsley  ▼•  Earl  of  Scarborough,  3  286.                            * 

Itk.  392;  Walker  v.  Smalwood,  {h)   Bishop  of  Wiochesfer  ?• 

kmbL  676;  5  Co.  47  b.;  Uill  v.  Paine,  11  Ves- Jun.  194. 

2  T  •        Stiles, 
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Stiles,  1663,  the  bill  filed  in  1640,  abated  by  the  death  ill 
1648  :  a  bill  of  revivor  was  filed  in  1662  ;  and  the  purchase 
was  in  1651 ;  and  yet  the  purchaser  was  bound,  because  now, 
by  relation  of  the  bill  of  revivor,  it  was  pendente  lite :  per 
Clarendon,  Chancellor."  This  passage  was  cited  as  an  au- 
thority, that  a  purchaser  during  the  abatement  of  the  suit 
is  bound  in  like  manner  as  if  the  suit  was  in  full  prosecution. 
But  the  learned  judge  by  whom  it  was  quoted,  treated  this 
as  a  case  of  great  difficulty,  notwithstanding  the  authorit}' 
of  Lord  Nottingham.  Indeed,  the  case  referred  to  seems  to 
depend  too  much  on  its  own  circumstances  and  the  times  in 
which  it  occurred,  to  serve  as  a  precedent.  The  Lord 
Keeper  expressly  said,  that  the  war  and  infancy  excused  the 
laclies.  Besides,  it  appears  that  the  person  who  came  in 
pendente  lite  did  not  claim  by  purchase  for  money,  tat 
under  the  will  of  the  person  against  whom  the  original  KB 
was  filed  (/).  If  the  point  should  ever  call  for  a  decision,  it 
will  probably  turn  on  the  question,  whether  the  plaintiff iras 
guilty  of  laches  in  rcvinng  the  suit. 

Lord  Redesdale  appears  to  have  licld,  that  although  a 
bill  is  dismissed,  yet  a  party,  purchasing  after  the  diauiffaJ, 
was  a  purchaser  pendente  lile^  if  an  appeal  was  aftcnraids 
brought  in  the  House  of  Lords,  since  it  was  still  a  question 
whether  the  bill  had  been  rightly  dismissed,  and  the  parties 
thus  having  njotice,  must  take  subject  to  all  the  legal  and 
equitable  consequences ;  but  it  was  not  necessary  to  decide 
whether  such  a  purchase  was  by  force  of  the  supposed  h 
pendens  made  with  implied  notice  of  the  adverse  title  (A). 

A  ^mQ\\2i%QX  pendente  litey  on  filing  his  supplemental  bil 
goes  into  the  court  pro  bono  et  malo,  and  will  be  liable  to 
all  the  costs  in  the  proceedings,  from  the  beginning  to  tt? 
end  of  the  suit  (/) ;  and  he  will  not  be  admitted  to  examine 

(t)  Style  T.  MartiD,  1   Cbt.  Ca.  (/)  See  1  Atk.  89 ;  and  Gtf- 

150.  kell  r.  Dardio,    2  Ball  r^ 

tl)  1  Dow  31.  Beatly,  167^ 

tlie 
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tlie  justice  of  a  fonner  decree,  but  will  be  bound  by  the 
prior  proceedings  (w). 

Relief  being  sought  against  a  bona  fide  purchaser  who 
bought  pendente  lite,  without  actual  notice,  is,  however, 
considered  a  hard  case  in  equity ;  and  although  the  court 
cannot  refuse  its  aid  against  him,  yet  the  plaintiff  is  by  no 
means  a  favourite ;  aud  therefore  if  he  make  a  slip  in  his 
proceedings,  the  court  will  not  assist  him  to  rectify  the  mis- 
take {n). 

The  mere  pendency  of  a  suit  will  not  prevent  the  de- 
fendant from  selling  the  property,  the  subject  of  the  suit, 
but  the  purchase  will,  in  no  manner,  affect  the  right  of 
the  plaintifiil  except  so  far  as  it  may  be  necessary  to  go 
against  the  purchaser,  if  he  obtain  a  transfer  of  the  legal 
estate  (o).  If,  however,  the  plaintiff  have  only  a-  defeasi- 
ble estate,  the  defendant  may  exercise  his  right  to  put  an 
end  to  it,  notwithstanding  the  pendency  of  the  suit. — 
Therefore,  if  a  man  make  a  voluntary  settlement,  and 
the  person  claiming  under  it  file  a  bill  against  the  settlor, 
to  have  the  trusts  performed,  yet  the  defendant  may  de- 
feat the  plaintiff's  right  by  selling  the  estate  to  a  purchaser 
during  the  pendency  of  the  suit.  The  same  observation 
applies  to  a  settlement  with  a  power  of  revocatipn.  The 
settlor,  the  defendant,  may  revoke  the  settlement,  although 
a  suit  is  depending  for  carrying  it  into  execution  {py 

4.  Decrees  of  the  courts  of  equity  are  not  of  themselves 
Dotice  to  a  purchaser  {q). 

{m)  Finch  v.  Newnham, 2  Vern.  180  ;  2  Vei.  and  Beam.  200. 

216.  (p)  S,C. 

(h)  Sorrell  r.  Carpenter,  2  P.  (g)  See  Toth,  45  ;  Prac.  Reg. 

Wins.  482.  Cha.  125 ;  and   see  Sir  Thomaa 

(o)  Metcalfe  t!  PuWertoft,  be.  Harrey  ?.  MonUgue,  1  Vern.  57 ^ 

fore  the  Vice-ChanceUor,  10  Au-  122. 
pst  1818;  see  1  Vei.  and  Beam. 
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This  was  expressly  decided  in  Wqrslcy  v.  the  Earl  of 
Scarborough  (r) ;  in  which  case  it  appears,  by  a  manuscript 
note  of  the  late  Mr.  G)xe's  to  the  case  of  Preston  v.  Tub- 
bin,  in  his  copy  of  Vernon,  in  LincoljiVinn  Library,  that 
Lord  Hardwicke  held  most  decidedly,  that  decrees  were 
not  notice.  He  said  there  was  no  such  doctrine,  that  men 
were  to  take  notice  of  the  decrees  of  this  court,  though  they 
were  to  take  notice  of  a  Us  pendens.  In  Sorrel  v.  Caipen- 
ter  (s),  it  was  said  by  Lord  Chancellor  King,  that  thecoort 
will  oblige  all  to  take  notice  of  its  decrees  as  much  as  of 
judgments.  This  dictum  is  frequently  quoted  as  an  autho- 
rity to  prove  that  the  decrees  of  equity  are  notice  to  pur- 
chasers ;  but  it  was  only  an  obiter  dictum ;  and,  indeed,  as 
judgments  are  not  of  themselves  notice  to  a  piurchaser,  it 
does  not  appear  to  affect  the  question.  At  first  sight,  the 
case  of  Wortley  v.  Birkhead  {t),  seems  to  militate  against 
the  doctrine,  but  on  examination,  it  will  be  found  not  to 
disturb  it ;  that  case  having  only  settled,  that  after  a  d^ 
cree,  and  direction  to  settle  the  priorities  of  the  demands,  a 
puisne  incumbrancer  cannot  take  the  first  incumbrance,  and 
thereby  gain  a  preference  to  the  second ;  as  it  would  ky  a 
foundation  for  the  greatest  collusion  and  contrixxince  he- 
iween  the  parties  to  exclude  each  other. 

Decrees,  however,  which  do  not  put  an  end  to  the  suit, 
as  decrees  to  account,  are  of  themselves  notice  to  a  pur- 
dbaser  (u) ;  because  the  lites  pendentes  are  not  thereby  ter- 
minated. 

5.  The  docketing  of  judgments. is  not  of  itself  notice  to 

(r)  3  Atk.  392 ;  and  s^e  RWen  book. 
T.  Steele,  IJb.  Reg.  U.  128 ;  temp.  (*)  2  P.  Wmt.  482, 

Lord  Hardwicke,  referred  to  by  (2)  2  Ves.  57 K 

Mr.  Coxe.     Note,  owing  to  the  («)  Worsley  v.  Earl«fScarbo> 

generality  of  the  reference^  I  could  roagh,  3  Atk.  392. 
not  find  this  case  in  the  register's 

a  pnr- 
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-a  Jjurchaser  (w) ;  for,  as  Lord  Talbot  observed,  judgments 
are  infinite  {x) « 

6.  Registration  of  deeds  is  not  of  itself  notice  to  a  pur- 
chaser who  was  seised  of  a  legal  estate  at  the  time  of  the 
purchase.  In  a  former  part  of  this  work  (?/),  some  obser- 
vations are  submitted  to  the  learned  reader,  which  tend  to 
show,  that  a  person  not  being  seised  of  the  legal  estate  at 
the  time  of  his  purclxase,  is  bound  by  all  incumbrances  duly 
registered,  although  he  had  not  actual  notice  of  them ;  or ^ 
in  other  words,  that  in  such  cases  registered  deeds  are  of 
themselves  notice  to  purchasers. 

7.  Neither  an  act  of  bankruptcy  {z),  nor  a  commission  of 
bankruptcy  (a)^  is  notice  to  a  purchaser. 

Indeed,  a  decision,  that  an  act  of  bankruptcy  is  of  itself 
notice  to  a  purchaser,  would  operate  as  a  repeal  of  the  pro- 
vision in  the  statute  of  James,  in  favour  of  purchasers  from 
bankrupts.  For  as  we  have  already  seen,  a  piurchaser,  with 
notice  of  the  act  of  bankruptcy,  cannot  take  advantage  of 
the  statute  (bj. 

Upon  the  general  rule  in  equity  in  favour  of  purchasers^ 
and  upon  the  ground  that  an  act  of  bankruptcy  is  not  of  it- 
self notice  to  a  purchaser.  Lord  Talbot,  in  the  case  of  Col- 
let V.  De  Gols  (r),  decided,  that  if  a  mortgage  of  a  l^al 
estate  be  made  before  an  act  of  bankruptcy,  and  the  mort- 
gagee make  further  advances  (ifler  the  act  of  bankruptcy, 

(»)  Snelling  V.  Squint,   2  Cha.  M  v,  De  Gols,  For.  65 ;  and  see  4 

Ca.47;  Grcswold  t.  Marsham,  2  Barr.2425;   ex  par/f  Knott,  11 

Cha.  Ct.  170;    see   ArabL  154  ;  Ves.  Jon.  609  ;  but  see  p.  581. 
Churchill  v.  Grove,  1  Cha.  Ca,  3?;  («)  Hithcox  v.  Sedgwick,  2Veni, 

2  Freem.  176.  15<J;  reversed  in  Dow.  Proc.  Sc# 

(x)  2  Eq.  Ca,  Abr.  682  (D)  n.  Journals  of  the  House  of  Lords, 

ti^\  Tol.  xiv.  p.  601 ;  and  see  J  Emm\ 

(y)  Vide  fupra^  p.  608.  iiU 

{z)  Wilker  v.Bbdingfbn,  2VerD.  (6)  Ftdt  tupra^  p.  579. 

599 ;  Anon.  2  Cha.  Ca.  136 ;  Col-  (c)  For.  65, 

2  T  3  but 


646  OF   NOTICE. 

but  without  notice,  the  assignees  cannot  compel  a  redemp- 
tion without  payment  of  all  the  money  advanced,  that  is, 
that  tlie  mortgagee  not  having  had  notice,  may  make  use 
of  his  prior  legal  estate  as  a  protection  against  the  com- 
mission of  bankruptcy.  Upon  the  same  principle  Lad 
Mansfield  laid  it  down,  that  if  an  estate  be  purchased  with- 
out notice  of  an  act  of  bankruptcy,  the  purchaser  may  pro- 
tect himself  by  a  satisfied  term  prior  to  the  act  of  bank- 
ruptcy still  standing  out  {d). 

In  a  case,  however,   before  Lord   Redesdale,  in  whid 
Collet  and  De  Gols  was  incidentally  mentioned,  he  is  slid 
to  have  observed,  that  it  is  now  the  constant  practice  fia: 
the  assignees  to  compel  a  redemption  on  payment  only  of 
what  was  advanced  before  the  bankruptcy.      He  did  not, 
however,  express  any  opinion  on  the  point  (c).     In  a  late 
case  before  Lord  Eldon  ( /),  in  which  this  question  w» 
discussed,  but  did  not  call  for  a  decision,  his  Lordship,  in 
the  course  of  the  argument,  said,    "  the  case  of  G>llet  t. 
De  Gols  proves  that  money  advanced  after  an  act  of  bank- 
ruptcy, may  be  tacked  and  charged  upon  the  estate,  not- 
withstanding the  property  is  taken  out  of  the  bankrupt; 
and  it  was  urged  there,  that  he  had  nothing  to  convey  by 
the  second  mortgage,  yet  it  was  held,  that  though  the  legal 
effect  of  the  second  mortgage  is  nothing,  the  court  will  con- 
sider it  a  second  incumbrance.     The  distinction  was  taken, 
that  a  secret  act  of  bankruptcy  does  not  prevent  tacking  as 
a  commission  issued  actually  does,  that  being  notice  to  aD 
the  world."     In  delivering  judgment,  he  observed,  **  that 
it  was  said,  the  act  divests  the  bankrupt  of  all  his  interest, 
and  when  the  commission  follows,  it  operates  by  relation 
from  the  time  the  act  of  bankruptcy  w^as  committed :  nn- 
qucstionably  it  does ;  and  then  the  person  taking  the  8^ 
cond  security  really  takes  nothing ;  no  interest  passing  from 

((/)  4  Burr.  2425.  (/)  Ex  parte  Knotf,    11  V«. 

(e)  1  Scho.and  Lef.  152.  ^un.609. 
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the  bankrupt,  and  therefore  shall  not  tack.  AH  t7ie  cases 
s/iexv  that  this  objection  will  not  do,  for  then  it  would  have 
been  in  vain  to  discuss  whether  there  is  a  difference  be- 
tw:een  securities  after  an  act  of  bankruptcy,  and  after,  a  com. 
mission  issued  It  follows  of  necessity  that  the  law  [yw. 
effect^  is  the  same  in  both  cases,  for  the  operation  of  the  com- 
mission is  in  either  case  precisely  the  same,  reducing  to  dust 
and  ashes  the  second  security. 

From  these  observations  Lord  Eldon's  opinion  appears  to 
be,  that  Collet  v.  De  Gols  still  a  binding  authority.  If 
it  should  be  thought  difficult  to  reconcile  the  last  sentence 
with  what  precedes  it,  that  must  give  way  to  what  is  before 
BO  clearly  expressed.  Perhaps,  however,  I^ord  Eldon  in- 
tended merely  to  say,  that  though  the  latv  is  different  in 
these  cases,  yet  the  effect  of  the  commission  is  the  same 
whether  it  issued  previously  to  the  second  mortgage,  or  sub^- 
sequently  to  it,  but  upon  a  prior  act  of  bankruptcy. 

A  case  came  before  Lord  Erskine,  in  which  the  precise 
point  called  for  a  decision.  His  Lordship  considered  Lord 
Eldon  and  Lord  Redesdale  as  having  both  expressed  their 
opinion  against  Collet  v.  De  Gols,  and  he  accordingly 
overruled  it,  and  decided  that  a  mortgagee  could  not  tack 
advances  subsequent  to  an  act  of  bankruptcy,  although  made 
without  notice,  and  the  mortgagee  had  a  prior  legal 
estate  (g). 

This  decision  must,  it  should  seem,  prevent  a  purchaser 
who  buys  without  notice  of  an  act  of  bankruptcy,  from 
ayailing  himself  of  a  prior  legal  estate  as  a  protection  against 
the  commission ;  and  yet  it  has  always  been  considered 
dear,  that  a  purchaser  could  not  in  such  a  case  be  dijsturbed. 
The  cases,  however,  cannot  be  distinguished.  The  mortga- 
gee was  a  purchaser  p7*o  tanto,  and  he,  like  a  purchaser  out 
md  out,  relied  on  his  legal  estate  prior  to  the  act  of  bank^ 

(g)  Ex  parte  Herbtrt,  13  Ves,  Jun.  183. 

ruptcy 
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niptcy  as  a  protection  against  the  subsequent  commisaon. 
But  we  have  seen  that  it  was  taken  from  him. 

Thr^  ecision  is  open  to  much  obsenation.  It  entirely 
subverts  the  established  rule  of  equity,  that  a  purchaser  vith- 
out  notice  shall  not  be  relieved  against,  and  an  act  of  liank- 
mptcy  is  not  of  itself  notice.  It  proceeded,  too,  pai  ily  on 
an  opinion  attributed  to  Lord  Eldon,  but  which,  it  should 
seem,  he  never  entertained ;  and  it  escaped  observation,  that, 
as  we  shall  shortly  see,  it  has  been  decided  in  the  House  of 
Lords,  that  a  mortgagee  ^\itliout  notice  may  tack  ad^TUicci 
subsequently  even  to  a  commmion  of  bankniptcy.  That  case 
must  cf  necessity  overrule  all  others,  and  the  case  of  Collet 
V.  Dc  Gols  may,  therefore,  be  still  thouglit  to  be  a  binding 
authority. 

But  where  a  purchaser  claims  the  benefit  of  Sir  Samuel 
Romilly's  act  {h),  a  commission  issued,  although  afterwards 
superseded,  or  a  docket  struc  k,  will,  by  force  of  tlie  statute, 
be  constructive  notice  to  him  of  any  prior  act  of  bankniptcy. 


With  respect  to  a  commission  of  bankruptcy,  it  was,.in 
Ilithcox  V.  Sedgwick,  held  by  Lords  Commisioners  Tre?or 
:iud  Hutchins,  against  Lord  Commissioner  Rawlinson,  that 
a  commission  of  bankruptcy  was  notice  to  a  piu-chaser ;  and 
that  case  is  considered  by  the  profession  as  having  settled 
that  a  commission  of  bankruptcy  is  of  itself  notice  (/). 

But  it  appears,  that  upon  appeal  to  the  House  of  Lords 
the  decree  against  Sedgwick  was  reversed,  and  the  estate 
ordered  to  be  sold,  and  Sedgwick,  to  be  paid  the  2200/, 
( the  money  advanced  after  the  commission  issued),  with 

(A)  Vide  supra,  p.  58Q.  •    edif.  Cuneii's  B.  L.  235 ;  2 Cmiie'f 

(0  See  For.  70;  9  V«s.  Jun.  Digest,  250  ;   er  parte  Knott,  11 

28  :    1    Tow.    Mortg,  563,   4(h  Ves.  Juik.  609, 

tdit. ;   Cooke's  B.   L.  628,  2d 

interest, 
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crest,  costs,  and  charges  as  mortgagees  are  usually  al- 

«vcd;  wliich  was  of  course  deciding,  tliat  a  commission  of 
uikniptcy  is  not  of  itself  notice  to  a  purchaser,  and  that 
dvanccs  made  without  notice  subsequently  to  the  commis- 
ion  may  be  tacked  to  the  prior  mortgage.     In  the  late  Mr. 
3oxc's  copy  of  Vernon,  in  LincolnVinn  Library,  is  a  note 
to  the  case  of  Hithcox  v.  Sedgwick,  (which  must  have  been 
written  before  the  publication  of  the  Lords*  Journals,)  in 
which  he  states,  that  Mr.  I.  Ord  had  told  him  the  decree 
was  reversed  on  appeal  to  the  House  of  Lords  as  against 
Sedgwick,  and  that  lie  (Ord)  found  it  so  said  in  a  note  gf 
this  case,  taken  by  Lord  Trevor,  in  which  he  says,  the  de- 
cree was  so  reversed;  and  that  he  was  counsel  on  the  appeal 
.    for  Sedgwick. 

8.  What  is  sufficient  to  put  a  purchaser  upon  an  enquiry, 
is  good  notice  {fc) ;  that  is,  where  a  man  has  sufficient  in- 
formation to  lead  him  to  a  fact,  he  shall  be  deemed  conusant 
of  it.  Therefore,  if  a  man  knows  that  the  legal  estate  is 
in  a  third  person  at  the  time  he  purchases,  he  is  bound  to 
take  notice  what  the  trust  is  (/).  So,  notice  that  the  title 
deeds  are  in  anotlier  man's  possession  may,  under  strong 
circumstances,  be  held  to  be  notice  of  any  equitable  claim 
which  he  may  have  on  the  estate,  and  as  a  security  for  which 
he  held  the  deeds  {m). 

This  doctrine  has  been  carried  so  far,  that  notice  that  part 
of  the  estate  was  in  possession  of  a  tenant  hath  been  holden 
to  be  notice  of  a  lease,  although  the  purchaser  took  it  for 
granted  that  the  tenant  was  only  so  from  year  to  year  (n) 
,And  if  the  tenant  has  even  changed  his  character  by  having 
agreed  to  piurchase  the  estate,  yet  his  possession  amounts  to 


(I)  Smith  r.  Low,  1  Atk.  489.         1 14. 

(/)  Anon.  2  Freem.  137,  pi.  171.  (n)  See  2  Yes.  Jun.  440  :    13 

(m)  Hicrn  v.  Mill,  13  Ve«.  Jun.        Vet.  Jun.  121, 
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notice  of  his  equitable   title  as  purchaser  (o);  and 
quently  a   subsequent  purchaser,  although  without 
notice,  will  be  considered  as  a  purchaser  of  the  seller 
subject  to  the  equity  of  the  tenant,   the  first  purch 
have  the  estate  conveyed  to  him  at  the  price  which 
stipulated  to  pay  to  the  seller.     In  such  a  case,  then 
specific  performance  will  be  decreed  in  favour  of  the 
against  the  seller,  and  the  second  purchaser  and  they 
left  to  settle  their  rights  between  themselves  (p).     Th 
have  gone  so  far,  that  a  purchaser  cannot  be  advised  tc 
plete  a  contract  for  an  estate  not  in  the  seller's  own  o 
tion,  without  a  communication  with  the  tenants,  in  oi 
ascertain  what  their  interests  really  are.     So  where  a 
had  an  interest  under  an  agreement  posterior  to  the  lease 
which  he  held,  the  purchaser  was  held  to  be  bound  by 
though  he  had  not  notice  of  it  (q). 

In  a  late  case,  where  a  charity  lease  was  sought  to 

aside  as  improvidently  made,  upon  the  common  equit 

it  appeared  that  some  of  the  parties  stood  in  tiie  cha 

of  purchasers.  Lord  Eldon  said,  though  the  purchase 

lease  has  never  been  considered  as  a  purchaser  for  va 

consideration,  without  notice^  to  the  extent  of  not 

bound  to  know  from  whom  the  lessor  derived  his  tit 

(Lord  Eldon)  was  not  aware  of  any  case  that  had  goi 

length  that  the  piu-chaser  was  to  take  notice  of  all  thcj 

cumstances  under  which  the  lessor  derived  that  title.   1 

fore,  although  the  parties  before  the  court  must  be  undti 

at  least  to  have  notice  that  the  lessors  were  trustees 

charity,  yet  he  could  not  go  the  length  that  the  purd 

had  notice  that  the  lease  was  bad  ;  that  depending  on  a: 

ber  of  circumstances  dehors  the  lease  (r). 

(o)  Danii  Is  t.  Davidson,  16  Ves.  282. 

249  ;  and  see  Croftoo  v.  Ormsby,  (r)  Attorney  General  t.  ! 

2  Scho.  and  Lef.  583.  hoase^  17  Ves.  Juo.  293  j 

(p)  17  Ves,  Jan.  433       '  Ridg.  P.  C.  512, 

C7)  Allen  T»   Anthony,   1    Mer. 
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But  this  of  course,  as  in  all  other  cases  of  notice,  only 
•evails  in  equity ;  for  although  a  purchaser  has  actual  no* 
ce  of  a  loase,  yet  if  it  be  invalid,  he  may,  at  law,  recover 
le  possession  from  the  lessee  {s). 

Notice  of  a  tenantcy  will  not,  it  seems,  affect  a  purchaser 
ith  constructive  iiotice  of  the  lessor's  title.  Therefore,  if  iv 
jrson  equitably  entitled  to  an  estate  let  it  to  a  tenant  who 
tkes  possession,  and  then  the  person  having  the  legal  estate 
ills  to  a  person  who  purchases  bona  fide  and  without  no- 
ce  of  the  equitable  claim,  the  purchaser  must  hold  against 
le  equitable  owner,  although  he  had  notice  of  the  tenant 
sing  in  possession. 

So  a  purchaser  bona  fide  and  without  notice,  cannot  be 
(Fected  by  the  mere  circumstance  of  the  vendor  having 
een  out  of  possession  many  years.  Thus,  in  a  case  if)  (I) 
'here  A  covenanted  to  surrender  lands  to  uses,  which  were 
Qjoycd  accordingly,  although  no  surrender  was  made ;  and 
L,  1 3  years  afterwards,  surrendered  the  same  lands  to  B  for 
aluable  consideration,  without  notice  of  the  covenant ;  B 
ras  holdcn  to  be  entitled  to  the  lands,  and  the  covenantees 
rere  left  to  their  remedy  at  law. 

In  all  cases  where  a  purchaser  cannot  make  out  a  title  but 
y  a  deed  which  leads  him  to  another  fact,  whether  by  de- 
cription  of  the  parties,  recital,  or  otherwise,  he  will  be 
eemed  conusant  thereof;  for  it  was  crassa  negligentia  that 


(*)  Doe  V.  Lpfllin,  4  East,  221.        Abr.  T.  Mortgage,   E,  i.  3   j   2 
(/)    Oxwith  ▼.   Plummer,   Bac.        Vern.636,  S.  C. 


(I)  From  the  report  iu  Vernon,  it  seems  that  Lord  Cowper  thought 
lere  was  no  specific  agreement  to  surrender  the  copyhold  to  Oxwith  ; 
ut  the  report  in  Bacon  i«  yttj  full  and  circwmatantial. 
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he  sought  not  after  it  {71) ;  and  for  the  same  reason,  if  a  pur- 
chaser has  notice  of  a  deed,  he  is  bound  by  all  its  con- 
tents (w). 

If  a  man  agrees  to  purchase  imder  limitations  in  a  deed, 
which  make  it  necessary  upon  that  transaction  for  him  to 
look  into  that  deed,  and  that  deed  contains  recitals  of  judg- 
ments affecting  the  lands  he  has  so  agreed  to  purchase ;  lie  i» 
bound  by  those  judgments,  for  he  had  a  right  to  see  the 
whole  deed  under  which  he  purchased,  and '  therefore  murt 
be  taken  to  have  seen  the  whole,  and  must  consequently  be 
presumed  to  have  taken  notice  of  every  thing  contained  ia  it 
affecting  his  purchase  {x). 

So  if  an  estate  be  subject  to  incumbrances,  and  be  given 
by  the  owner  in  consideration  of  another  estate  given  to  him, 
the  latter  estate  is  subject  in  equity  to  the  incumbraDoes 
charged  at  law  on  the  former,  and  a  purchaser,  with  notice  of 
the  transaction,  is  liable  to  the  incumbrances  although  helnd 
not  notice  of  them.  This  was  decided  by  Lord  Redesdale, 
who  considered  it  sufficient  that  the  purchaser,  by  notice  of 
the  deeds,  had  notice  of  the  equity  although  he  had  not  no- 
tice of  the  particular  incumbrance.  This  he  said  was  an 
equity  of  which  every  purchaser  under  a  settlement  murt 
have  notice ;  for  it  is  a  cleax  rule,  that  a  man  cannot  claiQ 

(u)  Bisco  V.  Earl  of  Banbury,  1     Jun.  ^37  ;  Hall  r.  Smith,  MS.S  C. 

Cha,  C.  287  ;    Moore  v.  Bi^nnett,  1*4  Ves.  Jun.  426  ;    Daniels  t.  Di- 

2  Cha.Ca.  246;  FerrarsT.  Cherry,  vison,    16  Vei.  Jun.   249;  wkick 

2  Vern.  384  ;   Draper's  Company  liare  OTerruled    Philips   v«  RedWI, 

T.  Yardly,  2  Vern.  662  ;  Mertiiis  2  Vern.   160,  cited  ;   where  feoaat 

T.  Joliflfe,    Ambl.  313  ;    Bury   v.  for    life    sold     as    tenant  in  ftf, 

Bury,  Chancery,  1 1th  July,  17-18,  and  the  vrry  settlement  at  the  time 

MS.  App«ndix,  No.  25  ;  and  Cop-  of  the  purchase    was   delivered  to 

pin  V.  Fernyhoogh,    2  Bro.  C.  C.  the    purchaser     himself  ;    yet  the 

291 ;  S.  V.per  Lord  Keeper  Hen-  court    would  not  affect   the  por- 

ley^  in   Howarth    v.  Powell^  T«  chaKer  with  the  presumptiTe  ooticei 

Vac.  1758,  MS.  but  dismissed  the  bill. 

(9)  Tanner  t.  Florence^  1  Cha*  (x)  Hamilton  t*  Royse,  d  Stbo. 
Ca.  259;  Taylor  v.Stibbert,  2Ve8.    and  Lcf.  326,  per  Lord  Rede^dile. 

under 
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under  a  deed,  and  avoid  the  deed,  he  must  submit  to  the 
whole ;  and  he  has  notice  of  every  thing  of  which  the  ven- 
dor had  notice,  so  far  as  concerns  that  deed  (//).  This,  it 
may  be  observed,  was  an  opinion  not  intended  to  decide  the 
case,  although  it  was  acquiesced  in.  I',  carries  the  rule 
much  further,  it  is  apprehended,  than  is  warranted  by 
either  principle  or  authority. 

But  where  a  husband  has  not  performed  a  marriage- 
agreement  on  his  part,  he  is  not  entitled  to  claim  the  be- 
nefit of  it  (s),  and  a  purchaser  from  him  of  the  considera- 
tion for  the  settlement  by  the  wife,  with  notice  of  the 
deed,  will  be  bound  by  the  same  equity  as  the  husband 
was  (a). 

But  the  recital  in  a  deed  of  a  fact,  which  may  or  may 
not,  according  to  circumstances,  be  held  in  a  court  of 
equity  to  amount  to  a  fraud,  will  not,  it  seems,  affect  a 
purchaser  for  valuable  consideration  denying  actual  notice 
of  the  fraud  (b).  Nor  will  circumstances  amounting  to  a 
mere  suspicion  of  fraud  be  deemed  notice  thereof  to  a  pur- 
chaser. This  question  constantly  arises  in  practice,  on  sales 
by  tenant  for  life,  and  a  child  to  whom  he  has  appointed 
the  estate  imder  an  exclusive  power  of  appointment  amongst 
his  children.  If  there  was  any  underhand  agreement  be- 
tween the  father  and  son,  the  power  would  be  deemed  frau- 
didently  executed,  and  the  other  children  might  be  relieved 
against  it.  The  difficulty  on  the  part  of  a  purchaser  is,  to 
ascertain  what  circumstances,  independently  of  a  direct 
statement  of  the  fact,  are  sufficient  to  fix  the  purchaser  with 
presumptive  notice  of  fraud.     Lord  Eldon  has  greatly  re- 

(y)  Hamilton  t.  Rojse,  2  Sch.  (a)  Harvey  t.  Ashley,  2  Scho. 

ao4]  Lef.  315.  and  Lef.  328,  cited. 

(jr)  Mitford  v.  Mitford,  9  Ves.  (b)  Kenny  y.  Browne,  3  Ridgew . 

Jun.  87  $  Me  Bascoi  r.  Serra,  14  P.C.512;  see  17  Ves.  Jun.  293. 
Ves.  Jnn.  313. 

lieved 
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lieved  this  difficulty  by  deciding,  that  the  mere  circum* 
stance  of  the  father  fost  contracting  to  sell  the  estate,  and 
then  appointing  to  one  child,  who  joins  in  the  sale,  will  not 
affect  the  purchaser  where  the  contract  appears  to  have  been 
fair,  and  the  purchase-money,  to  have  been  paid  to  all  the 
parties,  and  there  is  nothing  to  shew  that  the  son  was  not 
to  receive  a  due  proportion  of  the  money  (c). 

Although  a  term  assigned  generally  in  trust  to  attend 
the  inheritance  is  equally  charged  with  the  inheritance  it- 
self, yet  such  a  trust  is  not  of  itself  notice  to  a  purchaser 
of  any  incumbrances ;  for  it  is  notice  of  nothing,  but  that 
there  is  an  inheritance  to  be  protected,  and  that  the  term 
is  attendant.  It  therefore  gives  notice  to  a  purchaser  of 
nothing  but  what  he  had  notice  of  by  the  deeds  making 
out  the  title  to  the  fee. 

But  if  in  an  assignment  it  be  declared  that  the  term  is 
assigned  to  attend  the  inheritance,  as  limited  or  settled  hj 
such  a  deed,  or  to  protect  the  uses  of  such  a  settlement^  as 
k  sometimes  done,  that  will  be  notice  of  the  deed  or  settle- 
ment, and  consequently  of  all  the  uses  of  it,  and  the  pur- 
chaser is  bound  to  find  them  out  at  his  peril  (dj. 

9«  The  better  opinion  seems  to  be,  that  being  a  witness 
to  the  execution  of  a  deed  will  not  of  itself  be  notice ;  for 
a  witness,  in  practice,  is  not  privy  to  the  contents  of  the 
deed  {e). 

This  question  has  hitherto  only  occurred  between  a  &it 
mortgagee,  who  witnessed  a  second  mortgage,  and  the  second 
mortgagee ;  but  it  might  arise  between  a  purchaser  who 

(c)  McQueen  y.  Farquhar,  1 1  Yes.  6 ;  Beckett  t.  Cordlp>J  BfO. 
Ve«.  Jun.  467  ;  ride  supra  p.  297.  €•  C.  357 ;    see  1  Ves.  Juiu  55; 

(d)  Willoughby  t.  Willoughby,  and  see  Harding  v.  Cr»-thoro»  1 
1  Term  Kep.  763;  1  Collec.  Ju-i  Efp.  Ca.  5f  ;  Holnifs  v.  CusUnct 
ridica,  337.  12  Ves.  Jun.  279  .  Bif'dulphf.St. 

(e  M'tratta   v.  Murgatroyd,    1         John,  2  Scho.  and  Lef.  521  ;  Reed 
P.  Wois.  393  i  Kdicor's  andCox*8        t«  Williams,  5  Taunt  257, 
notef,  (liid, ;  Welfordr.  Beezlej,  1 
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lad,  previously  to  his  purchase,  attested  the  execution  of  a 
leed  relating  to  the  estate,  and  the  person  in  whose  favour 
;he  deed  was  executed. 

Lastly,  it  remains  to  consider,  whether  a  purchaser  is 
bound   to  take  notice  of  the  mere  construction  of  words 
which  are  uncertain  in  themselves,  and  often  depend  on  th« 
locality  of  them  for  the  interpretation  which  they  may  re- 
ceive. 

This  question  arises  where  a  settlement  is  made  in  pur- 
suance of  articles ;  but  the  estate  is,  contrary  to  the  inten- 
tion of  the  parties,  limited  so  as  to  enable  the  parent  to 
dispose  of  it.  It  is  clear  that  the  court  will  rectify  the  set- 
tlement according  to  the  intention,  in  favour  of  the  issue, 
as  between  themselves,  or  as  between  themselves  and  per- 
sons claiming  under  the  parent  without  consideration;  but 
this  has  never  yet  been  done  against  a  purchaser  (f). 

In  Senhouse  v.  Earle  (§•),  Lord  Hardwicke  drew  a  dis- 
tinction between  ancient  articles  of  this  sort,  and  modem 
ones,  and  expressed  his  opinion,  that  in  the  case  of  ancient 
articles,  the  purchaser  should  not  be  disturbed ;  because  mo- 
dem methods  of  conveyancing  were  not  to  be  constmed  to 
affect  ancient  notions  of  equity ;  but  in  case  of  notice  of 
modem  articles,  he  thought  the  court  ought  to  carry  them 
into  execution  against  a  purchaser.     But  in  a  later  case  (A), 
Lord  Northington  seemed  rather  of  opinion,  that  no  relief 
should  be  granted  against  a  purchaser ;  but  this  case  is  not 
satisfactory,  as  the  language  attributed  to  the  Chancellor, 
on  the  principal  quei^tion  in  that  case,  is  by  no  means  <5on- 
sistent  with  the  prior  cases  on  the  subject. 

(/)  Warrick  v.  Warrick,  3  Atk.  Ves.  Jun.  4663  5  Ves,  Jun^  426  ; 

29 J.  Parker  t.  Brooke, 9Ve».  Jan. 583; 

(g)  Amb!.  285.  and  Mathews    t.  Jones,  2  Anstr. 

(A)  Cordwell  t.  Maikrill, Amb].  506, 
515  :  and  see  {lardy  ?.  ilcefes,  4 

Under 
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Under  these  cireumstances  a  purchaser  cannot  be  ad- 
vised to  accept  a  title  depending  on  a  settlement  inado  in  pur- 
suance of  articles,  but  not  framed  according  to  the  general 
rules  of  equity  (i) ;  and,  certainly,  a  coiui;  of  equity  would  not 
enforce  a  purchaser  to  take  such  a  title,  although  no  relief 
might  be  granted  to  his  projudice  if  he  actually  had  pur- 
chased. 


III.  Having  endeavoured  to  shew  what  mil  be  deemed 
notice,  either  actual  or  constructive,  we  are  now  to  enquire 
what  will  be  sufficient  proof  of  such  notice. 

It  seems  that  the  counsel,  attorney,  or  agent  of  the  pur- 
chaser, cannot  be  admitted  to  prove  notice. 

In  Maddox  v.  Maddox  (Ar),  the  reading  of  the  depositiim 
of  the  agent  of  the  purchaser,  who  swore,  in  proof  of  no- 
tice, that  the  deeds  were  laid  before  counsel,  who  made  db- 
jections  about  the  plaintiff's  title,  was  objected  to;  but 
Lord  Hardwicke  said,  that  though  an  attorney  or  counsel 
concerned  for  one  of  the  parties  may,  if  he  pleases,  demur 
to  his  being  examined  as  a  witness,  yet,  if  he  consents,  the 
court  will  not  refuse  the  reading  his  deposition.  This  ob- 
jection, he  added,  had  often  been  made ;  and  though  some 
particular  judges  had  doubted,  it  was  then  always  overruled* 
And,  on  investigation,  it  will,  I  believe,  be  found  thit 
Lord  Hardwicke  invariably  adhered  to  this  opinion,  fiut 
it  was  settled  before  Lord  Hardwicke's  time  (/),  and  has 
been  the  observed  rule  of  the  courts  ever  since  [m),  that 


(t)  See  Fearne^s  Posth.  315. 
(k)  1  Ves.  62;  and  see  Bishop 
Qjf  Winchester  v.  Fournier,  2  Ves, 

445. 

(/)  Lord  Say  and  SeaPs  case,  10 
Mod.  41  ;  see  Lee  ?•  Markham, 
Toth.  110;  and  Anon.  Skio.  404. 

(  jr)  Liodiay  t.  Talbot,  Bull.  N. 


P.  284^  Wilson  t.  Ra5talI,4Tern! 
Rep.  753  ;  and  see  2  Esp.  N.  P. 
716;  Wright  t.  Mayer,  6  Ves. 
JuQ.  280 ;  Sloman  y.  Herne,  2 
£sp.  Ca.  695  ;  Robsoa  y.  Kemp. 
5  Esp.  Ca.  52 ;  Brand  ?.  Acker- 
mao,  ib.  119 ;  Rex  v.  Wither^  % 
Campb,  578, 

counsel 
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Gounsel  and  attomies  ought  not  to  be  permitted  to  digcovet* 
the  ^secrets  of  their  dienta,  though  they  oflfer  thei^sci^ves  for 
that  purpose ;  a^nd  this  is  the  privilege  of  the  client,  not 
of  the  coui]i$el  ,or  attogiey  (I) ;  for  it  is  contrary  to  t^e  pq^cy 
of  the  ]ai9r  to  p^mit  j^y  peqBon  ^  betnty  ^.  secret  witj^i 
which  the  law  has  intrusted  him. 

But  a  eonununicati(m  by  mistalce  to  a  person  not  actually 
an  attorney,  although  considered  so  by  the  person  making  it, 
Ijs  not  protected  (n) ;  and  an  attorney  may  give  evidence  of 
the  .time  of  ejcecutipg  a  deed,  for  a  thing  of  such  a  nature 
cannot  be  palled  the  secret  .Q.fj|ii8  cji^t;  it;  is  a  thing  he  may 
come  to  the  knowledge  of  without  his  client's  acquainting 
faim^  and  is  of  that  nature  iJiat  an  attoipey  qoncemed^  or 
any  body  dse>  may  inform  th^  cour^  of  (o). 

So»  if  an  attorney  put  hi;  name  to  ^  instrument  9s  a 
:nitness,  he  ^akes  himsdf  thereby  a  pvlilic  man,  and  no 
longer  dothed  .with  the  ch^^cter  pf  an  attorney ;  his  signa- 
ture binds  him  to  disclose  ^1  that.]jas8ed  at  the  time  respect- 
ing thp  e^^ecutioii  of  the  instrument ;  but  not  what  took 
place  in  the  preparation  of  the  deed,  c^r  i^t  any  pt^er  time^ 
and  not  connected  with  the  ei^ecution  f>^  \X.  Eveiy  person 
who  ebums  an  interest  in  the  piLoperty;  has  a  right  tp  coll 
upon  ihe  attorney,  a?  being  the  attesting  witness  (p) ;  noj: 
docs  this  privilege  extend  to  communication^  from  collateral 
quarters,  although  made  to  him  ip  conaeq^^ence  of  his  cha- 
racter of  attorney ;  l^he  privilege  }s  restricted  to  commimica? 
tions,  whether  oral  or  \mtten,  from  the  client  to  his  at- 
torney (g). 

(fi)  Fountain  v.  Yonng,  6  Csp.  Ca.  52 ;  Doe  t,  Andrews,  Cowp. 

[!•.  113.  8^5. 

(o)  Lord  Saj  aod  SeaVs  case,  (7)  Spepceley  y.  Scholenbur^h 

lOMod.4U  7  East,  357. 

{p)  Robsofi  T.  Kemp,  5  Esp. 


(f )  This  WIS  insisted  opon  in  the  reasons  io  RadclifTu  y.  Fursman,  iu 
the  y^y  1730.    See  printed  cases,  Dtmu  Proc. 

5J0  K 
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If  notice  be  only  proved  by  one  witness,  a  positive  and 
express  denial  by  the  answer  will  previent  the  conrt  from 
decreeing  against  the  answer  (r) :  for,  in  equity,  the  gcnenl 
rule  is,  that  if  the  ansrwer  contains  a  positive  denial  of  tbe 
case  stated  in  the  bill,  and  it  is  contradict^  by  one  fritness 
only,  there  cannot  be  a  decree  against  the  defendant, 
unless  the  circumstances  so  preponderate,  that  greater 
credit,  upon  the  testimonies  of  both  being  fiiirly  balanced, 
must  be  given  to  the  depositions  of  the  witness,  than  to 
the  answer  of  the  defendant ;  la3ring  aside  all  Tecollection 
tliat  the  oath  of  one  of  th^  parties  is  that  of  an  interested 
person  {s). 

But  where  it  is  not  a  positive  denial  of  the  same  fact,  but 
admits  of  a  difference,  that  it  is  only  a  denial  with  respect 
to  himself,  whereas,  in  other  respects,  it  will  equally  uSed 
him,  there  are  several  cases  where  the  court,  on  one  an- 
doubtcd  witness,  would  decree  against  the  answer;  for  in- 
stance, a  person  denying  only  personal  notice,  is  a  negative 
pregnant,  that  still  there  may  be  notice  to  his  agcnt^^  ivhicb 
is  a  fact  equally  material  {f). 

And  where  the  answer  is  not  ad  idem,  the  charge  being 
positive,  and  the  answer  only  to  belief,  which  is  not  suffi- 
cient to  contradict  what  is  positively  sworn,  a  single  witness 
will  be  sufficient  (u). 

So,  where  there  are  a  great  many  concurring  cirfom- 
slances,  that  strengthen  and  support  the  depositions  of  & 


(r)  A  lam  v.  Jourdon,  1  Vern.  Ves.  12« 

]61  ;  3  Cha.  Ca.  123  ;  Kingdomc  (s)  PerlAyrd  Eldon,  Kast  India 

V.  Boakcs,  Prec.  Cha,  19  ;  Morti-  Company  v,  Donald,  9  Vcs.  Jud. 

mcr  T.  Orchard,  2  Ves.  Jun.  243  ;  275 ;  1  Smith,  213. 

:ind  see  Krans  v.  Birknell,  6  Vcs.  »    (t)  See  1  Ves.  G6  ;  2  Alk.  650. 

Jun.  174  ;  3  Cha.  Ca.  123  ;  Da\r.  {u)  Sec  1  Ven.  97 1  and  sec  Pil- 

^oo  ▼.  Mnssey,  1  Ball  and  Beatty,  ling  v.  Arnitage,  12  Ves,  JoowS. 
234;    Cooke  V.  Cla>  worth,    18 
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* 

nesSy  his  evidence  alofic  will  enable  t^c  court  tQ 
dnst  the  answer  {a:). 

evidence  is  not  clear  enough  to  enable  the  court 
I  satisfactory  decree^  it  will  be  sent  to  law  to  be 
unless  the  value  of  the  property  will  not  admit 

3  same  nde  that  would  absolutely  prevent  a  decree 
g  made,  will  restrain  the  court  from  directing  an 

for  the  matter  is  only  re&rred  to  law*,  to  know 
urt  of  equity  ought  to  do  {b) ;  and  sending  it  to 
tried,  where  the  jury  will  certainly  find  it  on  the 

of  one  witness,  and  then  decreeing  it  on  that  ver- 
le  same  thing  as  decreeing  on  one  witness,  without 
It  all  (c). 

rly,  however,  an  issue  used  to  be  directed,  although 
evidence  a  decree  could  not  be  made  (d) ;  and  in 
}  the  defendant's  answer  was  directed  to  be  read  at 
jQot  as  evidence,  for  tliat  could  not  be,  nor  was  it 
dtted  to  be  true,  but  to  be  sworn,  so  that  the  de- 
light have  the  benefit  of  his  oath  at  law  as  well  as 

if  it  would  have  any  weight  with  the  jury.  But 
L  only  be  dene  where  it  was  merely  oath  against 
and  as  an  issue  would  not  now  be  directed  in  such 

on  V.  Hobbs,  2  Atk.  (A)  See  1  Bro.  C.C,  53,  54 ;  9 

3  Atk.  270;  Only  v.  Yes,  Jan.  281;   1  Smith's  Rep, 

Atk.  407;  Perober  v.  219. 

Bro.  C.C.  52 ;   East  (c)  See  1  Eq.  Ca,  Abr  229,  p!. 

lald,  9  Ves.  Jim.  275  ;  13, 

3  ;  and  see  6  Ves.  Jun.  (d)  Stadd  ?.  Cason,  Toth.  230 ; 

ph  f .  St,  John,  2  Scho.  ]bt>otson  v.  llbodet,  2  Vera.  554  ; 

51.  1  Eq.  Ca.  Abr.  229,  pi.  13,  S.C.  ; 

t  ▼.  Bihcoe,  1  Ves.  95.  Cant  ▼.  Lord  Beaaclerk,  3  Atk. 

nd   T.  Suinbridg'',    3  408,  cited  ;  fed  oiife  Christ  College 

78.  ▼•  Widdrington,  2  Vern.  283. 

er  T.Mathers,  1   Bro.  («)  Only  t.  Walker,  3  Atk. 

407. 

S  u  2  a  ease. 
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a  case,  tlie  answer  of  the  defendant  eannot,  it  should  scent, 
at  the  present  day,  be  directed  to  be  read  at  a  trial  at  law. 
3tut  if  a  bill  is  filed  for  a  discovery  only,  the  answer  of  tkc 
defendant  may  of  course  be  read  on  the  trial  {f). 

It  must  be  remarked,  that  if  the  notice  arise,  by  con- 
struction of  equity,  on  a  deed  which  is  in  the  possession  of 
the  purchaser  ig)^  and  he  contend  that  it  did  not  come  into 
his  custody  till  after  the  completion  of  his  purchase,  tkc 
proof  thereof  will  lie  on  him  (A). 

In  one  case  (t),  however,  although  the  only  evidence  of 
the  deed  being  in  the  possession  of  the  defendant,  was  the 
discovery  in  his  answer,  and  on  the  deed  being  produced  the 
counsel  offered  to  read  the  answer,  to  show  that  it  had  not 
been  delivered  to  him  till  lately,  and  long  after  |ic  had  pnr- 
chased  the  estate.  Lord  Hardwicke  refused  it,  although  it 
was  argued  to  b^  very  hard ;  because  the  only  account  df  the 
delivery  of  •the  di^  was  in  the  answer ;  and  by  its  not  hm% 
permitted  to  be  read,  the  deed  must  be  taken  io  be  io  hs 
custody  at  the  time  of  the  purchase,  ten  years  before  it 
actually  was. 

But  itcc(ims,  that  the  defendant  had  sufficient  notice, 
besides  the  mere  custody  of  the  HwL  His  conveyance  I^ 
cited  all  the  former  deeds ;  and  therefore  reading  the  answer, 
to  prove  when  the  deed  in  question  came  into  his  custody, 
was  perfectly  unnecessary.  This  case,  therefore^  canrot  be 
deemed  subversive  of  the  ^ner^  rule, 

(/)  See  9  Vc8.  Jan.  282  j   1  («  See  2  Vck.  486. 

Scr.itb,2I8«  (ti  Mcrtins  v.  Joliffc,  Anbl. 

(^ .  See  I  Ve3.  392,  311, 
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**  OupposiN^G  a  plaintifF  to  have  a  full  title  to  the  relief 
he  prays,  aud  the  defendant  can  set  up  no  defence  in  bar 
of  that  title,  yet  if  the  defendant  has  an  equal  daim  to  the 
protection  of  a  court  of  equity  to  defend  his  possession,  as 
the  plaintiff  has  to  the  assistance  of  the  court  to  assert  his 
right,  the  court  vn\l  not  interfere  on  either  side.  This  is 
the  case  where  the  defendant  claims  under  a  purchase  for 
valuable  consideration,  without  notice  of  the  plaintiff's  title, 
vAnch  he  may  plead  in  bar  of  the  suit  (a)/' 

The  principle  of  this  plea,  I^ord  Eldon  obscr^^es,  is  this: 
•*  I  have  honestly  and  bonn  fide  paid  for  this  estate*  in 
order  to  make  myself  the  owner  of  it ;  and  you  shall  have 
tio  information  from  me  as  to  the  perfection  or  imperfectioti 
of  my  title,  until  you  deliver  me  from  the  peril  in  which 
you  state  I  have  placed  myself  in  the  article  of  purchasing 

bona  fide  (by 

This  plea  is  a  peremptory  plea,  and  must  be  sworn  by 
the  pleader  (c).  It  must  be  put  in  ante  litem  contcstatam^ 
because  it  is  a  plea  why  an  answer  should  not  be  put  in ; 
and,  therefore,  if  a  defendant  answers  to  any  thing  to 

(a)  Mitford  on  Pleading,  2d  edit.  (5)  See  Wallwyn  t.  Lee,    9 

p.  215  ;  Cough  v.  Stedman,  Fihcb,        Ves.  Jun.  24. 
ijQ2^  (0  Marshall  ?•  Frank,  Free. 

Cba.  480. 

2u  3  which 
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which  he  may  plead,  he  ovemdes  his  plea  (rf),  but  he  ma} 
answer  any  thing  in  subsidium  of  his  plea,  as  In^  rray 
deny  notice  in  his  answer,  which  he  may  deny  also  in  his 
plea ;  because  that  is  not  putting  any  thing  to  issue  which 
he  should  cover  by  his  plea  from  being  put  in  issue,  but  it 
is  adding,  by  way  of  answer,  that  which  will  support  lus 
plea,  and  not  an  answer  to  a  charge  in  the  bill,  which,  by 
the  plea,  he  would  decline  {e). 

The  plea  must  state  the  deeds  of  purchafic,  settbg 
forth  the  dates,  parties,  and  contents  briefly,  and  the  time 
of  their  execution  (I),  for  that  is  the  peremptory  matter  ia 
bar  (fj  (II), 

It  must  aver  that  the  vendor  was  seised,  or  pretended 
to  be  seised  at  the  time  he  executed  the  conveyaiioe  (gj. 
In  Carter  v.  Pritchard  (A)  it  was  held,  that  the  plea  of  a 
purchase,  mthout  notice,  must  aver  the  defendant's  beUrf, 
t]iat  the  person  from  whom  he  purchased  was  seised  in  fee 
If  it  be  charged  in  the  bill  that  the  vendor  was  only  tenant 

(rf)  Hichardson  t.  Mitchell,  Sel.  t,  Lee,  9  Ves.  Jan.  21. 
Cha.Ca.51;  Blacket  v.  Langlands,  (g)  Story  v.  Lord  Windsor;  2 

1  Aiisfr.  14.  Atk,  630 ;  Head  y.  Egertoo,  3  P. 

(c)  Gilb.  For.  Rom.  58;    see  Wms.  279;  aod  tee  17  Ves.jBi. 

Hoare  ?.  Parker,  1  Bro.  C.  C.  573.  290. 

(/)  See  Gilb.  For^  Rom.  58;  (A)  Michaelmas  Term.  12  Gee. 

Aston  V.  Aston,  3  Atk.  302;  and  IF.  1739;  2  Vifian's  MS.  Rep.90, 

^  Ves.  107, 396;  and  see  Wallwyn  in  Lincoln's  Inn  Library. 


(I)  Q.  iliis,  as  (he  plaiDliff  might  thereby  be  enabled  to  procaeil 
against  the  defendant  at  law.  See  Anon.  2  Cba«  Ca.  161.  In  Da j  t* 
Arundel,  Hard.  510,  it  was  eipressly  held,  that  the  lime  of  the  purchase 
need  not  be  stated  in  the  plea. 

(If)  It  seems,  that  the  practice  formerly  was,  to  extend  the  plea  t* 
the  discorery  eTfri  of  the  purchase-deeds;  and  in  Watkins  y.  Hatchet,  I 
Kq.  Ca.  Abr.  33,  pi.  3,  although  the  purchaser  improTidentlj  offered  te 
produce  his  purchase.dccd,  yet  the  court  would  not  bind  him  to  do  so. 

for 
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for  life,  or  tenant  in  tail,  and  a  discovery  of  the  title  be 
prayed,  such  a  discovery  cannot  be  covered,  unless  a  seisin 
is  sworn  in  the  manner  already  mentioned,  or  that  such 
fines  and  recoveries  were  levied  and  suffered  as  would  bar 
an  entail  if  the  vendor  was  tenant  in  tail;  for  if  a  -purchase 
by  lease  and  release  should  be  set  forth,  which  would  pass 
no  more  from  the  tenant  in  tail  than  it  lawfully  may  pass, 
and  that  is  only  an  estate  for  the  life  of  the  tenant  in  tail 
(I),  then  there  is  no  bar  against  the  issue  (i).  Where/ 
however,  a  fine  is  pleaded,  the  plea  must  aver  an  actual 
seisin  of  a  freehold  in  the  vendor,  and  not  that  he  was 
seised,  or  pr.etcnded  to  be  seised  {k). 

If  the  conveyance  pleaded  be  of  an  estate  in  possession, 
the  plea  must  aver  that  the  vendor  was  in  possession  at 
the  time  of  the  execution  of  the  conveyance  (Z).  And  if 
it  be  of  a  particular  estate,  and  not  in  possession,  it  must 
set  out  how  the  vendor  became  entitled  to  the  reversion 
(m).  But  although  a  bill  be  brought  by  an  heir,  the  plea 
need  not,  on  that  account,  aver  the  purchase  to  be  from 
the  plaintiff's  ancestor  (n). 

The  plea  must  also  distinctly  aver  that  the  considers* 
tion  money  mentioned  in  the  deed,  was  bona  fide  and 

(0  Gilb«  For.  Rom.  57.  and  9  Vts.  Jun.  32. 

(A:)  SCory  v.  Lord  Windsor,  2  (m)  Ilugbes  r.  Garth,    Ambl. 

Atk.  630 ;  and  see  Page  v.  Lever,  421. 

2  Yes.  Jun.  450;  Dobson  t.  Lead-  (ft)   Seymour  t.  Nosworth,    2 

beater,  13  Ves.  Jun.  230.  Freem.  128;  3  Cha.  Rep.  23;  Nels. 

(/)Trevanianv.MosBe,  IVern.  Cha.  Rep.  135. 
246  ;  and  see  3  Ves.  Jun,  226 ; 


(I)  This  is  the  doctrine  of  Littleton,  with  which,  it  seoms,  Gilbert 
igrees;  but  since  Littleton's  time  it  has  been  held,  that  the  released  has 
1  base  fee  determinable  by  the  entry  or  action  of  the  issue.  See  Butler's 
a.  (1)  to  Co.  Litt.  331,  a.  and  (he  authorities  there  referred  to. 

truly 
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truly  paid  (o),  independently  of  the  recital  of  the  piurcha^' 
deed  (p) ;  for  it  the  money  be  not  paid,  the  plea  will  be 
overruled  (g),  as  the  purchaser  is  entitled  to  relief  against 
payment  of  it  (r).  The  particular  considerati<m  must, 
it  should  seem,  be  stated  {s)^  although  this  pdnt  has 
been  decided  otherwise  (t):  There  can,  however,  be  no 
objection  te  state  the  consideration,  as,  if  it  be  valu- 
able, the  plea  will  not  be  invalidated  by  mere'  inadequacy 
(}/).  The  question  is  not,  whether  the  consideration  is 
adequate,  but  whether  it  is  valuable  ?  for  if  it  be  such  a 
consideration  as  will  not  be  deemed  fraudulent  within  the 
statute  of  S7th  Elizabeth,  or  is  not  merely  nominal  (j), 
or  the  purchase  is  such  a  one  as  woiild  hinder  a  pumc 
purchase  from  overturning  it,  it  oiight  not  to  be  impeached 
inequity. 

The  plea  must  also  deny  notice  of  the  plaintiff's  title 
or  daiin  (y),  previously  to  the  execution  of  the  deeds  and 
payment  of  the  purchase-money  (z) ;  for  till  then  tbe 
transaction  is  not  complete ;  and,  therefore,  if  the  pur- 
chaser have  notice  previously  to  that  time,   he  will  be 


(o)  More  t»  Majhoir,  1  Cha. 
Ca.d4;  8ee2Atk.24L 
(p)  MaUlaad  t.  Wilsoo,  3  Atk. 

814. 

(q)  Hardiflgbam  v.  Nichols,  3 
Atk.  304. 

(r)  See  sufrOj  p.  409. 

(x)  Millard's  case,  2  Freem. 
43 ;  and  Snag*«  case,  cited  ibid.  ; 
and  see  Wagst^lT  v.  Read,  2  Cha. 
Ca.  156 

(f)  More  n  May  bow,  1  Cha., 
Ca.  34;  Day  t«  ArondfrU,  Hard« 
510. 


(«)  Basset  v.  Xosworthj,  Fiacb. 
102i  Ambl.  767;  Mildaajr  t. 
Mildmay,  Ambl.  767,  cited;  Bul- 
lock T.  Sadlier,  Ambl.  764. 

(jr)  See  More  t.  Majhov,  1 
Cha.  Ca.  34  ;  Wagstaff  t.  Reid, 
2  Cha.  Ca.  156. 

(y)  Lady  Bodmio  t.  Vendn- 
bend  J,  1  Vero.  179;  Aoooi - 
VeDtr.  361,  No.  2. 

(x)  More  t.  Majhow,  1  Cha.Ct- 
34 ;  btory  t.  Lord  Windsor,  S  Atk. 
630;  Attornej-genend  t.  GovtTi 
2  Ef.  Ca.  Abr.  685,  pi.  11. 

bound 
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bound  by  it  (a).  And  the  notice  so  denied  must  be  notice 
of  the  cbdstcncc  of  the  plaintiff's  title,  and  not  mcrdy  no- 
tice of  the  existence  of  a  person  who  could  claim  under  that 
title  (6).  But  a  denial  of  notice  at  the  time  of  making  the 
purchase^  and  paying  the  purchase-money,  is  good ;  and 
notice  before  the  piuxhase  need  not  be  denied,  becau^  notice 
before  is  notice  at  the  time  of  the  purchase,  and  the  party 
will,  in  such  case,  on  its  being  made  appear  that  he  had  no- 
tice before,  be  liaUe  to  be  convicted  of  peijury  (c). 

The  notice  must  be  positively,  and  not  evasively  deniech 
(d),  and  must  be  denied,  whether  it  be  or  be  not  charged  by 
the  bill  (e).  If  particular  instances  of  notice,  or  circum- 
stances of  fraud,  are  charged,  the^facts  from  which, they  are 
inferred  must  be  denied'  as  specially  and  particularly  as^ 
charged  (/). 

Notice  must  also  be  denied  by  answer,  for  that  is  matter 
of  fraud,  and  cannot  be  covered  with  the  plea,  because  the 
plaintiff  must  have  an  opportunity  to  except  to  its  sufiSciency 
if  he  think  fit  (g) ;  but  it  must  also  be  denied  by  the  plea^ 
because  otherwise  there  is  not  a  complete  plea  in  court  on 
which  the  plaintiff  may  take  Issue  (h). 


(a)  Vide  supra,  p.  634. 

(b)  Kelsail  ▼.  Bennett,  I  Atk. 
522 ;  if  bich  has  orerruled  Bnm. 
ton  T.  Birkeri  2  Vern.  159, 
riCed. 

(c)  Jones  V,  Thomas,  3   P. 
Wmi.  243, 

{d)  Cason  t.  Round,  Prec.Clia, 
226 ;  and   see  ^  £q.  Ca.  Abr.  . 
682,  (b)  o.  (b). 

(e)  Alton  V.  Qurzon,  and  Wes. 
ton  V.  Berkely,  3  P.  Wm*.  24^, 
p«  if :  And  sec  the  6th  rcsot.  io 


Brace  ▼.  D.  of Marlborongh,  *2  f, 
Wins,  491. 

(/)  Meder  v.  Birl,  Gilb,  T.q. 

Rep.  185;  Radford  T.Wilson,  3 

Aik«    815  ;    and  see  Jerrard  r. 

.  Saunders,  2  Vcs.  Jun^  ]87j  4  Bro. 

C.  C.  322. 

(g)    Anon.   2  Cha,    pa,   161  ; 
Price?.  Price,  I  Vern.  185. 

{h)   Harris    t.  Inglednw,  9  P. 
>^'ms.  91  ;  Meadows  ?•  Durkess  of 
Kingston,  Mitf.on  Plead.  2Bd  edit. 
216,  n. 

Although 
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Although  a  purehascr  omit  to  deny  notice  by  answer,  i 
will  be  allowed  to  put  in  the  point  of  notice  by  way  of  i 
8wer  (t),  and  the  omission  will  not  invalidate  his  plea,  if 
is  denied  by  that  (k).  If  notice  is  omitted  to  be  denied  1 
the  plea,  and  the  plaintiff' reply  to  it^  the  defendant  h 
then  only  to  prove  his  purchase^  and  it  is  not  material  if  tl 
plaintiff  do  prove  notice,  as  he  has  waved  setting  down  tl 
plea  for  argument,  in  which  case  it  wonld  h^vc  been  ovemik 
(/).  If,  however,  a  bill  is  exhibited  against  a  pnrduuc 
and  he  plead  his  purchase,  and  tlic  bill  is  thereupon  di 
missed,  a  new  bill  will  lie  charging  notice,  if  the  foint 
notice  was  not  charged  in  the  former  bill,  or  examined  U 
and  the  former  proceedings  cannot  be  pleaded  in  bar  (n 
But  if  notice  is  neither  allcdged  by  the  biU  nor  proved,  as 
the  defendant  by  his  answer  deny  notice,  an  inquiiy  will » 
bo  granted  for  the  purpose  of  affecting  him  with  notice  (n). 

If  a  purcliascr's  pica  of  valuable  consideration  without  d( 
ticc  be  falsified  by  a  verdict  at  law,  and  thereupon  a  dem 
is  made  against  the  purchaser,  and  he  then  carries  an  appei 
to  the  House  of  Lords,  it  will  be  dismissed,  and  tlic  decree 
affirmed  without  further  enquiiy  (o). 


The  title  of  a  purchaser  for  valuable  consideration  without 
notice  is  a  shield  to  defend  the  possession  of  the  purciascr 

(i)  Anon,  2  Cha.  Ca.  1^1,  (m)  Williams  t.   WiU'nms,  1 

(k)  Coke  V.  Wilcocks,  Mose.  Cha.  Ca.  252. 

73,  (w)  Hardy  t.  Recres,  5  Ves. 

(0  Harris  v.  Ingledew,  3  P.  Wm?.  Jim.  '126. 

91  ;  Eyre  t.  Dolphin,  2  Ball  and  (o)  Lcwcs  t.  Fielding,  Co!l<'> 

IJ/eat.  302.  P.C.  361. 
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(p)^  not  a  sword  to  attack  the  possession  of  otheis  (q).  It  is 
dear  that  it  will  protect  his  possession  from  an  equitable 
title,  although  even  that  has  been  sometimes  questioned  (r) ; 
wbether  it  will  avail  against  a  legal  title,  is  perhaps  doubt- 
ful. 

Ill  Burlase  v.  Cooke  (*),  Lord  Nottingham  held  the  pica 
to .  be  good  against  a  legal  estate ;  but  in  the  subsequent 
case  of  Rogers  v.  Scale  (/),  he  is  reported  to  have  been  of 
a  different  opinion,  and  to  have  decreed  accordingly.  But 
unfortunately  both  these  cases  appear  to  be  very  ill  re- 
ported. 

In  I^arker  v.  Blythmore  (w),  the  Master  of  the  Rolls 
thought  the  plea  good  against  a  l^al  estate. 

But  in  Williams  v.  Lambe  (a:),  upon  a  bill  filed  by  a 
dowress  against  a  bona  fide  purchaser,  without  notice  of  the 
marriage,  Lord  Thurlow  overruled  the  pli^.  He  said,  that 
the  only  question  was,  whether  a  plea  of  purchase  without 
notice  would  he  against  a  bill  to  set  oiit  dower;  that  ho 
thought  where  the  party  is  pursuing  a  legal  title,  as  dower  is, 
the  plea  did  not  apply,  it  being  only  a  bar  to  an  equitable. 
not  to  a  /ir^a/ claim. 

In  a  later  case  (j/),  Lord  Rosslyn  considered  it  impossible 
that  Rogers  v.  Scale,  could  be  the  decision  of  Lord  Netting- 
ham»  and  decreed  tliat  the  plea  could  stand  against  a  legal 
as  well  as  an  equitable  title. 

Lord  Rosslyn  did  not,  however,  mention  the  case  of  Wil- 
liams V.  Lambe,  which  is  against  the  doctrine  he  laid  down  ; 
nor,  indeed,  did  he  notice  the  case  of  Parker  v.  Blythmore, 

{f)  Patterson  r.  Slaughter,  A  nib.  if>  2  Freena.  84. 

292.  («)  2  Eq.  Ca.  Abr,  79,  pi.  1 . 

(q)  See  3  Ves.  Jun.  225.  {x)  3  Bro,  C.  C.  264. 

ir)  See  1  Ball  and  Beatlj,  171.  "^ry  Jerrard  v.  Saunders,  2  Vcs. 

{s)  2  Freeix).  24.  Jun.  45  1. 

which 
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i^hich  18  in  favour  of  it.    It  is  much  to  be  lamented  that  all 

< 

the  authorities  were  not  considered. 

To  argue  from  principle,  it  seems  clear  that  the  plea  ijs 
a  protection  against  a  legal  as  well  as  an  equitable  claim; 
and  as  the  authorities  in  favour  of  that  doctrine  certainly 
preponderate,  wc  ma^,  perhaps,  venture  to  assert,  that  it  vrill 
protect  against  both*, 
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Nal. 

Kotice  ly  the  Owner  and  his  Agent,  of  ^  Agent'*  intention 

tobUia). 


Sib, 

I  TRK  underagned  A,  of  owner  of  the  estates 

intended  to  be  sold  by  you  at  by  public  auction,  on 

the  day  of  next,  do  hereby  give  you  notice,  that 

I  have  appmnted  the  undersigned  B,  of,  &c  to  bid  on  my  behalf, 
or  for  my  use,  at  the  same  sale.    And  I  the  above-named  B.  do 
hereby  give  you  notice,  that  Thave  accordingly  agreed  to  bid  at 
such  sale,  for  the  use  of  the  said  A. 
To  Mr.  Auctioneer. 


No.  11. 

Notice  bjf  itu  Jgeniqfhis  inUfUion  to  bid  (b). 

Sim, 

1  the  underagned  A,  of,  be  agent  of  B,  of,  be  oimer  of  the 
estates  intended  to  be  sold  by  you  at  by  pubUc  auction, 

%m  the  day  of  next,  do  hereby  give  you  notice, 

that  I  intend  to  bid  at  the  same  sale,  on  the  bdudf,  or  for  the  use 
of  the  above-named  B. 

To  Mr.  Auctioneer. 


(«)  Fide  tvpr.i,  |».  U.  {*)  rtdt  tirjirff,  p.  14. 

a  No. 


2  A^FEMOIt. 


No.  III. 

Notice  by  tlie  Agents  and  tlu  Person  appointed  hy  Aim,  rf  puh 

Persoris  intentio7i  to  bid  (c). 

Sir, 

I  the  undersigned  A,  of,  &c.  agent  of  B,  of,  &c.  owner  of  the 
estates  intended  to  be  sold  by  you  at  ,  by  public  ancbon 

on  the  day  of  next,  do  hereby  give  you  notice, 

that  I  have  appointed  the  undersigned  C,  of,  &c.  to  bidat  thenme 
sale,  on  the  behalf,  or  for  the  use  of  the  above-named  B.  And  I 
the  said  C,  do  hereby  give  you  notice,  that  I  have  accordingly 
agreed  to  bid  at  such  sale,  for  the  use  of  the  said  B. 

To  Mr.  Auctioneer. 


No.  IV. 
Conditions  of  Sale  (d). 

I.  That  tlie  highest  bidder  shaU  be  the  buyer :  and  if  any  & 
pute  arise  as  to  the  last  or  best  bidder^  the  lot  in  dispute  dnU  be 
put  up  at  a  former  bidding. 

II.  That  no  person  shall  advance  less  at  any  bid£i^  tha 
£.  (I)  ;  or  retract  his  of  her  bidding  (e) 

III.  That  every  purchaser  shall  immediatdy  pay  doiwn  a  depost 
in  the  proportion  of  jS  for  every  100/.  of  his  or  her  purdai^ 
money,  into  the  hands  of  the  Auctioneer  (II) ;  and  sign  an  agfe»' 
ment  for  payment  of  the  remainder  to  the  proprietary  on  the 
day  of  next,  at  :  at  wUeh  time  and  phoe  tk 
purchases  are  to  be  completed,  and  the  respectivt  piudutten  are 


(c)  Vide  tvpra^  p.  14.  148.     Vidt  npra,  p.  S4.    Tbif  kH  aow 

(d)  Fide  fupra,  p.  S4.  become  an  nnnd  cosdftloii, 

(e)  Payne  ▼.  Ca?e,  3  Term  Rep. 


(I)  Or  thus,  **  than  luch  sum  as  shall  be  named  by  the  auctioneer  ittbe 

time." 

(II)  This  is  scarcely  ever  done  In  the  country ;  but  the  deporits  an  pii^  <0 
the  agent  of  the  vendor* 

thcB 


appendix;  S 

then  to  have  the  actual  possession  of  their  respective  lots ;  all  out- 
goings to  that  time  being  cleared  by  tlie  vendor. 

IV.  That  within  from  the  day  of  the  sale,  the  vendor 
shall;  at  his  own  expense,  prepare  and  deliver  an  abstract  of  his 
title  to  each  purchaser,  or  his  or  her  solicitor ;  and  shall  deduce  a 
good  title  (I)  to  the  lots  sold. 

V.  That  upon  payment  of  the  remainder  of  the  purchase-money 
at  the  time  al)ove-mentioned,  the  vendor  shall  convey  the  lots  to 
the  respective  purchasers :  each  purchaser,  at  his  or  her  own  ex- 
pense, to  prepare  the  conveyance  to  him  or  her ;  and  to  tender  or 
leave  the  same  at  for  execution,  by  the  vendor  (/*). 

VI.  That  the  auction  duty  of  7J.  in  the  pound  shall,  immediate- 
ly after  the  sale,  be  paid  to  the  auctioneer  by  the  vendor  and  pur- 
idiaser,  in  equal  moieties  {g)  (II). 

YII.  That  if  any  of  the  purchasers  ^aU  neglect  or  fail  to  com- 
jiy  with  the  above  conditions,  his  or  her  deposit-money  shall  be 
actually  forfirited  to  the  vendor,  who  shall  be  at  full  Uberty  to 
lesell  the  lot  or  lots  bought  by  him  or  her,  either  by  public  auction, 
or  private  contract;  and  the  deficiency  (if  any)  occasioned  by 
such  second  sale,  together  with  all  expenses  attending  the  same^ 
shall,  immediately  after  the  s^ne  sale,  be  made  good  to  the  vendor 
by  the  defaulter  at  this  present  sale :  and  in  case  of  the  non-pay- 
Dient  of  the  same,  the  whole  thereof  shall  be  recoverable  by  the 
vendor,  as  and  for  liquidated  damages  (A),  and  it  shall  not  be  ne- 
oessaiy  to  previously  tender  a  conveyance  to  the  purchaser. 

X»astly,  Thiat  if  any  mistake  be  made  in  the  description  of  the 
premises,  or  any  other  error  whatever  shall  appear  in  the  particu- 
lars of  the  estate,  such  mistake  or  error  shall  not  annul  the  sale, 
bnt  a  compensation,  or  equivalent,  shall  be  ^ven  or  taken,  as  the 
may  require  (t).  Such  conq)ensation  or  equivalent  to  be 
by  two  referees,  or  their  umpire ;  each  party  within  ten 
days  after  the  discovery  of  the  eiror,  and  notice  thereof  given  to 

(f)  Tideiupra^p.Zt,  (h)  Vide  tupra,  p.  32, 

'  (g)  Fide  tupra,  p.  S5.  (i)  Vide  $upra$  p.  S3. 


(I)  Where  the  estate  is  leasehold*  and  the  vendor  cannot  produce  the 
eaor*f  title,  this  condition  should  go  on  thus:  **  to  the  lease  granted  of  the 
premises ;  but  the  purchaser  shall  not  be  entitled  to  require,  or  call  for  the 
Jtic  of  the  lessor.'*  Vide  supra,  p.  30. 

(II)  This  condition  should  be  omitted  where  the  estate  is  s«!d  by  assignees 
>f  a  bankrupt.    yitU  supra,  p.  12,  13. 

a  2  the 
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the  other  party,  to  appoint  one  referee  by  writing ;  and  in  cas« 
cither  party  shall  neglect  or  refuse  to  nominate  a  referee  within 
the  time  appointed,  the  referee  of  the  other  par^  akme  may 
make  a  final  decinon.  If  two  referees  are  appointed,  they  are 
to  nominate  an  umpire  before  they  enter  upon  business,  and  the 
decision  oC  such  referees  or  umpire  (as  the  caae  may  be),  shall 
be  finaL 


Condition  to  be  inserted  where  ihe  TiOe^eede  eannaibe 

delivered  up  (Ar). 

That  as  the  title-deeds  which  concern  this  estate  relate  to  odier 
estates  of  greater  value,  the  vendor  shall  retain  the  same  in  hi» 
custody,  and  enter  into  the  usual  covenants  (to  be  jnrepared  bj  Us 
solicitor,  and  at  his  expense)  for  the  production  of  them  to  tiie 
respective  purchasers :  but  all  attested  copies  idmdi  may  be  re> 
quired  of  such  deeds,  shall  be  had  and  made  at  the  expenseof  die 
jierson  requiring  the  same. 


Wliere  an  Estate  is  intended  to  Be  soldm  Lots^  and  ihe  TttU-dais 
are  to  he  delivered  up,  thefiUawing  Condition  mojf  be  inserted : 

That  as  the  aforesaid  lots  are  holden  under  the  same  fkle,  the 
purchaser  of  the  greater  part  in  value  of  the  said  estate,  shall  have 
the  custody  of  the  title-deeds,  upon  his  entering  into  the  usuit 
covenants  for  the  production  thereof  to  the  purchaser  or  piudis- 
sers  of  the  remaining  or  other  lots :  If  the  largest  portion  in  ysiat 
of  the  estate  shall  remain  unsold,  the  seller  shall  be  entitled  to  re- 
tain the  deeds  upon  entering  into  such  covenants  as  afiicesnd;  aB 
such  covenants  to  be  prepared  by  and  at  the  expense  of  the  pemo 
or  persons  requiring  the  same;  who  may  have  attested  copies  of 
such  deeds  at  his,  her,  or  their  own  expense. 

Or  this : 

That  the  title-deeds  shall  be  retained  by  the  vendor,  until  il 

the  estates  now  offered  for  sale  shall  be  sold,  when  they  shd  be 

delivered  over  to  the  largest  purchaser,  upon  his  entering  into  Ae 

usual  covenants  for  the  jaroduction  thereof  to  the  othtf  putdv* 

(^  Vide  supra,  p.  50. 

sen; 
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MTs ;  such  covenants  to  be  prepared  by  and  at  the  expense  of  the 
person  or  persons  requiring  the  same.  Whilst  the  deeds  remain 
in  the  seller's  hands,  he  shall  produce  them  to  the  several  pur- 
chasers when  required,  and  every  purchaser  may  at  any  time  have 
attested  capieA  of  the  deeds  at  his  own  expense. 


Where  the  Property  %t  considerable^  it  may  he  advisable  to  make 
a  stipulation  €ks  to  (he  expetise  of  the  aHesied  copies^ ac(»rding  to 
ih£  value  of  (he  lots.    Jsjjbr  instance  z 

That  all  attested  copes  of  the  tid&deeds  shall  be  made  and  de- 
livered at  the  expenoe  of  the  person  requiring  die  same,  unless 
his  or  her  purchase-money  exce^  j6  but  does  not  amount 

to  ^  ;  m  which  case  the  vendor  shall  furnish  the  attested 

cofnes  of  all  such  deeds  and  writings  as  shall  be  deemed  necessary* 
according  to  professional  usage,  at  the  joint  expense  of  hfm  and 
the  purchaser ;  and  if  the  purchase-money  exceeds  s6  ,  the 

vendor  shall  furnish  the  same  at  his  own  expense. 


No.  V. 

Jgreements  to  le  signed  by  the  Vendor  and  Purchaser  after 

Sales  hy  Auction  (I). 

It  seems  advisable  to  have  two  sets  qfconditionSj  at  the  endqfone 
^which  may  be  printed  an  agreementjbr  the  auctioneer,  or  agent 
of  the  vendor,  to  sign ;  and  at  the  end  of  the  other  may  be  print* 
ed  an  agreementjbr  the  purchaser  to  sign. 

The  Jgreement  to  be  signed  by  the  auctioneer ,  or  agent  of  ihe 

vendor,  may  be  thus  : 

I  do  hereby  acknowledge,  that  has  been  this  day  declared 

the  purchaser  of  lot  ,  of  the  estates  mentioned  in  the  above* 

written  particulars,  at  the  sum  of  £         ;  and  that  he  has  paid 
into  my  hands  ^  as  a  depont,  and  in  part-payment  of  the 

«aid  purdiase*money ;  and  I  do  hereby  agree,  that  the  vendor 


(/)  Fide  sufrOf  p.  41, 

a  8  shall^ 
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shall,  in  all  respects,  fulfil  on  his  part,  tlie  above-written  condi« 
lions  of  sale.     As  witness  my  hand,  this  day  of 

Purchase-money  £ 
Deposit-money    £. 


Remainder  unpiud  £, 
Witness 

The  purchxkicr  may  sign  theJoOowitig  Jgreemeni : 

I  do  hereby  acknowledge,  that  I  have  this  day  purchased  bj 
public  auction,  lot  ,  of  the  estates  mentioned  in  the  above- 
written  particulars,  for  the  sum  of  £,  ;  and  have  paid  into  tfie 
hands  of  the  sum  of  j€*  as  a  deposit  and  in  part 

payment  of  the  said  purchase-money ;  and  1  do  hereby  agree  to 
pay  the  remaining  sum  of  j6  ,  unto  ,  at  on  or 

l)efore  the  day  of  ;  and  in  all  otlier  respects,  on  my  parti 
to  fulfil  the  above  written  conditions  of  sale. 

As  witness  my  hand,  this  day  of 

Purchasc^moncy,  gP, 

Deposit-money,     s8. 


Remainder  unpaid  s8 
Witness 


No.  VI. 

Agreement  for  Sale  of  an  Estate  by  Private  Contract  (m). 

Articles  of  agreement  made  and  entered  intx>  this  day 

of        ,  between  A,  of,  &c.  for  himself,  his  heirs,  executon, 

and  administrators,  of  the  one  part,  and  B,  of,  &c  for 

himself,  his  heirs,  executors,  and  administrators,  c^the  other 

part,  as  follow:  viz. 

The  said  A  doth  hereby  agree  with  the  said  B  to  sell  to  him 

the  messuages,  &c.  {parcels)  with  their  appurtenances,  at  or  fa 

the  price  or  sum  of  jB        :  and  that  he  the  said  A  will  within 

one  month  from  the  date  hereof,  at  his  own  expense,  make  and 

(m)  Fideit^ra,  p.  42. 

deKvei 


APP£KDIX.  7 

deliver  unto  the  said  B,  or  his  solictor,  an  abstract  of  the  title  of 
him  the  said  A  to  the  said  messuages  and  premises ;  and  will  also? 
at  his  own  expense,  deduce  a  dear  title  thereto.  And  also  that  the 
said  Af  or  his  heirs,  and  all  other  necessary  parties,  shall  and  will, 
on  or  before  the  day  of  next,  on  receiving  of  and  from 

the  said  B,  his  executors  or  administrators,  the  sud  smn  of  j£       , 
at  the  costs  and  charges  of  Iiim  the  saidB,  his  heirs,  executors,  ad*« 
ministrators,  or  assigns,  execute  a  proper  conveyance,  for  convey- 
ing and  assunng  the  fee  simple  and  inheritance  of  and  in  all  the 
said  messuages  and  premises,  with  their  appurtenances^  unto  the> 
said  B,  his  heirs  or  assigns,  free  from  all  incumbrances. 

And  the  sud  B  hereby  agrees  with  the  said  A,  that  he  the  said 
fi,  his  heirs,  executors,  administrators,  or  assigns,  shall  and  will, 
on  the  execution  of  such  conveyance  as  aforesaid,  pay  the  sum  of 
^  unto  the  said  A,  hb  executors  or  administrators. 

And  it  is  hereby  further  agreed  by  and  between  the  said  A  and 
B  as  fidlows :  viz. 

That  the  conveyance  shall  be  prepared  by  and  at  the  expense  of 
the  said  B,  and  that  the  same  shall  be  settled  and  approved  of  on 
the  parts  of  the  said  A  and  B  by  their  respective  counsel ;  and 
that  each  of  them,  the  said  A  and  B,  shall  pay  the  fees  of  his  owti 
counsel 

And  that  all  rates,  taxes,  and  outgoings  payable  for  or  in  re- 
ipect  of  the  premises  to  the  day  of  ,  shall  be  piud  and  dis- 
charged by  the  said  A«  his  executors  or  administrators. 

And  lastly,  that  if  the  said  A  shall  not  deliver  an  abstract  of  his 
title  to  the  said  B,  or  his  solicitor,  before  the  expiration  of  one 
;:alendar  month  from  tlie  date  hereof,  or  shall  not  deduce  a  good 
ind  marketable  title  to  the  said  messuages  and  premises,  before  the 
said  day  of  then  and  in  either  of  the  said  cases, 

immediately  afler  the  expiration  of  the  said  one  calendar  month, 
[>r  the  said  day  of  (as  the  case  may  be),  this  present 

agreement  shall  be  utterly  void  to  all  intents  and  purposes  what- 
soever, akid  the  jurisdiction  of  equity  wholly  barred ;  it  being  the 
true  intent  and  meaning  of  the  parties  hereto,  that  in  the  event 
ftforesud  execution  of  this  agreement  shall  not  be  enforced  by 
EOiy  court  of  equity,  notwithstanding  any  rule  (if  such  there  be) 
that  time  cannot  be  made  the  essence  of  a  contract,  or  any  other 
rule  or  maxim  whatsoever  (n).    In  witness,  &c. 

(n)  Vide  suyrot  ch.  8.  sect  2. 

a  4  A  provision 
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A  pfwUion  may  also  be  inserted  in  OffreemeniSj  makhg  tim 
the  essence  of  the  contract^  in  case  the  purchasc-wioney  is  not  pak 
at  the  day  appointed  ;but  clauses  making  agreements  void  ifaM 
is  not  made  J  or  the  purchase-money  paid  by  a  stated  tkne^  Aouk 
never  be  inserted  unless  it  be  the  eapress  inteniian  of  theparUa 
Where  time  is  not  deemed  material^  clauses  to  thejottaaiing^ 
should  be  inserted: 

That  the  said  B  and  his  heirs  shall  haye,  reoeive,  and  tike  tk 
rents  and  profits  of  the  said  messuages  and  premises^  fiomthe 
day  of       ^       next,  far  his  and  th^  pxiper  use. 

And  that  if  the  said  conveyance  shall  not  be  executed  bj  the 
necessary  parties,  tind  the  sud  purchase-money  paid  on  or  bcibR 
the  said  day  of  then  and  in  such  case  the  said  B,  hu 

heirs,  executors,  or  administrators,  shall  from  tlie  same  dtji 

of  pay  interest  for  the  said  purchase-money  unto  the  said  A, 

his  executors  or  administrators,  after  the  rate  of  per  cptf. 

per  ann* 


No.  VII. 

Eratt  V.  EUis  (o),  C.  B.  Mich,  and  Hil.  Ttrms,  4&  Gsaia 

John  Goodwik  being  indebted  to  Ellis,  the  defendant,  an 
auctioneer,  deposited  the  title-deeds  of  some  houses  with  him,  ts 
a  security  ;  and  gave  him  a  written  authority  to  sell  them  bj  auc- 
tion, at  any  time  before  Midsummer,  1803.  They  were  accori- 
ingly  put  up  at  Garraway^s ;  and  not  fetching  the  sum  expected, 
they  were  bought  in  by  Goodwin.  Ellis  not  being  pud,  put  up 
the  houses  again  in  September,  1804,  under  the  usual  a»ditioD& 
The  plaintiff*  was  declared  tlie  highest  bidder  at  S152.;  paWi 
deposit  of  75/.  and  signed  an  agreement  to  complete  the  contiact 
The  defendant  delivered  possession  to  the  plaintiff,  who  expended 
about  10/.  in  repairs ;  and  the  defendant  sent  the  deeds  to  tb 
plaintiff^'s  attorney,  who  approved  of  the  title,  and  prepared  i 
conveyance ;  and  the  defendant  undertook  to  procure  Goodwii 
to  attend  and  execute  the  deed.  Goodwin,  however,  upon  bdii( 
applied  to,  refused  to  complete  the  contract  which  was  v^ 
without  his  authority.     The  plaintiff  brought  the  present  actki 

{o)  Fide  suprap  p«  dd. 
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to  reccyver  the  deposit  mcHiey  and  interest,  and  the  expense  of 
perusing  the  abstract,  preparing  the  conveyance,  &c. ;  and  the 
damages  the  plaintifr  had  sustained  by  losing  such  a  good  bar- 
gain.   The  plaintiff  gave  815/.  for  the  houses    and  a  surveyor, 
examined  on  his  behalf,  proved  that  they  were  worth  751/.     The 
defendant  suffered  judgment  to  go  by  default.    Upon  the  execu- 
tion of  the  writ  of  inquiry  of  damages,  the  defendant's  counst-l 
admitted,  tliat  he  was  liable  to  repay  the  deposit,  with  interest, 
and  ftir  expenses  incurred  in  investigating  the  title,  Sec.    But  as 
it  appeared  by  the  declaration  that  the  defendant  was  only  an 
auctioneer,  and  Goodwin  was  the  owner,  he  insisted  that  the  de 
ftndant  was  not  answerable  for  the  difference  of  value.     The  she- 
riff, in  his  charge  to  the  jury  (which  was  specially  summoned)  ^ 
said,  it  was  admitted  on  all  hands,  that  the  deposit  and  interest, 
and  expenses,  must  be  paid  to  the  plaintiff.     With  respect  to  the 
demand  for  the  loss  of  the  bargain,  he  thought,  that  the  demand 
was  recoverable;  for  the  defendant  had  admitted  that  he  had 
sold  the  property  without  authority;   but  the  amount  of  the 
damages  was  in  their  discretion.     They  would  consider  whether 
it  would  have  sold  for  751/.     If  they  believed  the  surveyor,  it 
would  be  quite  competent  to  give  the  whole,   or  what  they 
pleased.    The  jury  returned  a  verdict  for  850/.  being  upwards  of 
1t50L  as  damages  for  loss  of  the  bargain.     The  court  of  Common 
Pleas,  however,  granted  a  rule  to  shew  cause,  why  the  writ  of 
inquiry  should  not  be  set  aside,  and  the  defendant  let  in  to  plead 
in  the  action,  upon  paying  into  court  the  deposit  money,  and  in- 
terest, and  on  payment  by  the  defendant  to  the  plfuntiff  of  his 
costs  occasioned  thereby,  together  with  his  costs  of  the  present 
application.     Upon  shewing  cause,  the  court  made  the  rule  abso- 
lute; on  payment  to  the  pl^tiff  of  the  deposit,  with  interest,  the 
costs  of  investigating  the  tide,  and  the  costs  of  the  action,  as 
hetween  aUomey  mnd  client. 


No.  VIII. 

jjones  V.  Dyke  and  others  (p),  Hereford  summer  assixes,  cor. 

Macdcmald,  C.  B. 

The  circmnstances  of  the  case  were  shortly  these.   Some  estates 
in  Wales  having  been  advertised  for  sale,  the  plaintiff  came  to 

(j»)  Vide  tupraf  p«  30* 

town. 
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town,  and  afler  some  treaty  with  the  defendants,  who  were  the 
auctioneers  employed,  he  agreed  to  purchase  the  estate  m  question, 
at  j£975,  and  it  was  agreed  that  he  was  to  pay  the  deposit  in  nine 
days,  and  to  give  his  note  for  it  at  that  date,  which  he  accord- 
ingly did.  Tuchin,  one  of  the  defendants,  by  the  desire  of  his 
partner  Dyke,  gave  the  plaintiff  a  receipt  fear  the  deposit,  and 
signed  a  pnnted  particular,  which  together  amounted  to  an  agret- 
mcnt  in  writing. 

In  a  few  hours  after  tliis  transaction,  Dyke  and  Tuc|]iin  csUcd 
on  a  friend  of  the  plmntiiTs  to  acquaint  him  that  they  had  just 
received  a  letter  fi:om  Wales,  stating  that  the  estates  were  scddfar 
more  money,  and  requesting  the  particular  and  recdpt  to  be  rs> 
turned ;  and  the  plaintiff  refusing  to  relinq'uish  the  agreement,  and 
having  immediately  returned  to  Wales,  they  by  the  next  poal 
sent  to  him  liis  note  of  hand,  and  a  particular  agnedby  him,  both 
of  which  he  instantly  returned. 

The  i£lOO  was  tendered  in  payment  of  the  note,  and  refused: 
tlie  residue  of  the  purchase-money  was  prepared  in  time,  and 
deposited  at  a  banker^s. 

The  plaintiff  filed  a  bill  in  equity  against  the  owner  of  the  estate, 
and  his  trustees  for  sale,  who  denied  the  authority  of  the  defen- 
dants to  sell,  in  consequence  of  which  the  plaintiff  was  advised  to 
dismiss  his  bill. 

The  plaintiff  tlien  brought  an  action  against  the  defendants,  in 
wliich  he  proved  by  two  witnesses  tliat  the  estate  purchased  was 
worth  j£2117.  10^.  so  tliat  he  lost  upwards  of  ^£1140  by  breach  of 
the  agreement 

It  appearing  that  the  defendants  had  no  authority  to  sell,  the 
plaintiff  had  a  verdict  by  consent,  for  261/.  the  Judge  thinking  the 
items  of  which  that  sum  was  composed  reasonable,  but  the  jdsin- 
tiff  did  not  obtain  any  damages  for  the  loss  of  liis  bargain. 

The  sum  of  j£261  was  thus  made  up:  j€     s.    d. 

Costs  of  the  plaintiff^s  solicitor  -.-.--.  47  19^ 
Costs  of  the  trustees  in  equity,  about  ---•-  SOOO 
Interest  of  £975  from  April  1804  to  April  1807,  -  146  5  0 
Joumies  to  London  and  Llandilo,  about  20  days,  )  91     A    0 

horse-hire  and  travelling  expenses                      j 
Joumdy  to  London 15  15    0 

260  19    4 

No. 
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No.  IX. 

WyaH  V.  Allan  (j),  Reg.  Lib.  B.  VtTt.Jbl.  676. 

The  bill  was  filed  by  Wyatt,  charging  that  he,  as  agent  for  the 
43efendant  Allan,  purchased  an  estate  by  auction,  but  that  the 
defendant  having  denied  the  commission,  he  himself  was  forced  to 
^xnnplete  the  purchase.  The  purchase-money  was  £4&5.  The 
defendant  by  his  answer  denied  that  he  employed  the  plaintiff  to 
purchase  the  estate. 

The  Chancellor  directed  an  issue  to  try  the  fact,  and  tliat  if  tlie 
jury  found  that  an  authority  was  given  to  AUan,  they  should  in- 
•dorse  on  the  postea  to  what  amount  such  authority  extended. 
The  jury  found  that  Allan  did  give  an  authority  to  the  extent  of 
j£400.  Upon  the  cause  coming  back  on  the  equity  reserved,  the 
defendant  was  ordered  to  pay  the  plaintiff  the  j^400.  and  the 
plaintiff  was  to  assign  the  estate,  and  the  defendant  was  to  pay  tlie 
costs  both  at  law  and  in  equity. 

No.X. 

Sir  John  Morshead  and  others  v.  Frederick  (r),  and  oOiers.  Ch. 

^Oih  February,  1806. 

Certain  estates  of  the  late  Sir  John  Frederick  were  devised  to 
trustees  upon  trust,  by  mortgage  or  sale  thereof,  to  raise  34,000/. 
for  the  benefit  of  his  two  daughters,  Lady  Morsliead  and  Miss 
Tlusdethwayta  Part  of  this  estate  consisted  of  a  house  in  the 
occupation  of  Smith,  Payne  and  Smith,  the  Bankers.  In  1751  a 
ground  lease  of  diis  house  waB  granted  for  sixty-one  years,  at  56/. 
a  year.  The  representative  of  the  lessee  assigned  the  lease  to 
Smith  and  Company,  subject  not  only  to  the  ori^nal  ground-rent 
of  562.  a  year,  but  also  to  an  additional  rent  of  210/.  A  bill  was 
filed  tor  carrying  the  trusts  of  Sir  John  Frederick's  will  into  ex^ 
cution.  With  the  approbation  of  all  parties,  the  house  in  ques- 
don  was  offered  for  sale,  and  repnasented  as  subject  to  die  ground 
lease  at  56^  a-year.  Smith  and  Company  employed  an  auctioneer 
to  enter  into  a  treaty  with  the  p^laintiff 's  solicitors  for  the  pur- 

{g)  Vide  supra,  p,  37.  W  ^i^  iufra,  p.  59. 

chase 
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chase  of  the  house,  and  he  was  informed  by  them  that  it  was  sab* 
ject  to  the  lease  at  56/.  a-year.  The  auctioneer  valued  the  house 
as  bong  subject  to  the  lease^  and  to  no  other  rent,  charge,  or  is- 
Gumbrance,  at  6150/.  and  verbally  agreed  with  the  plaintiff's  soli- 
citors for  the  purchase  by  Smith  and  Company  of  the  house  st 
tliat  sum :  tbe  contract  was  referred  to  the  master,  who  i^ 
proved  of  it,  and  by  an  order  in  the  cause.  Smith  and  CorapsBj 
were  directed  to  pay  the  purchase-money  into  court,  to  the  credil 
of  tbe  cause,  and  it  was  ordered  that  they  should  be  let  intoi^ 
ceipt  of  the  rents  from  the  last  quarter  day.  The  tide  was  ip 
proved  of  on  behalf  of  the  purchasers,  and  the  money  was  ^ 
into  the  bank  according  to  the  order.  A  few  months  afterwards, 
and  before  the  conveyance  was  executed,  iqiplication  was  made  tc 
Smith  and  Company  for  payment  of  the  rent  of  210/.  to  the  per< 
son  entided  to  it.  Upon  this.  Smith  and  Company  insisted  upoc 
an  abatement  in  the  purchase-money,  which  the  plaintifiB  woulc 
not  accede  to.  A  motion  was  then  made  to  the  court  by  Snicl 
and  Company,  that  the  money  paid  into  the  Bank  might  h 
repaid  to  them,  and  the  contract  for  the  purchase  of  the  hona 
rescinded.  In  support  of  this  motion,  the  auctioneer  swore,  tbil 
he  valued  the  house  as  subject  to  the  56/.  a  year  only,  and  thK 
he  was  ignorant  of  its  being  subject  to  any  other  rent  or  outgoinf 
The  solicitor  for  Smith  and  Company  swore,  that  no  notice  mi 
taken  in  the  abstract  of  the  lease,  by  which  the  210/.  a  year  mi 
reserved.  One  of  the  bankers  swore,  that  when  the  nooey  mi 
paid  into  the  Bank,  and  when  tlie  valuation  was  made,  he  and  his 
partners  believed  that  the  auctioneer  had  been  made  fully  acquabtcd 
with  all  the  charges,  whether  consisting  of  rents  or  otherwise,  whidi 
in  any  ways  affected  the  house ;  and  that  his  not  being  made  ac- 
quainted with  the  rent  of  SIO/.  was  occasioned  by  some  undesigned 
omission  or  mistake. 

In  oppo^tion  to  these  affidavits,  the  solidtor  of  the  fdamtifi 
swore,  that  he  had  been  in  receipt  of  the  rent  of  56/.  a-year  nesrl; 
thirty  years,  which  had  been  paid  by  Smith  and  Company  aaoe 
1797,  and  that  he  had  never  heard  that  the  house  waa  ever  granted 
by  any  under  lease,  or  was  made  subject  to  any  other  rent  dm 
the  rent  of  56/.  until  long  after  the  sale  to  the  bankers.  And  thai 
upon  enquiry  he  found,  that  the  rent  qf  210/.  Jiad  been  paid  bj/  A 
bankers  themselves  ever  since  Huy  purchased  the  lease. 

The  motion  came  on  before  Lord  Eldon,  who  expressed  ai 
opinion  in  &vour  of  the  purchaaer^s  right  to  rescind  the  contract 

bu 


But  did  not  decide  tlie  point.  It  afterwards  came  before  Lord 
Erskine,  who  held  this  to  be  a  proper  case  for  the  interference  of 
^nity^  on  the  ground  of  miiiakey  and  accordingly  granted  the 
motion.  The  circumstance  of  both  rents  being  payable  by  die 
purchasers^  his^  Lordship  thought  immaterial,  as  it  appeared,  that 
they  had  not  oommunicated  that  circumstance  to  their  broker,  and 
the  imignitude  of  their  concerns  might  easily  account  for  the  omis- 
sion. It  could  not  be  ima^ned,  that  any  man  would  willingly . 
oonceal  such  a  fact  from  a  broker  employed  by  him  to  value  any 
property  he  wished  to  purchase ;  and  it  was  equally  absurd  to 
suppose,  that  if  a  broker,  in  valuing  any  property,  was  ignorant 
of  die  existence  of  an  additional  r«nt  of  SOO^  no  relief  lay  agmnst 
such  a  mistake  in  a  court  of  equity* 

No.  XI. 
Ex-parU  Tamkhks  (s)  L.  /.  Hatt^  9&d  August j  1816. 

A  mortgagee  obtained  an  order  for  sale  of  the  estates  under  K 
bankruptcy.  The  asagnees,  without  leave  of  the  court,  appointed 
several  puffers  to  bid,  and  two  lots  were  knocked  down  to  them. 
Lord  Eldon  determined  that  they  must  be  held  to  thdr  bargain, 
although  they  swore  that  they  believed  there  was  no  real  bidder. 
And  in  answer  to  an  application,  that  if  there  should  prove  to  be  a 
real  bidder,  the  asngnees  imght  only  be  compelled  to  pay  the  price 
wliich  he  bid,  the  Lord  Chancellor  said,  that  although  it  was  a 
hard  case,  they  must  pay  the  sum  at  which  the  lots  were  knocked 
down.  The  order  was  for  a  saU^  and  they  were  not  authorized 
to  buy  the  estate  in;  thar  biddings  might  have  prevented  the 
estate  from  selling  to  a  honajide  Udder,  and  it  was  impossible  for 
the  court  to  say  that  the  estate  would  net  have  fetched  more  than 
the  last  real  bidding,  if  the  puffer  appointed  by  the  assignees  had 
not  afterwards  bid.  A  majority  of  the  creditors  in  such  a  case 
could  not  bind  the  rest,  and  if  asrignees  choose  to  act,  they  ought 
to  procure  an  indemni^  from  the  creditors. 

No.  XIL 

Ohserva^ona  on  the  Annuihf  Act  (i). 

To  this  passsagea  note  was  added  in  the  last  editi(Xi,  in  which  it 
was  contend^  that  the  17  Geo.  8,  c.  S6.  commonly  called  the 
Annuity  Act,  extended  to  money  considerations  only,  notwith- 

(t)  yide  suproj  p.eO.  CO  ^^^  ^frm^  p.8S9. 

Standing 
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Standing  the  case  of  Crody  v.  Arkwight,  S  Term  Rep.  603.  The 
autliorities  relied  on,  were  Crespigny  ▼.  Wittenoon,  4  Term  Rep. 
790 ;  Hutton  v.  Lewis,  5  Term  Rep.  639 ;  Ex  parte  Fallon,  5 
Term  Rep.  283 ;  and  Horn  v.  Horn,  7  East,  529;  to  which  migbt 
be  added,  Doe  v.  Philips,  1  Taunt  356.  But  tlie  point  is  not 
now  of  much  importance.  The  decisions  under  the  Annuity  Act 
had  gone  far  beyond  the  letter,  and  in  many  cases  even  b^oad  the 
spirit  ofthe  law:  and  perhaps  there  was  not  any  act  in  the  statute  book 
on  which  so  many  cases  had  been  decided  within  any  thii^  like  the 
same  space  of  time.  The  expense  c^  the  memorial  was  very  con- 
siderable, and  the  effect  of  the  decisions,  by  increasing  the  risk  of 
the  transaction,  drove  fair  purchasers  out  ofthe  market,  and  lowered 
the  price  of  life  annuities :  first,  because  the  number  of  buyers  wis 
small ;  and  secondly,  because  the  purchasers  required  to  be  paid 
not  only  the  common  rate  of  annuity  interest,  but  also  the  value 
of  the  risk  of  the  transaction  being  void  under  the  act.  The  An- 
nuity Act,  after  having  been  85  years  in  operation,  was  repealed  by 
the  53  Geo.  3,  c.  141,  except  as  to  annuities  granted  before 
the  passing  of  the  repealing  statute ;  and  other  provinons  were 
substituted  in  lieu  thereof. 

The  first  section  repeals  the  old  Act 

The  second  section  requires  that  within  thirty  (in  the  oU  act 
it  was  tzcenty)  days  afler  the  execution  of  every  deed,  bond,  \n* 
strument,  or  other  assurance,  whereby  any  annuity  or  rent  chaige 
shall,  from  and  after  the  passing  of  the  Act,  be  granted  ibr  one 
or  more  life  or  lives,  or  for  any  term  of  years,  or  greater  estate 
determinable  on  one  or  more  life  or  lives,  a  memorial  of  the  date 
of  every  such  deed,  bond,  instrument  or  other  assiu*anc«,  ofthe 
names  of  all  the  parties,  and  of  all  the  witnesses  thereto,  and  of  the 
person  or  persons  for  whose  life  or  lives  such  annuity  or  rent  charge 
shall  be  granted,  and  of  the  person  or  persons  by  whom  the  same 
is  to  be  beneficially  received,  the  pecuniary  consideration  or  ooor 
siderations  for  granting  the  same,  and  the  annual  sum  or  sums  to 
be  paid,  shall  be  enrolled  in  the  High  Court  of  Chancery,  in  the 
form  or  to  the  effect  following,  with  such  alterations  therein  as  the 
nature  and  circumstances  of  any  particular  case  may  reasonably 
require :  otherwise  every  such  deed,  bond,  instrument,  or  other 
assurance,  shall  be  null  and  void,  to  all  intents  and  purposes. 
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The  great  object  of  diis  provision  was  to  give  publicity  to  tl 
transacUoDy  and  at  the  same  time  to  avoid  unnecessaiy  eacpen 

•  to  the  grantor ;  and  by  the  simplicity  of  the  memorial  to  avoid 

possible  future  litigation.  As  the  Act  passed  the  House  di  On 
mons,  the  memorial  was  required  to  contain  only  four  things,  vi 
1.  the  date  of  the  grant;  9,.  the  name  of  the  grantor;  S.  tl 

^  name  of  the  person  by  whom  tlie  annuity  was  to  be  benefidaU 

received ;  and  4.  the  amount  of  the  annuity.  The  statement  < 
the  consideration  was  omitted,  lest  it  should  open  a  door  to  tl 
mischiefs  which  the  Act  was  intended  to  guard  agginst.  Tt 
schedule  stands  as  it  was  amended  in  the  House  of  LfOrds.  Tl 
nature  of  the  instrument  is  required  to  be  stated,  to  whidi  the 
can  be  no  particular  objection,  although  it  is  not  mentioned  in  tl 
body  of  the  Act  The  next  amendment  substitutes  tlie  names 
the  parties  for  the  name  of  the  grantor.  This  seems  open  to  ol 
jection,  for  in  many  cases  it  may  not  appear' who  is  the  grsnta 
tot  example,  if  Richard  is  possessed  of  a  lease  in  trust  tot  £ 
ward,  and  Edward  sells  an  annuity  to  Frederick,  the  deed  woul 
in  the  ordinary  course,  be  made  between  Richard  of  the  first  psi 
Edward  of  the  second  part,  and  Frederick  of  the  tlurd  part,  ■ 
thus  the  memorial  would  stand ;  from  which  it  would  be  infem 
that  Richard  and  not  Edward  was  die  grantor.  ThepioviiM 
in  the  Act,  as  it  passed  the  House  of  Commons,  was  not  opn  i 
this  objection.  The  third  column  requires  the  iiamet  of  tlie  pi 
ties  amply  to  be  stated,  and  does  not  seem  to  require  their  add 
tions  to  be  inserted,  but  in  the  next  column  where  the  nmm\ 
the  witnesses  are  required,  a  blank  b  left  in  the  ff^^nrplff,  msn 
festly  for  the  addition,  '<  E.  F.  of  ^    In  cuBHilyiii 

with  both  these  requisitions,  the  additions  of  the  witnsM 
should  be  inserted,  and  tins  seems  to  be  expressly  required  i 
the  latter  instance.  It  would  be  [undent  also  to  state  to  wliic 
of  the  several  executions  they  were  witnesses ;  the  additioi 
should  also  be  inserted  in  the  £th  and  6th  columns,  and  if  ll 
annuity  is  granted  for  two  lives,  and  the  life  of  the  survifc 
or  the  hke,  the  fact  should  be  stated  in  the  6ith  column.  Ai 
other  amendment  requires  the  statement  of  the  oonsideiatk 
and  haw  paid.  The  latter  words  it  was  at  first  thought  migl 
be  understood,  tn  w?uU  manner^  which  would  lead  to  all  tl 
inconveniences  intended  to  be  remedied,  but  it  now  seeii 
agreed,  that  the  words  are  not  open  to  that  construction :  tl 
meaning  is  that  the  amount  of  the  consideration  shall  be  state 

ai 


§(&<)  whether  paid  in  money,  notes,  billsi  &c.  This  is  clear  from 
the  explanation  in  the  Act ;  it  need  not  tlierefore  b«  stated  by  or 
to  whom  the  money  was  paid,  and  there  is  now  no  exception  t6 
the  rule,  that  a  payment  by  an  agent  is  a  payment  by  the  priitei* 
paL  It  is  observable  that  the  amendment  requires  the  pecuniary 
consideration  ot  considerations  to  be  stated.  Perhaps  it  escaped 
observation,  that  the  Act  extends  as  well  to  annuities  granted  for 
inoney^s  worth,  (e.  g.  an  estate  or  good  will  of  a  trade,)  as  for 
money,  but  as  the  act  stands,  it  is  dear  that  none  but  money  con- 
nderations  need  be  stated  in  the  memorial  The  form  of  the  me» 
morial  is  the  onty  part  of  the  Act  in  which  any  substantial  amend- 
ment was  made  in  the  House  of  Lords. 

The  third  section  provides,  that  if  any  such  annuity  shall  be 
granted  by,  or  to  or  for  the  benefit  of  imy  company  exceeding  in 
number  ten  persons,  which  company  shall  be  formed  for  the  pur- 
pose of  granting  or  purchasing  annuities,  it  shall  be  suflScient  in 
any  such  memorial  to  describe  such  company  by  the  usual  firm  or 
luuneof  trade. 

The  fourth  section  enncts,  that  in  every  deed,  bond,  instrument, 
€X  other  assurance,  whereby  any  annuity  or  rent  charge  ahaU, 
60m  and  after  the  passing  of  this  Act,  be  granted  or  attempted 
to  be  granted,  for  one  or  more  life  or  lives,  or  for  any  term  of 
years,  or  greater  estate  determinable  on  one  or  more  life  or  lives, 
where  the  person  or  persons  to  whom  such  annuity  shall  be  granted 
or  secured  to  be  'paid,  shall  not  be  entitled  thereto  beneficia31yy 
the  name  or  names  of  the  person  or  persons  who  is  or  are  intended 
to  take  the  annuity  beneficially,  shall  be  described  in  such  or  the 
like  manner  as  is  herein-before  required  in  the  enrolment ;  other- 
wise every  such  deed,  instrument,  or  other  assurance,  shall  be  null 
and  Tend. 

The  object  of  this,  provision  was  to  prevent  one  person  finom 
secretly  buying  an  annuity  in  the  name  of  another.  It  was  thought 
ri|^t  that  die  grantor  should  know  with  whom  he  was  dealing :  in 
«l  other  respects,  an  annuity  deed  is  now  placed  on  the  sama 
footing  with  other  deeds.  This  is  a  great  point  gained.  If  the 
ocm^deration  is  money,  it  must  be  correctly  stated  under  the  last 
stamp  act;  if  it  is  stated  as  a  money  consideration,  and  any  part  is 
paid  in  goods,  the  annuity,  as  we  shall  presently  see^  may  he^  set 


The  fifth  section  enables  the  grantor  to  obtain  a  copy  of  the 
deeds  by  a  Judge^s  summons. 

The  sixth  section  enacts,  that  if  any  psrt  of  the  con^deradan 
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£ot  the  purchase  of  any  such  annuity  or  rent  diarge,  shall  be  re* 
turned  to  the  person  advancing  the  same,  or  in  case  such  coniri' 
deration,  or  any  part  of  it,  shall  be  paid  in  notes,  if  any  of  tit 
notes,  with  the  privity  and  consent  of  the*  person  advancing  the 
same,  shall  not  be  paid  when  due,  or  shall  be  cancelled  or  de- 
stroyed without  b«ng  first  paid  ;  or  if  such  cansideraiitM  %i  «- 
pressed  to  be  paid  in  monqj,  but  the  same  or  any  part  rfU  skat 
be  paid  in  goods ;  or  if  the  consideration  or  any  part  of  it  shall  be 
retsuncd,  on  pretence  of  answering  the  future  psjnnents  of  the  an* 
nuity  or  rent  charge,  or  any  other  pretence;  in  all  and  evay  die 
aforesaid  cases,  it  sliall  be  lawful  for  the  persoir  by  idiom  the  aO' 
nuity  or  rent  charge  is  made  payable,  or  whose  property  is  SM 
to  be  charged  or  a£tcted  therebi/,  to  apply  ta  the  coort  m  whidi 
any  action  shall  be  brought  for  payment  of  the  anmiity  or  rat 
charge,  or  judgment  entered,  by  motion,  to  stay  proceedings  m 
the  action  or  judgment,  and  if  it  i^all  appear  to  the  court  that  sud^ 
practices  as  aforesaid,  or  any  of  them,  have  been  uaed,  it  shaD  airf 
may  be  lawful  for  the  court  to  order  every  deed^  bond,  instminait, 
or  otlier  assurance,  whereby  the  annuity  or  rent  chaige  is  secoRd, 
to  be  cancelled,  and  the  judgment,  if  any  has  been  entered,  to  be 
vacated. 

This  is  similar  to  a  provision  in  die  old  Act,  wid^  the  adcfitioo 
of  the  words  in  italics,  and  the  power  k  enlarged  to  oaaod  eosrjf 
security  for  the  annuity. 

The  seventh  section  provides,  that  a  book  abafi  be  kept  for  tb» 
enrolment  of  the  memorials,  90s.  to  be  paid  fiar  the  entry  of  ths 
memorial,  1^.  for  every  certificate  of  eairy  and  capy,  and  1/.  fbr 
every  search. 

The  eighth  section  renders  void  contraeta  with  mfimts,  and  the 
ninth  punishes  brokers  taking  beyond  ten  shiDings  per  cent  bf 
brokerage.    These  provLnons  are  coprad  from  the  old  Act. 

The  tenth  and  last  section  enacts,  that  the  Act  aliall  not  extcni 
to  Scotland  or  Ireland^  nor  to  any  annuity  or  rent  chax]ge  pnsi 
by  will  or  by  marriage  settiement,  or  fixr  the  advaneement  of  a 
ehild,  nor  to  any  annuity  or  rent  charge  secured  upon^^akotf  or 
copyhold  or  customan/  lands,  in  Great  Britain  or  Ireland^  orist 
any  of  His  Majesty's  Possessions  beyond  the  Seas^  of  equd  or 
greater  annual  value  than  the  said  annuity,  over  and  tAave  mg 
other  annuiti/y  and  the  interest  of  any  principal  sum  ^uargeder 
secured  thereon,  of  which  the  grantee  had  notice  ai  the  time  ofAe 
grants  whereof  the  grantor  is  seised  in  fee  nmple  or  fee  tail  is 
pouemoa^  or  the  Jie  simple  wJiereqf  in  possession,  Aegrant(frii 

endbd 


inahUd  to  cJuirgt  ai  the  time  qfHugrcmi^  or  secured  by  the  actual 
tranifer  of  stock  in  any  of  the  public  funds,  the  dividends  where- 
i^fare  of  equal  or  greater  annual  value  than  the  said  annuity ;  nor 
to  any  voluntary  annuity  or  rent  charge,  granted  without  regard 
to  pecuniary  consideraUon  or  money*8  worthy  nor  to  any  annuity 
or  rent  charge  granted  by  any  body  corporate,  or  under  any  au- 
thori^  or  trust  created  by  Act  of  Parliament. 

Tins  is  copied  from  the  old  Act,  with  tlie  additions  in  italics ; 
the  addidcms  require  no  explanation,'  and  I  believe  meet  all  the 
questions  which  arose  on  the  provision  in  the  repealed  Act.  The 
pfo^oflioil  in  die  old  Act,  which  excepted  out  of  its  proviaons,  an- 
nuities not  exceeding  10/.  was  not  inserted  in  the  new  one.  The 
practice  with  professed  money  lenders,  was  to  split  the  considera- 
tioD  into  several  parts,  and  make  the  man  wanting  the  money 
grant  1021  annuities  to  different  persons,  to  the  amount  agreed 
upon.  By  this  plan  they  increased  die  expenses  of  the  grantor 
to  a  connderable  amount,  and  at  the  same  time  avoided  ^ving 
puWdty  to  the  transaction. 

In  considering  the  operation  of  the  new  Act,  it  will  be  neces- 
aary  for  the  reader  to  keep  in  view  the  orcumstance,  that  it  extends 
to  annuities,  although  not  exceeding  10/.  and  also  embraces  annui- 
ties granted  for  money^s  worth. 


No.  XIIL 

Cousimaker  r.  Sewett  («),  Ch.  4dk  Ma^,  1791' 

In  this  cause  it  was  referred  to  Master  Greaves,  to  see  if  * 
good  title  could  be  made  to  the  estate  in  question.  An  abstract 
was  delivered.  It  appeared  by  it,  that  William  Perkins,  an  ances- 
tor of  the  vendor,  had  made  a  settlement  of  his  estate  in  the  year 
1705 ;  but  neither  the  setdement  itself,  nor  any  copy  or  abstract 
of  it,  could  be  produced,  and  the  contents  of  it  were  totally  un- 
known. In  1751  a  fine  was  levied  by  Mr.  Perkins  and  his  eldest 
mm;  and  in  1760  a  recovery  was  suffered,  in  which  Mr*  Pterkins 
and  his  second  son  (the  eldeit  son  being  then  dead)  joined  in  mak- 
ing a  tenant  to  the  precipe;  and  the  second  son  was  vouched.  The 
estate  was  mortgaged  in  1709f  and  the  title  was  then  approved  <^ 
bj  Mr.  Seijeant  Hill ;  and  firom  the  wardiDg  of  hb  opimos^  it  waa 

(u)  rid$  tupra,  p.  9QS. 
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collecttdy  that  the  settlement  of  1705  was  then  before  him.  Su] 
posing  the  lunitations  in  the  settlement  of  1705  to  have  been 
the  sons  of  that  marriage  successively  in  tail  male^  those  estst 
tail,  and  the  remainders  expectant  upon  them  Qfanyy  wefsooi 
pletely  barred  by  the  fine  and  recovery. 

The  counsel  for  the  purchaser  objected  to  tbe  titfe^^ontl 
ground  that  the  deed  of  1705  was  not  produced,  and  that  it  mig^ 
contain  limitations  which  were  not  barred  by  the  fine  and  recovo} 
and  might  have  created  cliarges  to  which  the  estate  still  cootiiUM 
subject 

These  objections  were  laid  bofbre  the  master;  and  the  vend 
not  acquiescing  in  them^  they  were  argued  before  him.  Tl 
counsel  for  the  purchaser  avowed  his  dient  to  be  an  unwiDii 
purchaser,  and  stieUed  his  objections  with  great  perspieui^si 
ability,  and'  req^iired  of  the  master,  that  if  he  did  noi  think  tl 
title  such  as  a  court  of  equity  was  warranted  iojbrce  on  aa^unw 
ling  purchaser,  he  should  not  report  in  favour  of  it.  The  ori^ 
opinion  of  Mr.  Serjeant  Hill  could  not  be  produced,  and  the  m 
jeant  had  not  that  recollection  of  what  was  before  him  at  thetii 
he  gave  the  opinion,  as  enabled  him  to  say  that  he  had  seen  tl 
settlement  Much  stress  was  not,  therefore,  laid  upon  the  opoio 
On  the  Slst  February,  1791>  die  master  made  hb  report,  in  wkii 
he  stated,  that  he  had  seen  the  opinions  given  by  Mr.  SaJM 
Hill,  and  by  Mr.  Shadwell,  the  puzchaserVl  counad  ;  and  tb 
considering  the  circinnstances  ci  the  ca8e,-and  tlie  kngdi  of  tl 
possesion  unce  the  recovary,.he  was  of  opinion  a  good  title  ii%i 
be  made.  To  this  report  the  purchase  excepted,  and  the  esoq 
tions  were  argued  before  die  Chancellor  on  the  4di  May,  1791 
by  Sir  John  Scott,  with  great  earnestness;  but  the  Chancdk 
overruled  them>  and  the  report' was  oanfirmed. 


No.  XIY. 
Clay  V.  Sharpie  (X  Mieh.  T^hfh  VSOt  (x>; 

By  indenture,  bearing  dMe  the  tSth  of  Norcmber,  1798^  ss 
made  between  Thomas  Warddl  of  the  first  part,  6eoi^  Tsyt 
and  Ann  his  wife  of  the  second  part,  E.  Day  of  die  third  part;  si 
William  Sharpe  of  the  fourth  p«i,  oertab  leasdiold  estates  wi 
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^issigncd  unto  the  said  Edward  Dny,  his  executors,  administraton, 
Jind  assigns,  subject  to  a  proviso  or  condition  for  redemption,  upon 
Wardell's  transferring  into  the  name  of  Day,  his  executors,  admi- 
xiistrators,  or  asiaigns,  12,000/.  3  per  cent,  consolidated  bank  annui- 
ties. And  it  was  by  the  indenture  agreed,  that  if  default  should 
he  made  contrary  to  the  proviso  or  condition  of  redemption,  it 
sliould  be  lawful  fur  the  said  defendant  Edward  Day,  to  sell  the 
nald  leasehold  premises  for  the  best  price  that  could  be  reasonably 
gotten  for  the  same  ;  and  to  reimburse  himself  the  costs,  charges, 
and  expences,  relating  to  such  tale;  and  afterwards  to  re-piut^hase 
the  said  S,000/.  3  per  cent  consolidated  bank  -annuities,  or  such 
part  thereof  as  should  remain  due,  or  untransferred;  and  the  over- 
plus of  the  monies  to  arise  by  the  said  sale,  if  any,  to  pay  to  the 
«aid  Thomas  Wardell,  his  executors,  admimstrators,  or  assigns. 
And  the  siud  Thomas  Wardell  did,  by  the  said  indenture,  cove- 
nant, that  in  case  of  any  sale  pursuant  to  the  power  afooretaid,  he 
the  siud  Thomas  Wanlell,  his  executors  or  JKfaninistrators,  would 
Join  9Bd  concur  therein,  and  execute  any  asngnment  to  the  pur- 
chaser or  purchasers  of  the  said  premises,  with  the  usual  cov«>- 
nants  £x  the  title  thereto;  or  Jio  any  reasonable  act  confirming 
fluch  sale.  But  that  nevertheless  it  should  not  be  necessary  that 
the  jmiing  of  the  said  Thomas  WardeD  in  any  such  sale  or  con- 
veyance, should  be  essential  to  perfect  the  fitle,  the  same  being  in- 
tended only  for  satisfiKtion  of  such  purchaser  or  purchasers. 

De&ult  was  made  in  transferring  the  stock,  and  Day,  who  wa9 
a  trustee,  by  Sharpens  directions,  put  up  the  premises  for  sale  by 
public  auction,  at  which  sale  the  plaintiff  became  the  purdiasec 

The  plaintiff^s  attorney  prepared  a  draft  of  the  assignment,  in 
which  he  made  Day  the  mortgi^gee,  Sharpe  the  ceHui  que  trust, 
and  Wardell  the  mortgagor  parties;  but  Wardell  the  mortgagor 
Jiaving  refused  to  execute  the  asngnment,  the  plaintiff  filed  his 
Ull  against  Day^  Sharpe,  and  Wardell,  for  a  q)ecific  performance 
i)i  the  eoniract  for  sale. 

To  this  bill  the  defendants  put  in  their  answers,  and  Wardell 
atated  that  he  reusted  the  sale,  $b  having  been  made  without  his 
consent,  and  at  an  under  vahie ;  but  before  any  proceedings  were 
had,  Wardell  became  a  bankrupt,  and  in  consequence  thereof,  a 
supplemental  Inll  was  filed  against  his  assignees. 

The  cause  coming  on  to  be  heard  the  16th  of  November,  ISOf; 
the  Chancellor  decreed  that  the  plaintiff  *8  biUs  should  be  dismissed 
as  agiunst  the  defendants,  Thomas  WardeD,  and  his  assignees, 
with  edits,  to  be  taxed  by  the  mastei.    And  it  was  also  decreed, 
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that  the  agreement  entered  into  by  the  plaintiff  with  the  defend* 
ants  William  Sharpe  and  Edward  Day,  for  tlie  purchase  of  the 
premises  in  question,  should  be  carried  into  execution.  And  thai 
upon  the  plidntiffs  paying  unto  the  said  defendants  William  Sharpe 
and  Edward  Day,  the  residue  of  the  purchase  money  for  the  pre- 
mises, the  said  defendants  should  execute  an  assignment  of  the 
lease  of  the  said  premises  to  the  plaintiff,  or  as  he  should  appomt 
And  that  the  defendants  Sharpe  and  Day,  should  pay  to  the  plain- 
tiff his  costs  of  the  said  suit,  so  far  as  the  bills  were  not  dismissed, 
as  therein  before  directed,  to  be  taxed  by  the  Master,  in  case  the 
parties  differed  about  the  same. 


Na  XV. 

Belch  ▼.  Harvey  (y),  Ch,  Mich.  9  Geo.  II. 

This  cause  was  very  long  and  intricate ;  but  the  chief  questioB 
was,  what  length  of  time  would  bar  an  equity  of  redemptioB? 
And  as  to  that  point,  Talbot,  Lord  Chancellor,  said  that  courts  of 
equity  had  of  later  years  generally  adhered  to  the  time  laid  down 
in  the  statute  of  limitations  with  regard  to  ejectments,  and  that  it 
was  certainly  right  to  have  fixed  rules  in  equity  as  well  as  law,  that 
people  might  know  how  far  their  property  extended,  and  where  it 
was  bound ;  and  that  he  did  not  know  any  more  reasonable  rule 
in  genera],  than  what  the  legislature  had  prescribed  for  such  pos- 
sessory actions.     The  person  claiming  the  equity  of  redemptkn 
offered  some  proof  out  of  the  Ecclesiastical  Court,  to  show  she  irai 
an  infant  at  the  time  of  her  marriage,  which  was  not  allowed  to 
be  read,  and  other  proof  that  the  marriage  continued  for  many 
years,  both  which,  taken  together,  would  excuse  the  non-redemp- 
tion for  a  long  time ;  but  my  Lord  Chancellor  gave  her  liberty  to 
file  an  iriterrogatory  to  prove  her  infancy  at  the  time  of  her  mar- 
riage, if  she  could ;  and  said,   he  would  then  con^der  whether 
equity  had  also  followed  the  statute  of  limitations  in  allowing  only 
ten  years  for  infants  andjetnes  coveris  to  commence  their  suits  after 
the  imperfections  removed,  for  he  did  not  remember  the  court  had 
pmrsued  that  part  of  the  statute ;  and  Mr.  Vemey,  king^s  counadi 
dted  the  case  of  Brewer  and  Bmkerstrawy  which  he  believed  to  be 
■bout  five  years  ago,  where  the  father  mortgaged  acme  duunbs* 
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3q  Gray's  Inn,  and  died,  leaving  liis  son  an  infant,  during  which 
time  many  years  were  saved ;  and  yet  nineteen  years  after  he  was 
'Come  of  age  he  was  permitted  to  redeem.  But  to  this  Mr.  Fa^a- 
keriy  answered,  there  was  as  much  reason  for  obser\ing  it  in  the 
one  case  a^s  the  oilier;  and  that,  in  the  present  case,  thirteen, 
years  had  passed  between  the  death  of  the  husband  and  the  bi^ 
filed  for  a  redemption.  This  w^s  on  a  supposkion  she  could  provQ 
her  infancy  at  the  time  of  her  matnage;  for  if  she  was  then  of 
full  age,  my  Lord  Chancellor  said,  the  time  would  attach  and  run 
out  against  her,  notwithstanding  the  subsequent  marriage,  and  then 
«he  would  be  put  off  from  all  possibility  of  veUef,  for  there  would 
be  near  forty  years  possession  against  her  unaccounted  for*  By 
statute  21  Jac.  1,  ch.  16,  persons  having  any  right  or  tide  of  entry 
must  enter  within  twenty  years  after  titles  accrued;  but  the  tide 
of  infants,  femvM  covert,  &c.  are  saved,  so  as  they  commence  their 
suits  within  ten  years  aflter  the  imperfection  removed. 

This  cause  coming  on  again  the  same  term,  was  ended  by 
consent  of  the  parties:  but  Lord  Chancellor  Talbot  spoke,  how* 
«ver,  in  this  case  to  this  effect :  A  peaceable  and  quiet  possesaonfor 
«  kmg  time  weighs  greatly  with  me  in  all  cases.  The  foundation 
^rliidi  the  court  goes  on  in  cases  of  the  like  nature  with  the  pre- 
4Knt,  b  not  any  presumption,  that  after  a  long  space  of  time  the 
party  has  deserted  his  right ;  but  to  quiet  and  secure  menu's  pos- 
eesflions,  which  is  very  reasonable  to  be  done  after  twenty  years 
time^  without  some  very  particular  circumstances:  and  for  this 
cause  a  court  of  equity  has  generally  acted  in  conformity  to  the 
«talute  of  limitations.  Whether  the  present  plaintifF  was  an  in* 
fimt  at  the  time  of  her  marriage,  is  to  me  very  doubtftil ;  bul 
taking  it  she  was  then  an  infant,  as  the  court  has  not  in  general 
thought  proper  to  exceed  twenty  years,  where  there  was  no  disable 
htjf  in  imitation  of  the  first  clauses  cd  the  statute,  so  if  I  had  been 
forced  to  have  made  a  decree  in  the  present  case,  I  should  have 
been  of  opinion,  that  after  the  disalnlity  removed, -the  time  fixed 
fair  prosecuting  in  the  jxoviso^  which  is  ten  years,  should  also  have 
been  observed:  for  the  proviso  oontaining  an  exception  of  several 
cases  out  of  the  purview  of  the  statute,  if  the  parties  at  law  would 
avail  themselves  by  the  proviso,  they  must  take  it  under  such  r^ 
afriotioiis  as  the  l^slature  hath  annexed  to  it,  and  that  is,  to  sue 
within  ten  years  afler  the  impediment  ceases.  Why  should  not 
the  8«ne  rule  govern  in  equi^  ?  I  think  there  is  great  reason  that 
it  diould.  The  parsons  vdio  are  the  subjecl  of  the  proviso  are 
not  diaabled  from  suiugs  ibiey  are  only  excused  from  the  necesnty 
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of  doing  it  during  the  continuance  of  a  I^al  impediment ;  tl 
fore  when  that  difficulty  is  removed,  and  no  body  can  say 
long  it  may  last^  the  time  allowed  after  such  impediment  rem 
for  their  further  proceedings  should  be  shortened.  If  they  a 
excuse  a  neglect  under  the  first  part  of  the  proviso,  should 
not  do  it  upon  the  terms  such  excuse  is  given  ?  If  I  had  gifa 
opinion  on  this  case,  I  should  have  dismissed  the  InlL 

No.  XVI. 

ipie  King  against  John  Smithj  Esq.  (a)  Serjeants  Inn  J 
March  2y  iSM.'^Tfte  judgment  qf  (he  Courts  as  deHven 
the  Lord  Chief  Baron. 

This  case  of  the  King  against  Smith  has  occupied  a  great 
of  the  attention  of  the  court,  and  that  in  a  great  degree  owii 
the  prodigiously  extensive  consequences  tliat  it  may  have  ao 
ing  as  it  is  decided  in  the  one  way  or  the  other.  We  were  tl 
fore  anxious  to  search  in  order  to  find  out  what  materials  ex 
on  the  subject  After  all  the  pains  we  could  take,  we  find  i 
to  be  but  few.  We  have  found  no  dedsion  or  authority  ai 
in  its  terms  to  the  present  case ;  and  the  consequence  of  th 
where  we  can  find  principles  laid  down,  we  must  be  govene 
tlicm  in  the  absence  of  every  direct  precedent  on  the  subject 
magnitude  of  the  question  is  very  considerable,  because,  oi 
one  hand,  from  some  instancesof  persons  in  the  service  of  gtr 
ment,  and  who  have  been  entrusted  with  the  public  iiion«fy,  I 
experience  enough  to  say,  that  the  ingenuity  exercised  by  t 
may  be  such  as  not  to  make  it  very  difficult  to  avail  themsdi 
their  situation,  and  to  render  it  no  easy  matter  to  make  thci 
sponsible ;  on  the  other  hand,  it  puts  those  who  make  purcl 
from  persons  in  such  a  situation  in  a  very  unpleasant  and  precsi 
situation,  if  the  lands  or  goods  so  purcliased  may  be  extended 
this  view  the  question  is  of  very  great  importance.  The  sta 
the  present  instance  is  next  to  nothing;  but  the  dedsion  wi 
^udi  as  will  govern  multitudes  of  cases  that  exist,  and  I  be 
many  to  exist  of  the  same  sort. 

This  case  arises  on  an  extent  that  was  issued  against  John  1 
trescr,  Esq.  late  engineer  in  the  service  of  government,  in  V 
America,  who  owed  vast  sums  to  government  It  was  found 
a  gnat  balance  remained  in  hishands  which  he  had  not  acoou 
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for.  The  extent  wtued  lo  the  sheriff  of  Kent— -that  you  diligently 
enquire  what  lands  and  tenements,  and  of  what  yearly  value  the 
aaid  John  Montresor  had  in  your  bailiwkk  on  the  28th  of  Sep- 
tember, in  the  18th  year  of  our  reign,  when  the  said  John  Mon- 
tresor first  became  indebted  to  us  in  the  said  money,  or  at  any 
time  after,  in  the  common  language. 

An  inquisition  is  returned  of  course,  and  in  the  inquisition  it  is 
atated  that  tlie  sheriff  seized,  &c. 

Without  going  minutely  into  all  the  drcumstances  of  this  case, 
I  believe  I  can  state  from  memory,  the  leading  facts  upon  which 
tbe  question  depends.'  The  property  now  in  question,  which  oon- 
ttsts  of  a  small  messuage,  and  of  some  closes  of  land,  ori^nally 
belonged  to  a  Mr.  Thompson.  He  being  seised  of  this  property 
demised  it  for  the  full  term  of  500  years :  the  residue  of  this  term 
was  afterwards  assigned  to  Ann  Carter;  and  last  of  all  to  John 
Snttth,  tbe  present  defendant,  in  trust.  And  in  1795,  Mr.  Stnith 
purdiased  the  reversion  ci  Greneral  Montresor,  he  being  then 
Beiaed  at  this  property  in  his  demesne  as  of  fee  subject  to  this  term 
of  MO  years ;  and  at  the  time  of  the  purchase  Mr.  Smith,  had  no 
notice  of  any  debt  that  had  been  incurred  by  John  Montresor  to 
the  king. 

This  is  the  short  state  of  the  case,  and  I  believe  it  is  all  that  is 
jtieoeiSBry :  and  the  question  then  is,  whether  this  outstanding  term, 
which  k  held  in  trust  for  Mr.  Smith,  does  or  does  not  protect  him 
jigainBt  the  claim  of  the  crown. 

The  argument  on  behalf  of  Mr.  Smith,  turned  almost  entirely 
MM  the  statute  of  uses  in  courts  of  equity,  and  besides  that  on  the 
doctrine  hud  down  in  WiUoughby  against  Willoughby,  which  has 
nerer  been  duicen,  and  which  I  hope  never  wilL  I  take  that  new 
to  be  a  leading  decision,  never  to  be  departed  from  in  cases  between 
subject  and  subject 

In  answer  to  this  case,  made  on  the  part  ci  tlie  defendant  irre- 
fragable BB  between  subject  and  subject,  in  answer  to  this  case  it 
was  argued,  that  the  ckae  of  the  crown  is  essentially  different  from 
that  of  the  subject ;  and  as  far  as  we  are  furnished  with  light  on 
thtt  subject,  it  does  seem  that  the  case  of  the  crown  is  essentially 
diflSsrent. 

In  the  first  place,  we  find  ttom  a  varie^  of  authorities,  that 

■  lands  (Mr  goods  in  the  hands  of  debtors  or  accountants  to  the  crown, 

4xr  m  the  hands  of  those  who  are  d^ytors  to  the  debtors  of  the 
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Further,  we  find  in  PL  Com.  321,  in  the  great  caeeof  theminei 
in  the  hands  of  the  crown,  there  was  a  great  number  of  the  long's 
debtors  brought  into  the  Court  of  Exchequer,  and  there  the  couit 
held,  that  lands  which  had  belonged  to  the  king'^s  debtors,  whidi 
had  been  their  property  after  they  had  so  become  debtors  to  the 
crown,  were  subject  to  the  seizure  of  the  king,  into  whatever  handi 
they  afterwards  came,  whether  by  descent,  purchaae,  or  otherwise. 
Among  other  cases  there  cited,  is  that  of  Sir  Wm.  -Seyntloo,  whs 
married  the  widow  of  Sir  Wm.  Cavendish,  who  waa  treasurer  of 
the  household.  Sir  Wm.  Seyntloo  and  his  lady  were  returned 
terre-tenants,  in  right  of  the  wife,  of  certain  land  w*hich  was  Sir 
Wm.  Cavendish\  and  were  called  into  the  Court  of  Exchequer, 
and  made  accountable  for  the  arrears  due  to  the  queen  for  Sir  WiL 
liam^s  office.  See  Dyer,  224  and  225.  It  appears  from  the  caK, 
that  after  Sir  WiOiam  Cavendish  became  indebted  to  the  crown, 
he  purchased  divers  lands,  and  afterwards  idiened  them,  and  took 
back  an  estate  therein  to  himself  and  his  wife,  and  afierwardsdied 
without  rendering  any  account,  and  the  terre-tenanta  (as  I  have 
just  stated)  of  the  land  were  charged  to  answ^  to  Queen  Eliabeth 
for  the  arrears.  These  lands  might  have  been  seised  in  thehaads 
of  Sir  William,  and  for  the  same  reason  they  might  be  seised  ia 
the  hands  of  every  one  who  came  nnder  him. 

In  2  Rol.  Ab.  156,  the  difference  is  stated  between  the  cflbctof 
a  saleof  land  by  a  debtor  to  the  crown,  when  that  aale  Uxk  ^aeo 
before  he  became  a  debtor,  and  a  sale  afterwards.  In  Dyer  IfiQ^ 
there  is  the  case  of  one  Thomas  Favell,  who  was  a  cdlectn*  of  the 
15th  and  10th.  He  was  indebted  to  the  crown,  and  being  seised 
of  certain  lands  in  fee  simple,  and  having  divers  goods  and  chat- 
tels, die  hUromissianis  de  coUeciUme  et  levatione^  of  the  15th  and 
10th  aforesaid,  in  extremity  of  illness  aliened  his  tenements,  goods, 
and  chattels  to  divers  persons,  and  died  without  heir  or  executor, 
and  process  was  issued  against  the  terre-tenants,  and  poaaeason  of 
the  goods  and  diattels,  to  account  for  the  collection  afoi«aaid,  and 
to  answer  and  satisfy  the  kmg  thereof,  &c ;  and  thia  by  the  adviee 
of  the  Chancellor  of  England,  and  the  Chief  Juatioa  of  England, 
and  the  other  judges  of  either  bench.  It  ia  therefore  dear^  beyond 
all  doubt,  that  the  landitself  may  be  extended  into  whatever  hands 
that  land  may  have  been  ahened. 

The  next  step  whichwefind  in  amatttf  of  thialdnd^iathedoc^ 
trine  which  is  laid  down  in  Shr  Edward  Coke^a  caae,  and  vrfiidi  is 
mentioned  afterwards  by  Lord  Hale  in  ^^^s«g  anothar  tm^ 
which  I  shall  state  by  and  by.    Thia  caae  of  Sir  Edwvd  Cbfce 

being 
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being  of  great  consequence,  the  master  of  the  court  of  warda  was 
assisted  by  four  of  the  judges  in  the  hearing  and  debating  of  it; 
and  after  many  arguments  at  tlie  bar,  the  said  foiu:  judges  argued 
the  same  in  court,  viz.  Dodderidge,  one  of  the  Justices  of  the 
King'^s  Bench ;  Tanfield,  Lord  Chief  Baron  of  the  Exchequer ; 
Hobart,  Lord  Chief  Justice  of  tlie  Court  of  Common  Fleas;  and 
L.cy,  Lord  Chief  Justice  of  his  Majesty's  Court  of  King's  Bench. 

First  of  all  I  would  draw  your  attention  to  this  point,  that  this 
is  an  infinitely  stronger  case  than  any  of  those  I  have  stated.  In 
general  the  debtor  to  the  crown  was  at  one  time  in  possession  of 
the  land  himself^  but  in  this  case  the  king's  accountant  never  had 
the  land  in  him,  the  land  and  debt  never  centered  in  the  account- 
ant to  the  crown. 

The  case  in  effect  was  this :— Queen  Elizabeth,  by  her  letters 
patent,  did  grant  to  Sir  Christopher  Hatton  the  office  of  remem- 
brancer and  cdlector  of  the  first  fruits  for  his  life,  habendum  to 
him  after  the  death  or  surrender  of  one  Godfrey,  who  held  the 
aaid  office,  then  in  possession:  Sir  Christopher  Hatton  being 
thus  estated  in  the  said  office  in  reversion,  and  being  seised  in  fee 
nmple  of  divers  manors,  lands  and  tenements,  did  covenant  to 
stand  seised  of  his  lands,  &c.  unto  the  use  of  himself  for  life,  and 
afterwards  to  the  use  of  J.  Hatton,  his  son,  in  tail,  and  so  to  his 
other  sons  in  tail,  with  remainder  to  the  right  heirs  of  J.  Hatton 
in  fee,  with  proviso  qfrevocation^  at  his  pleasure,  during  his  life. 
Godfrey,  the  officer  in  possesion,  died,  and  Sir  Christopher  Hat- 
ton became  officer,  and  was  possessed  of  the  office,  and  after- 
wards he  became  indebted  to  the  queen  by  reason  of  the  said 
office:  and  the  question  in  this  great  cause  was,  whether  the 
manors  and  lands  which  were  so  conveyed  and  setded  by  Sir 
Christopher  Hatton,  might  be  extended  for  the  said  debt  due  to 
the  queen  by  reason  of  the  proviso  and  revocation  in  the  said 
conveyance  of  assurance  of  the  said  manors  and  lands.  The  debt 
due  to  the  queen  was  assigned  over,  and  the  lands  were  extended, 
and  the  extent  came  to  Sir  Edward  Coke ;  and  the  har  of  John 
Hatton  sued  in  the  court  of  wards  to  miJce  void  the  extent ;  and 
it  was  agreed  by  the  said  foiur  justices,  and  so  it  was  afterwarda 
decreed  by  Cranfield,  master  of  the  court  of  wards,  and  the  whole 
court,  that  the  said  manors  and  lands  were  liable  to  the  said 
extent 

The  judges  on  that  occadmi  dte  a  great  number  of  cases,  and 
^ome  of  them  go  a  great  deal  farther  than  I  oould  have  well  ex- 
pected.   I  ihitt  juft  ne^ikm  two  cr  three  of  tbeiDi  and  it  wiU  to 
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unnecessary  to  state  more.  One  of  the  cases  there  dted  is,  thst 
of  Walier  de  Chirion^  customer,  who  was  indebted  to  the  king 
18,000/.  for  the  customs,  and  purchafied  lands  with  the  king's 
money,  and  caused  the  feoffor  of  the  lands  to  enfeoff  certain  of 
his  friends,  inth  an  intent  to  defraud  and  deceive  the  king ;  and 
notwithstanding  he  himself  took  the  profits  of  the  land  to  his  own 
use,  and  those  lands  upon  an  inquisition  were  found,  and  the 
value  of  them,  and  returned  into  the  Exchequer,  and  there,  by 
judgment  given  by  the  court,  the  lands  were  seised  into  the  king's 
hands,  to  remain  there  till  he  was  satisfied  the  debt  due  to  lum; 
and  yet  the  estate  was  never  in  him ;  but^because  he  had  a  power 
(to  wit),  by  sul^XKna  in  diancery,  to  compel  his  friends  to  settle 
tlie  estate  of  the  lands  upon  him,  therefore  they  were  diargeaUe 
to  the  debt.  See  Dyer,  160.  Walter  de  Chirton,  in  that  caae^ 
never  was  sdscd  of  the  said  lands ;  Chirton  had  no  remedy  in 
law  to  have  the  lands,  but  his  remedy  was  only  in  a  court  of 
equity. 

Another  case  is  that  of  Philip  Butler,  who  was  sheriff  of  t 
county ;  and  bang  indebted  to  the  king,  his  feoffees  were  cfaarg« 
^le  to  the  king^s  debt  by  ferce  of  the  word  habttity  for  Aa&nttthe 
lands  in  his  power.  In  Morgan^s  case,  it  wa^  adjudged,  that  lands 
purdiased  in  the  names  of  his  friends  to  his  use,  were  extendable 
jbr  a  debt  due  by  him  to  the  king. 

There  are  severalother  cases  cited  in  Sir  Edw.  Cokeys  case,  and 
which  are  also  mentioned  by  Lord  Halein  the  case  to  which  Ihsve 
already  alluded.  In  a  great  many  of  these  cases,  the  lands  tkat 
were  seised  for  the  payment  of  debts  due  to  the  crown  had  been 
held  in  trust  for  the  king'^s  debtors ;  and  it  was  no  objection  thai 
the  l^al  estate  was  not  in  them.  The  ground  of  decision  there 
was,  that  they,  by  an  act  of  then*  own,  might  at  any  time  reduce 
it  into  possession ;  they  had  it  in  their  power,  viz.  by  a  sulqpQnain 
chancery,  &c  to  compel  their  friends  to  settle  the  estate  of  the 
lands  upon  them,  and  therefore  they  were  made  chaigeable  to  tht 
debt 

This  bong  an  outstanding  term  held  in  trust,  it  is  analogous  to 
all  the  cases  of  uses  and  trusts.  It  was  held  there  to  be  nobb|eo- 
tion,  that  the  legal  estate  was  not  in  him,  because  it  was  m  hii 
power,  by  an  act  of  his  own,  to  reduce  it  into  possessioiL 

But  the  case  that  comes  nearest  to  the  present  is  that  of  tht 
Attorney-general  against  Sir  George  fiands. 

Upon  an  information  exhibited  heie^  and  proetedi^gs  upon  ilt 
a  case  was  made  and  stated,  which  waa  to  tUa  eflbet,  via.  Sir  B. 

Freenm 


APPENDIX.  99 

Freeman  purcliased  lands  for  die  tenn  of  99^  years,  in  his  own- 
name,  and  afterwards  purchased  the  inlieritance  of  the  same  Iand» 
in  trust,  and  then  by  his  will  disposed  of  these  kaids  to  the  sons 
of  Sir  George  Sands,  his  grand-children,  bom,  or  which  should 
be  bom  in  his  life-time,  and  directed  conveyances  to  be  made  ae-^ 
eordingly  by  his  trustees,  and  died<  At  that  time  Sir  Geo^  Sand^ 
had  two  sons,  Freeman  and  George,  and  Freeman  died;  and  after 
the  death  of  Sir  Ralph,  Sir  George  had  another  son,.  Freeman, 
who  killed  his  brodier  George,  for  which  he  was  attainted  and 
executed,  and  no  conveyances  were  made  by  the  tmsiees,  pursuant 
to  €ir  Ralph  Frceman'^s  will ;  and  the  questions  hereupon  were 
two:  1st,  Whether,  as  this  case  is,  the  term  for  years  was  for« 
leited;  2dly,  Whether  or  bo  the  inheritance  in  trust  wits£oarf<Hted# 

The  result  in  this  case  was,  that,  inasmuch  as  there  did  not 

appear  to  be  a  tenure,  there  could  be  no  fbrieiture  for  the  fialony; 

because  to  a  forfeiture  for  felony,  and  to  an  escheat^  a  tenure  is 

requisite,  and  therefore  judgment  was  afterwards  given  quod  dr- 

Jkndem  eat  inde  sine  die. 

This  case  of  Sir  George  Sands  is  reported  in  Hardresi,  4f88y 
and  also  in  Freeman.  I  mention  this  case  with  greater  confidenee^ 
because^  though  Lord  Mansfield,  in  the  case  of  Burgess  agunsC 
Wheate,  1st  Blackst  Rep^  ISS,  observes,  in  delivering  his  judg- 
ment, that  it  was  a  family  business,  and  that  the  arcumstanee* 
cf  Sir  Geo.  Sands^  case  were  compassionate ;  yet  I  have  the  au-^ 
thority  of  Lord  Keeper  Henley  for  saying  it  waf  decided  oi»  great 
principles  of  law.*- Having  this  authority  with  me  at  this  grent 
distance  of  time,  I  conceive  it  gives  it  the  description  I  have  nomr 
mentioned.  < 

Hale,  Chief  Baron^  says,  there  is  no  questioii  conoenung  the 
^nfeiture  of  the  fee  simple  in  trust,  for  that  must  arise  by  escheat, 
and  there  can  be  no  escheat,  but  pro  deficht  Uneniii.  But  here 
18  a  tenant  in  ess$.  If  the  offence  oonmiitied  had  been  treason, 
then  there  might  have  been  a  question^  whether  the  mheritaaoe  en 
this  case  should  be  forfeited,  in  nspect  that  the  rent  and  tenure 
liave  a  continuance.  But  whether  Sir  Gea  Sanda  shall  hold  the 
land  discharged  of  the  lease,  or  that  the  king  shall  have  the  tenD, 
is  the  sole  doubt  The  king  doea  dot  gun  an  interest  in  a  trust 
by  forfeiture  as  he  does  in  debt;  for  there  the  interest  of  the  bond 
passes  to  the  king,  and  process  lies  to  exeeute  it  in  the  king^s  own 
name.  And  it  is  questionable,  whether  the  king  can  have  this  ia 
pcnnt  of  prerogative,  in  case  of  fekmy;  though  perhqw^nere 
might  be  sttd^  if  the  case  had  been  tieason.    It  is  ^  intmtioii  of 

the 
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the  party  that  createi  and  governs  uses  and  troaCs;  and  tberel 
a  lease  shall  be  deemed  to  attend  the  inheritance,  if  it  appears 
parties  intended  it  should  do  so,  as  here  it  does ;  and  then  it  ii 
more  than  a  shadow,  an  accessary  to  it,  far  otherwise  it  would 
be  attendant  on  it.  And  then  it  cannot,  in  this  case,  go  to 
fdon,  but  to  the  administrator  of  George^  the  son.  And  here  t 
are  consolidated  by  the  intention  of  the  will,  which  directs  i 
the  trustees  shall  make  conveyances  accordingly.  Nor  is  it  kepi 
foot,  but  (mly  to  avcnd  mesne  incumbrances,  which  wiffit  ai 
the  inheritance  And  this  appears  to  have  been  the  intentioi 
the  parties  when  the  fee  was  purdiased,  and  therefore  the  1 
ought  to  go  with  the  fee ;  and  in  the  cases  of  leases  lor  yeaiB  in  ti 
that  have  been  forfated,  fimud  was  the  ground  of  it  in  the  c 
that  have  been  cited. 

Lord  Hale  says  on  another  ooca4on,  (for  this  case  was  t 
spoken  to  by  the  coiut,)  I  agree,  that  in  the  case  of  the  ki 
debtcn*,  lands  in  trust  for  him  in  fee  ample  are  liable  to  the  ki 
debt  by  the  common  law,  per  scureum  scaecarii^  which  makes 
law  in  such  cases ;  and  this  appears  by  precedents  ien^»  Hen.^ 
and  hetote  4  Henry  VII.  a  trust  or  use  was  liable  to  a  statute; 
that  is  the  reason  of  Chirton^s  case  inSO  Ass.*  And  it  was  h 
in  Sir  Edward  Cokeys  case  in  Curia  Wardarum^  that  if  the  Id 
debtors  have  a  power  of  revocation,  that  makes  them  liable  to 
king^s  debt;  and  that  was  the  reason  of  Babington^s  caaeinCi 
Wardorum^  in  SO  Car. ;  and  of  IIoad*s  case  in  Pojc^  4 « 
where  lands  in  trust  for  a  recusant  were  subjected  to  the  deb 
HOL  per  mensem:  so,  in  41  Eliz.  BaHngton^s  case,  a  trust  fiahl 
a  debt  imprest,  because  cestui  que  trust  has  a  pwRthy  it^  bati 
is  a  spedal  case,  and  grounded  on  a  spedalcoursein  the  Excheq 
He  proceeds  to  state  many  other  cases,  which  I  think  it  unne 
sary  to  mention. 

If  you  take  the  converse  of  this  case,  I  think  it  wiD  make  it 
more  dear.  The  reason  why  the  term  was  not  fbrfdted,  i 
beeause  the  inheritance  thereof  was  not  forfeited ;  but  if  the 
heritance  had  been  forfeited,  tlie  term  must  have  been  fbrfei 
In  deciding  according  to  the  com^  of  the  common  law,  I  tb 
fore  think  it  dear  that  an  outstanding  term  cannot  defeat 
kii^^s  process  by  eictent  In  courts  of  equity  it  has  been  s 
that  a  purchaser  without  notice  is  a  person  favoured  by 
court  Perhaps  it  may  be  a  sufficient  answer  to  say,  that  in 
present  instance  we  are  not  ina  court  of  equity.  The  questkn 
What  ought  to  be  our  dtontm  according  to  die  common  h 
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This  question  could  not  be  decided  in  a  court  of  equity :  thejr 
could  not  sue  for  a  decree.  When  a  court  of  equity  is  resorted 
to,  and  this  is  the  »tuation  of  the  parties,  the  court  does  nothing 
but  stand  neuter  between  such  parties,  and  leaves  them  to  make 
the  most  of  it. 

Now,  therefore,  I  think,  on  the  whole,  in  the  first  place,  the 
land  is  chargeable  that  has  been  in  the  hands  of  the  king^s  debtors; 
and  from  the  cases  that  have  been  decided  it  b  sufficiently  clear, 
that  the  term  is ;  it  is  the  whole  interest  in  tlie  land,  whether  it 
be  divided  or  not :  and  so  likewise  in  uses  and  trusts ;  and  from 
what  is  said  by  Lord  Hale,  I  infer  the  same  doctrine  is  applicable 
to  the  actual  case  now  before  us. 

It  was  hinted,  that  the  88  Hen.  VIII.  ca.  89,  sect  00,  58,  and 
74,  puts  the  king^s  debts  on  the  same  footing  as>  a  statute  staple  ; 
bat  we  find  the  same  difficulty  again  recurs,  for  the  88  of  Hen. 
VIII.  does  not  alter  the  subject  out  of  which  the  thing  ii  to  be 
paid.  If  I  suppose,  in  the  present  instance,  they  are  put  on  the 
same  footing  with  statutes  staple,  the  question  would  return; 
supposing  the  king  has  a  debt  upon  bond,  which  is  to  be  treated 
as  a  statute  staple,  I  do  not  find  the  act  meddles  with  the  subject 
out  of  which  he  is  to  compel  the  payment  of  his  debt,  but  the  act 
relates  nngly  to  the  mode  by  which  he  is  to  do  it;  and  if  the  king 
were  to  put  it  on  the  footing  of  a  statute  staple,  it  would  deprive 
him  of  noTemedy  which  the  common  law  gave  him.  The  subject 
IS  not  at  all  touched  by  the  statute,  but  merely  the  manner  in  which 
he  is  to  proceed,  which  perhaps  gives  the  subject  rather  more  ad^ 
vantages  than  he  had  before,  though  I  do  not  see  very  clearly  in 
what  respect  the  rituation  of  the  king's  accountant  is  altered. 

Now  that  being  so,  it  should  seem  to  be  the  result  of  what  one 
finds  in  the  books,  that  of  the  king^s  common  law  remedy  it  i» 
impossible  to  doubt;  and  that  remedy  is  given  in  every  case  wheie 
the  party  who  b  indebted  to  the  crown  has  a  present  beneficial 
interest,  as  well  as  a  reveruon :  both  of  these  are  considered  as 
chargeable  for  the  debt  of  the  crown ;  the  knds  of  the  king*s 
debtor  may  be  extended  by  the  crown,  in  whatever  hands  they 
may  be  found,  and  therefore,  upon  the  whde,  the  judgment  of  the 
:0ourt  in  this  case  must  be  f<Mr  the  crown. 

Judgment  for  the  King. 
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No.  xvir. 

77ie  AOomey-General  v.  Lockley  and  Uhers^  (S). 

Chan.  Midk.  9  Geo.  II. 

This  was  aoi  information  brought  to  secure  a  diarity,  and  the 
case  was  thus :  John  Badfoid,  and  Anne  bis  wife,  were  seised  in 
fee,  and  conveyed  the  premises  by  fine  and  deeds,  declaring  the 
uses  thereof  to  their  trustees  and  their  heirs,  to  the  use  €£  them 
and  their  heirs,  in  trust  for.  John  Radford  and  his  wife,  and  the 
survivor  of  them,  atnd  the  heirs  of  the  survivor,  with  power  far 
the  wife,  in  case  the  husband  survived  her,  to  charge  the  eststs 
with  £.4M.  The  wife  died  first  and  executed  her  power  fix 
charitable  uses;  John  enjoyed  the  estate  during  his  life ;  and  by 
will,  dated  S5th  Jan.  ITSS^  he  devised  the  premises  in  fee  to 
Tuder  Lockley.  Now  this  estate  was  to  be  sold  for  ^lat^jpng 
the  charity  and  pajrment  of  mortgages  made  by  Tuder  Loddqr: 
and  the  question  was,  whether  the  sale  should  hn  sulgeet  toAe 
dower  of  Tuder  Lockley^s  wife,  in  case  she  survived  her  husbsid. 
tt  was  argued  by  Noel  in  fitvour  of  dower,  and  by  Kmi^  if*^ 
it ;  and  the  following  cases  were  dted :  Preoed.  Ganc.  5t50,  Ml ; 
Batiks  and  SutUm  at  the  RoOs^  March,  1738;  Prewd.  Cane.  8S6; 
Chan.  Rep.  869;  Show.  Ill ;  IVeced.  Cane.  65;  Cia  Car.  iN)l; 
Ambrose  and  Ambrosey  determined  in  the  year  1717^  in  theHflOSS 
of  Lords  (I). 

Tafix>t,  Lord  Chancellor.  This  is  n  cenaderaUe  pob^  ai4 
should  be  settled  some  way  or  other ;  in  the  first  plaoa^  with  lyni 
to'  the  wife,  her  demand  is  properly  a  legA  one^  and  it  bu  ben 

(I)  Vide  $upra,  p.  578,  a. 


(1)  This  if  the  case  la  1  P.  Wmt.  521.  The  case  was»  that  the 
husband  bought  an  estate  in  the  name  of  a  third  penon*  The  oowtcia' 
sidered  it  clear  that  the  wife  wai  not  dowabk  of  the  trust  estate.  It  Sfipcsn 
by  the  report,  that  the  decree  was  affirmed  in  the  House  of  Lords.  I  fiad  bj 
the  Jonmals  of  the  House  of  Lords,  that  the  wife  prayed  that  the  otsle 
might  be  deemed  part  of  the  personal  estate  of  her  husband*  or  at  IcMt  Hit 
she  might  be  entitled  to  her  dower  out  of  it.  See  Jonnu  Dom.  Fntw  ^  Kt 
P.45G, 
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hinted  at,  as  if  the  legal  estate  was  executed  in  Mr.  Tuder  Loclc- 
ley ;  but  there  is  no  foundation  for  that,  as  the  estate  is  limited  to 
trustees  and  their  heirs ;  therefore  it  is  a  legal  estate  absolutely 
executed  in  the  trustees,  for  there  cannot  be  a  use  limited  on  a 
use.  Then  the  question  will  be,  whether  Tuder  Lockley'^s  wife  is 
entitled  to  dower  of  an  equitable  estate  of  inheritance  vested  in 
her  husband ;  for  at  present  the  husband  is  living,  and  if  the  wife 
died  before  him,  then  this  question  never  can  arise.  As  dower  is 
a  legal  demand,  so  clearly  with  regard  to  a  use,  a  wife  was  not 
dowaUe  of  it  before  the  stat  H.  VIII.  Vernon's  case,  4  Co.  1.  Then 
how  can  she  be  dowable  of  a  trust  after  that  stat  ?  For  is  there 
any  solid  distinction  between  a  use  before  a  stat.  and  a  trust  after 
it  ?  What  was  a  use  but  a  right  to  receive  the  rents  aad  profits  of 
hinds  of  which  tlie  legal  estate  was  in  another  ?  And  a  trust  is  the 
very  same  now :  and  if  before  the  stat  the  right  of  the  wife  waa 
considered  strictly  as  a  legal  right,  so  that  the  equitable  interest 
was  not  affected  by  it,  the  reason  holds  equally  strong  since  tl:e 
atat,  that  courts  of  equity  should  follow  what  was  the  rule  before 
the  stat  with  regard  to  those  estates.  How  there  came  to  be  a 
difierenee  as  to  estates  by  curtesy,  I  cannot  tell ;  nor  how  it  came 
to  be  extended  to  estates  by  curtesy,  and  yet  not  to  dower,  I  can- 
not telL  I  do  not  see,  on  this  general  question,  whether  a  wife 
shall  he  endowed  of  a  trust  estate  of  inheritance,  that  there  is  one 
ease^  from  the  time  of  the  stat  H.  VIII.  to  this  time,  that  is  directly 
in  point,  except  the  case  of  Fletcher  and  Robinson,  Preced.  in 
Cahc.  S50.  That  case  is  extremely  short ;  and  the  reason  given 
for  it  is,  whether  it  be  a  good  one  or  no  I  shall  not  say,  that  the 
donvejance  was  oon^dered  as  fraudulent,  being  done  with  an  in- 
tent to  furevent  a  forfeiture ;  and  therefore,  in  that  case,  the  court 
seems  to  have  disregarded  it,  which  shews  it  was  not  determined 
sfanply  -on  this  p6int,  but  on  other  matters,  which  do  not  fall  in 
with  this  case.  The  case  of  Banks  and  Sutton  seeins  to  have  been 
detenliined  on  this,  that  the  time  of  the  conveyances  was  come, 
and  the  husband  had  a  right  to  call  for  it ;  and  then  the  court, 
npon  considering  that  as  done  which  ought  to  have  been  done, 
night  jHToperly  asdst  the  wife  in  that  case.  The  case  of  Bottom- 
liqr  Vi  Fairfax,  Preced.  in  Cane.  886,  before  my  Lord  Harcourt,  is 
an  express  .authority  that  a  wife  is  not  dowable  of  a  trust-estate 
of  inheritance;  and  to 'this  it  may  also  be  added,  that  it  is  the 
general  received  opinion  of  every  one  who  has  attended  this  bar 
ccxistantly,  that  they  are  not;  and  it  is  the  practice  to  make  pur- 
diases  in  the  Jiame  of  the  purchaser  and  trustee— but  to  what  in- 
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tent  or  purpose  i  Only  to  prevent  dower,  dul  by  t£er« 
survivor  to  the  purchaser,  his  wife  inght  not  be  entitl 
But  if  it  sliould  be  ruled,  that  a  wife  is  ealitled  to  a  doi 
trust-estate  of  inheritance  provwims  of  this  kind  would  1 
thrown.  I  mention  this,  because  it  is  hinted  at^  as  if  the 
ef  conveyancers  was  not  of  great  weight ;  and  truly  it 
their  power  to  alter  the  law ;  but  when  there  is  a  recnved 
and  conformity  of  contracts,  and  settlemeBts  tberemi,  V 
trcmely  dangerous  to  shake il,  whieh.woiild  disturb  thepi 
of  many  who  are  very  quiet,  aod  think  dKsnselTee  vesy 
therefore  it  ought  to  be  done  only  on  the  clearest  and 
ground.  In  the  present  case  I  cuuiat  tay  they  are  mifltal 
cause  they  have  gone  on  this  ground,  that  trusta  are  n 
uses  were  at  the  common  law,  wliere  a  wife  was  twt  dowi 
use.  There  are  other  cases  where  t^ros  far  years  have  bi 
ed  out,  and  the  inberitance  roaaias  in  the  husband :  ai 
those  there  is  no  difficulty.  Where  the  torn  is  created  £ 
cular  purposes,  and  the  inheritance  remains  in  the  huaba 
descends  to  his  heir,  wluch  term  is  not  a  bar  at  law  of  ckr 
nuly  fffcvents  the  execution  of  it  till  the  tenn  is  acjnre 
the  term  may  be  redeemed ;  and  that  was  the  case  c^  ni 
Dudley,  Precod.  in  Cone  241.  There  the  express  Knutatic 
term  was  to  the  owner  of  the  fredratd  after  the  trust  expu 
to  those  cases  where  the  inheritance  is  sold  for  ■  vahu 
sideration,  (Preeed.  in  Caac,65,)  which  was  the  cye"( 
Kadnor,  and  the  purchaser  todc  an  asngnment  of  me  tcr 
was  without  notice,  there  could  be  no  difficulty  ;  but  vheti 
case-  was  so  or  not,  I  do  not  remember.  But  the  preaen 
not  th^  of  a  wife  entided  to  dower  with  a  caiat  ertcutiot 
qu^tion  here  is,  whether  the  wife  is  dowable  ef  an  eq|tul 
tate  of  inheritance  in  fee  simple.  As  to  what  b  sud,'  tfai 
to  be  considered  as  a  contract  oo  the  part  of  the  wifr,  ll 
equity  should  supply  it : .  the  answer  is,  equi^,  where  th 
valuable  conuderation,  will  supply  fons.  Butj  hath  she  ca 
for  this  particular  estate  P  No,  for  nothing  but  what  Ae  i 
implies,  wluch  is,  that  she  shall  have  dower  .of  what  rf^  ia  i 
1^  law :  and  then  the  question  comes  to  this,  whether  rfw 
able  by  law  of  a  trust  Here  she  etnild  have  nodring  d 
contemplation  at  the  time  of  her  marriage :  fcr  the  eqm 
terest  was  left  to  her  husband, !(»%  af^  Uie  time  of  h^  n 
which  was  in  XTIS;  and  the  equitable  estate. was  not  gi 


till  lias*    Thereflare  tke  deaw  nmst  be,  that  the  knd  shall  be 
iold  and  enjoyed^  discharged  of  any  claim  of  dower. 

In  another  manuscript  note  of  this  case^  Lord  Talbot  is  reported 
to  have  said  that  trusl-estateS)  since  the  statute  of  uses,  ought  Uy 
he  considered  as  uses,  before  the  statute,  of  which  estate  a  woman 
could  not  be  endowed ;  that  the  case  of  Bottomky  and  Lord  Fair- 
hat  was  express  in  point :  that,  as  this  method  of  conveying  on 
purpose  to  prevent  dower^  had  been  used  for  so  many  years,  a  court 
•f  equity  ought  not  to  make  a  decree  whidi  would  overturn  sudi 
a  number  of  settlemoits.  And  the  reason  of  the  decree  in  the  case 
of  Banks  and  Sutton  (which  he  stated)  was  diflerent :  for  there  the 
diirection  of  the  will  was,  that  the  legal  estate  should  be  conveyed 
to  Sutton:  and  the  wife  married  him  on  the  expectation  of  that 
•state,  and  it  was  a  fraud  in  the  husband  not  to  call  for  the  settle** 
ment  The  other  cases  of  dower  of  trust  estates  are,  where  tenna 
are  created  for  particular  purposes,  and  the  inheritance  remains  in 
the  husband :  in  these  cases  she  has  a  title  of  dower,  and  so  she 
may  come  into  this  court  and  redeem  the  term,  whidi  is  the  case  of 
Lady  Dudley. 


He.  XVIII. 

Bret  Va  Sawhridge  and  Others  (c).    Before  the  Master  of 

the  Molls. 

Sir  John  Wroth  was  seised  in  fee  of  their  lands  in  dispute,  and 
iliertgaged  the  same  for  1000  years  to  Francis  HiU,  as  a  security 
for  jP.1100.  which,  by  sevend  mesne  assignments  and  further 
charges,  to  the  amount  of  j£.S400  in  the  whole,  came  to  Richard 
Watson,  in  trust  for  Sir  Edward  Bret ;  and  Brewster  (who  asagned 
the  same  to  Watson),  covenanted  that  Sir  John  Wroth,  or  his 
heirs,  should  convey  the  inheritance  to  Sir  Edward  Bret:  and  Sir 
Edward  Bret  reciting  by  his  will,  that  he  had  purchased  of  Brew, 
stcr  the  residue  of  the  said  term  of  1000  years,  and  that  there  waa 
a  covenant  in  the  purchase  deed  from  Brewster  as  aforesaid^  but 
that  Sir  John  Wroth  dying  before  the  conveyances  were  executed, 
and  leaving  an  infant  of  eight  years  old  his  heir  at  law,  it  was  then 
impossible  to  have  the  fee  conveyed :  therefore  Sir  Edward  Bret 
declared  it  to  be  his  wiU,  that  when  the  heirs  of  Sir  John  Wroth 

(c)  Fide  aupra^  p.  SS6. 

C  S  should 
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should  attain  the  age  of  81,  a  conveyance  should  hb  exeetitecf  aiv 
cording  to  the  settlement  in  tail  after  mentioned ;  and  he  deviic^ 
the  same  to  John  Bret  Fisher  for  Ufe,  remainder  to  trustees,  to 
preserve  contingent  remainders ;  remainder  to  his  first  and  eveiy 
other  son  in  tail  male  successively  ;  remainder  to  Nathaniel  Fisher 
for  life,  and  in  die  very  same  manner ;  and  so  to  Edward  fisher  ; 
remainder  to  the  right  heirs  of  Stephen  Beckingham  and  Richard 
Watson  (the  trustees  of  tlie  terra)',  whom  he  made  his  eseaston  ^ 
and  then  fie  directed  the  remainder  of  the  term  sluould  remmn^  and 
be  attendant  on  the  inheritaftce^  according  to  the  limitations  above- 
mentioned  :  and  all  other  his  real  and  personal  estate  he  devised 
to  John  Bret  Fisher,  Nathaniel  and  Edward  Fisher:  Upon  the' 
death  of  Sir  Edward' Bret,  the  executors  proved  the  will;  ancf 
afterwards  Natlianiel  and  Edward  Fisher  died  intestate,  without 
'  ever  having  any  issue ;  and  John  their  brother  took  out  adminis- 
tration to  them.  John  Bret  Fisher,  thinking  tlie  limitations  over 
to  the  right  heirs  of  Beckinghanr  and  WaCton  vc^d,  took  himsdf 
to  be  absolute  owner  of  the  terra,  as  co-reffiduary  legatee,  acnd  re^ 
prcBcntative  of  the  other  two  his  brothers,  in  case  he  should  ever 
die  without  having  issue,  and  mortgaged  the  residue  of  the  teim 
for  1000  years  to  the  defendant  Sawbridge,  as  a  security  for  j€S50. 
One  Newland  purchased  the  reverdon,  and  the  equity  of  redemp- 
tion, from  the  right  heirs  of  Sir  John  Wroth,  for  100  hroad  pieces  v 
but  before  the  purchase,  he  promised  John  Bret  Fisher  should 
have  the  benefit  of  it,  if  he  would  pay  him  the  purchase-monqTy 
his  expences,  and  a  small  gtatuity  :  however  John  Bret  Fidier, 
a  long  time  after  the  purchase  was  completed,  neglected  tooontply 
with  the  terms,  and  so  it  was  sold  to  the  defendant  Sawlmdge. 
John  Bret  Fisher,  by  his  vrill,  devised  all  liis  real  and  personal  es- 
tate to  the  defendant  Sawbridge,  and  made  him  hisexecuUv^,  and 
afterwards  died  without  ever  havmg  issue.^ 

The  pliuntiff  filed  his  bill,  to  hiave  the  estate  conveyed  to  him 
according  to  the  vriU  of  Sir  Edward  Bret,  all  the  precedent  limi- 
tations being  spent,  and  to  have  an  account  of  the  rents  and  profits, 
he  being  heir  at  law,  and  also  representative  of  the  personal  estate 
6£  Richard  Watson,  who  died  in  the  life-time  of  Jolm  Bret  Fidiar: 
but  Stephen  Beckingham  is  still  alive,  and  made  a  defendant  in 
this  cause. 

Sir  Joseph  Jekyll,  Master  of  tlie  Rolls,  after  argument  on  both 

i^des,  arid  time  taken  to  consider  of  it,  delivered  his  opinion  to  the 

.  effect' followthgt  The  plaintiff  in  this  case  does  not  want  to  hart 

the  term  assigned  to  lum>  because  he  has  ibe  l^al  interiQt  of  it  in 
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Slim,  as  rcprcsentitive  of  Richard  Watson,  who  was  a  trustee  of 
Tthe  same  for  Sir  Edward  Bret.     Then  the  point  to  be  determined 
is  with  regard  to  the  account  of  the  rents  and  profits.     Tliough 
Brewster  covenanted  that  Sir  John  Wroth,  or  his  heirs,  sliould 
-convey  the  inheritance  to  Sir  Edward  ]k»et,  and  his  heirs,  yet  it 
does  not  appear  tliat  Sir  John  Wroth  was  under  any  oUigation  to 
-cdnvey  the  same;  for  he  was  no  party  to  the  conveyance  to  Sir 
JBdWard  Bret,  nor  did  any  thing  to  -shew  his  agreement  thereto : 
but  the  eovenant  of  Brewster  to  Sir  Edward  Bret,  being  before  the 
statute  of  frauds,  there  might  be  a  parol  agreement  by  Sir  John 
Wroth,  that  he  would  convey,  and  it  would  be  good ;  otherwise 
it  would  be  difficult  to  account  why  Brewster  should  enter  into 
»uch  a  covenant.  However,  Sur  Edward  Bret,  by  his  will,  desiring 
the  heirs  of  Sir  John  Wroth  to^eonvey  the  inheritance^  and^rect^ 
ing  the  Umitations  of  the  same,  and  that  the  term  should  be  at- 
tendant on  it,  did  intend  to  devise  (he  inheritance,  and  not  Ae 
term  in  gross.     But  it  is  said,  though  the  inheritance  cannot  pass, 
the  term  jnay,  according  to  the  limitations  in  the  will  of  Sir  Ed- 
waid  Bret.    It  is  not  necessary  now  to  enter  into  the  question  how 
far  limitations  of  terms  are  good,  or  whether,  by  such  limitations 
as  those  in  the  present  case,  all  the  prior  devisees  dying  without 
liaving  had  issue,  the  remainder  of  tliis  term  could  vest  in  the 
plaintiff  as  to  one  moiety.     But  if  I  was  to  deliver  my  opinion 
about  it,  I  should  be  under  great  d^culty:  for  on  this  point  there 
is  the  opinion  of  one  Lord  Chancellor  agunst  another ;  my  Loid 
Cowper,  in  the  case  of  Higgins  and  Dowler,  2  Vem.  600,  and 
Salk.  156,  held  such  remainder  of  a  term  to  be  good^  all  the  par« 
ties  dying  without  ever  having  anyissu/e:  and  by  the  present  Lord 
Chancellor,'  there  have  been  two  cases  determined,  Ckre  and  Clare, 
P.  7  G.  II.  Saberton  and  Saberton,  8  G.  II.     In  one  of  them  it 
may  be  taken,  there  was  an  estate  tail  in  the  first  taker ;  but  in 
the  other  it  seems  not  to  be  so ;  but  in  both  of  them  my  Lord 
Chancellor  held  such  limitations  of  estates  tail,  though  to  persons 
not  in  being,  and  never  vesting,  to  be  too  remote,  and  so  delivered 
his  opinion.    Higgins  and  Dowler,  as  it  i^pears  to  me,  was  not 
clearly  stated  and  urged,  but  was  taken  as  it  is  reported  in  Salk.  and 
Vem.  which  my  Lord  Chancellor  said  was  incorrectly  done  in  both 
of  them :  but  I  have  a  complete  report  of  it  by  two  gentlemen ; 
and  in  the  case  of  Stanley  and  Lee,  M.  8  G.  II.,  I  looked  into  the 
pleadings,  and  the  Register's  book ;  and  on  the  whole  matter  I 
find  the  judgment  of  my  Lord  Cowper  was,  that  such  limitations 
never  having  been  in  esse,  and  so  not  vesting,  the  limitatttm  over 

c8  might 
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might  be  good.  There  is  one  case  I  (Ud 
niy  opiiuoD  in  Stanley  sod  Lee,  and  i 
Aahe,  Chan.  Rep.  275,  in  which  the  Juc 
the  limitation  of  a  trust  of  term  must  bi 
of  a  term  at  law ;  and  that  case  is  stronf 
over  than  tlus,  though  that  was  on  a  d 
vhich  has  a  more  favourable  constructio 
pmnt  of  the  limitations  of  a  term  for  fu 
it  Gumes  before  tbe  court,  for  this  cai 
punt  (I).    Here  Sv  Edward  Bret  thou] 


(t)  It  u  very  ntit&ctory  to  find  Aat  Sir. 
hii  opinion  in  Stanlcf  v.  Lee.  Tbe  dociriiM 
(S  I>.  Wrif.,  S.  C.  MS.)  ti  now  well  citkbliib 
CUre  (For.  «l,  S  C.  MS.)  ii  overruli-d  byaiei 
V.  SatMnoD,  For.  M.  945,  S.  C.  MS, ;  Kaiji 
Phippt  V.  Lcrd  Miil^rHVe.  3  Vei.  Jun.  610  'I 
cimteljr  itilett  by  Mr.  Fearne — Whatever  nu 
be  after  the  first  execulory  devise  of  the  wh 
which  iiM  limited  that  it  mutt  iakeefiect(ifi 
after  the  period  ofa  life  tbea  io  being,  may  be 
preceding  executury  limitatioot,  which  could 
peDt  to  VFbt  i  but  when  once  any  precedio 
carriea  the  vbole  interNt,  luppent  lo  lake  pli 
quent  liinibtioDi  become  vmd,  and  tbe  whale  i 
Exec  Oev.  4th  edit.  4IS. 

In  the  last  edition  of  ihii  work  a  dincuMioo 
nu  the  qiieition,  whether  the  terra  of  91  jtan, 
taken  at  a  terra  in  grou  inthe  cueof  an  exe 
be  found  ia  n.  (S)  to  the  lait  edition  of  Gilbe 
of  Searcl  and  WcMcutt,  there  mentioned,  was  I 
of  tbe  Rolli,  upon  the  certificate  l>ein){  ret urne 
IheMaiterof  the  RuUt  gave  the  C'llowingjudgi 
in  consequence  ofa  auggettion,  that  the  certi 
Pleoi  involved  In  it  ihedeciiion  uf  anew  queei 
any  particular  diicuition,  or  received  any  p 
court:  namely,  liow  far  the  validity  of  alimili 
deviie,  it  aflected  by  tbe  circumttance,  that  tk 
duration  of  an  estate  for  life,  has  any  conneclii 
of  any  person  taking  an  in  tc ret  t  under  iheprci 
understand,  that  the  question  certainly  did  b 
■ideration  in  the  Court  of  Common  fleet,  il 
(he  rule  upon  this  subject  stood  ai  it  iscomi 
nvwljtt  that  tbe  eneculo^j  devise  falli  wHkiD  t 
Upon  which  it  is  to  take  place  mutt  liappcn  w. 


triutt  of  the  inheritance,  and  did  not  intend  to  devise  the  term  in 
^^ross,  but  intended  to  devise  the  inheritance,  and  that  it  should 
attract  the  term ;  Wbitechurch  v.  Idem,  10th  Feb.  G.  I.  A  man 
iieing  seised  of  a  reversion  in  fee,  and  having  the  trust  for  a  term 
for  years  to  attend  it,  made  a  will  of  his  own  hand-writing,  and 


Ihe  life  or  lives  in  being.  I  am  not  aware,  however,  that  the  point  has  been 
directly  deci<te4;  and  Lord  AIvanley*s  doctrine,  in  the  caseof 'rhellnsson  and 
Woodford,  is  against  the  addition  of  21  years,  except  by  way  of  provision  for 
the  circumstance  of  the  devisee  being  under  age,  or  in  venire  ta  mere  at  the 
'expiration  of  the  life  or  livef  in  being.— >And  as  the  question  has  now  been 
raised,  ai>d  as  there  is  that  degree  of  sanction  to  the  doubt,  it  does  seem  to 
me  desirable,  that  it  should  be  set  at  rest  by  the  decision  of  a  court  of  law  ; 
so,  therefore,  1  propose  to  send  the  case  back  again  to  the  Court  of  Common 
Pleas,  to  call  their  attention  to  the  point,  that  they  may  have  an  opportunity 
of  pronouncing  an  explicit  opinion  upon  it.  I  have  received  this  informa* 
(ion  from  some  of  the  judges. — ^The  case  was  accordingly  sent  back  to  the 
Court  of  Common  Pleas,  who  refused  to  hear  it  argued,  until  the  point  upon 
which  their  opinion  was  required  was  stated.  Thereupon,  the  foliowii^ 
<]uestion,  with  the  approbation  of  the  Master  of  the  Rolls,  wu  stated  to  be  the 
question  lor  theopinion  of  the  Court :  **  How  far  the  limitations  over,  in  the 
event  of  there  being  no  son  or  sons  of  John  James  Beard,  nor  issue  male  of 
such  son  or  sons  living  at  the  death  of  the  said  John  James  Beard,  or  there 
being  iuch  issue  male  at  that  time,  they  shall  all  die  before  they  attain  their 
respective  ages  of  21  years,  without  lawful  issue  male,  are  affected  by  the  cir- 
cumstance, that  they  are  to  take  efiect  at  the  end  of  an  absolute  term  of  21 
years,  after  a  life  in  being  at  the  death  of  the  testator,  without  reference  to 
the  infancy  of  the  person  intended  to  take,  or  by  the  circumstance,  that  there 
may  be  issue  of  John  James  living  at  his  death,  to  whom  the  estate  is  given 
by  the  will  (but  who  would  be  incapable  of  taking  according  to  the  above 
certificate)  for  whose  death,  under  ai«  the  limitation  over,  in  the  event  be- 
fbre-mentioned,  must  await«— -The  case  has  since  been  argued  before  the 
Judges  of  the  Court  of  Common  Pl^as,  and  they  certified,  that  the  limiu- 
ttons  over,  in  the  event  of  their  being  no  sou  or  sons  of  John  James  Beard* 
nor  issue  male  of  such  son  or  sons  living  at  the  death  of  John  James  Beard* 
or  there  being  such  issue  male  at  that  time,  they  shall  all  die  before  they 
attain  their  respective  ages  of  21  years  without  lawful  issue  male,  are  not 
afiected  by  the  circumstance;  that  they  are  to  take  efiect  at  the  end  of  an 
absolute  term  of  21  yearsp  after  a  life  in  being  at  the  death  of  the  testator, 
without  reference  to  the  mfiincy  of  the  person  intended  to  take,  nor  by  the 
circumstance  that  there  may  be  issue  of  John  James  Beard  living  at  hit 
death,  to  whom  the  estate  is  given  by  the  will,  but  who  would  be  incapable 
•f  taking  according  to  the  former  certificate  from  the  Judges  of  this  Court 
for  whose  death*  under  21,  the  limitation  over,  in  the  event  beforenen. 
tioned,  must  await  The  case  hat  since  been  argued  befbre  the  Lord  Chan 
ccUor,  who  was  intsaed  to  tend  the  case  to  the  Court  of  King's  Bench.  It 
aow  itandt  lor  jadgmeiit. 

e  i  lh«eby 
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tliercby  carved  out  several  limitations  of  the  land  and 
not  unlike  those  now  in  question ;  but  did  not  publish  it  in  tl 
preseiK*c  of  witnesses ;  and  the  doubt  was  about  the  limitations  i 
tlic  temi ;  for  the  will  could  4iot  pass  the  inheritance,  being  n 
executed  according  to  the  statute  of  frauds.  But  it  was  insista 
it  might  carry  tlie  term  as  the  personal  estate,  upon  which  ik 
o[nnion  of  the  court  was  taken.  But  it  was  determined,  it  shod 
not  pass  l)ecause  the  devisor  intended  to  pass  an  inheritance,  so 
the  writing  under  the  testator^s  own  hand  was  looked  on  as  an  ii 
choate  act  to  pa^is  the  inlieritance,  and  therefore  could  not  apenSi 
on  the  term.  Besides,  the  testator  in  that  case  having  prepared 
writing  which  was  intended  to  be  executed  according  to  the  statut 
tlicre  wus  no  notice  taken  of  any  term  that  should  be  attendant  c 
the  inheritance,  as  there  is  in  the  present  case,  which  makes 
stronger  against  the  plaintiff  than  it  was  in  that  caae.  That  ctt 
looks  like  an  authority  that  must  govern  the  present  case;  fi 
tliough  Sir  Edward  Bret  was  not  entitled  to  the  trust  of  the  ii 
heritance,  yet  he  thought  Sir  John  Wroth  was  bound  to  oonve] 
and  on  that  assurance  and  persuasion  made  his  'will  and  intended  t 
pass  it  as  an  inheritance.  There  are  several  cases,  where  a  mai 
intended  to  pass  something,  and  yet  the  law  will  not  a]k>w  it;  i 
in  case  of  a  devise,  where  there  is  an  uncertainty  either  of  the  pe 
son  or  the  thing,  a  Jbrtiori  here  it  should  be  void,  because  tl 
testator  intended  to  pass  what  he  had  not^  for  he  intended  to  paa 
the  inheritance  when  he  had  it  not ;  and  there  is  a  great  different 
between  real  and  personal  estates,  as  to  being  assets  or  not,  an 
also  as  to  the  course  of  succession  to  whom  the  same  shall  go  aftc 
the  death  of  tlie  owner ;  and  there  is  likewise  a  difference  whet 
a  will  is  made  as  to  the  hmitations  of  the  one  and  of  the  other 
therefore  when  the  testator  intendetl  to  pass  an  inheriitance  and  hat 
it  not,  there  is  no  reason  to  suppose  he  designed  to  pass  t  tena  ii 
gross ;  for  he  says  the  term  shall  be  attendant  on  the  inheritano 
according  to  the  limitations  mentioned  in  the  will ;  and  so,  as  t 
passing  the  term,  the  testator  had  not  animum  iestanii:  tberefa 
I  conceive  the  bill  must  be  dismissed. 


N 
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No.  XIX. 

Farshall  v.  Cole  and  Short  (d),  Ck.  27ih  Nov.  17S3. 
T7ie  Master  of  tlie  Rolls  sitting  for  the  Chancellor. 

m 

Bill  was  brought  to  have  a  bond  delivered  up,  and  proceedings 
at  law  upon  it  to  be  stayed ;  the  Ix>nd  was  entered  into  on  this  oc- 
Ga»on :  one  Duraut,  in  17S8,  made  a  mortgage  to  plaintiff,  but, 
before  this,  had  given  a  bond  to  Cde  for  9001.  Cole,  in  17S5, 
obtained  judgment  upon  his  bond,  and  aflerwards,  since  the  date 
of  the  mortgage,  took  out  an  elegit,  and  extended  the  mortgaged 
premised  towards  satisfaction  c^  his  judgment :  upon  this,  plaintiff, 
to  save  expense  and  discharge  the  lands,  gave  Cole  a  bond  for  the 
J200/.  and  interest ;  but  it  was  agreed  between  them,  that  the  bond 
flbould  be  deposited  in  Short^s  hands,  and. only  to  be  made  use  of 
if  Golems  judgment  was  entered  so  as  to  affect  the  lands  precedoit 
to  plaintiff's  mortgage.  The  judgment  was  agned  in  17^,  but 
joot  docketed,  secwndum  stat  4  and  6  W.  and  M.  c  20,  till  28th 
January,  1730. 

Upon  reading  the  statute  the  Master  of  (he  Rolls  was  of  opinion, 
that  judgments  cannot  be  docketed  after  the  time  mentioned  in  the 
act,  viz.  the  last  day  of  the  suboeqiient  term  in  which  they  are 
entered,  and  that  the  practice  of  the  clerk'^s  docketing  them  after 
that  time,  is  only  an  abuse' for  the  sake  of  their  fees,  and  inef- 
fectual to  the  party ;  and  he  said  he  would  speak  to  the  judges 
About  it 

Solicitor  General.^-Ii  is  proved  in  the  cause,  that  the  mort- 
gagee had  notice  of  the  judgment  at  the  time  of  the  mortgage. 

Master  of  the  Rolls. — Notice  is  not  material,  the  statute  not 
mftking  a  difference  between  a  mortgagee  with  notice  or  without ; 
and  besides,  the  notice  which  the  act  requires  is  the  docketing, 
which  by  the  act  is  become  a  constructive  notice ;  and  therefore 
he  decreed  the  bond  to  be  delivered  up  and  cancelled,  and  that 
the  plaintiff  should  have  his  costs  both  at  law  and  in  this  court, 
and  that  the  10/.  which  pluntiff  Iiad  paid  upoif  the  bond,  should 
be  returned,  which  he  sud  the  attorney  oonoemed  in  entering  the 
judjfraent  ought  to  pay  out  of  his  own  pocket ;  and  that  he  be* 

{i)  Vide  n^ra,  p.  408,  6ia^'587«  588,  COl. 

lievcd 
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establish  the  teitator's  intention ;  he  uses  espnsums  deaerip^Tr 
only  of  (he  interests  wUch  his  mother's  settlement  gave  him  in  At 
fund,  but  that  does  not  she«  that  be  meant  to  exercise  the  pomr. 
It  is  quite  evident  that  he  had  not  forgot  his  power.  Hoe  be 
remembered  the  settlement,  and  states  that  he  had  an  abiohitf 
pon-er  over  the  100(W.  The  request  is  not  eridesee  that  hemigbt 
not  consider  that  Lord  C.  would  not,  in  some  ermt,  braone  en- 
titled to  the  pn»pertj'.  But  here  he  meant  <m)y  that  the  gnneT 
should  be  deducted  out  of  the  1000/.  The  oot&il  does  not  Aeir 
thikt  he  considered  all  the  property  was  his,  which  is  necc— ly; 
and  I  should  condude  the  contrary.  The  Inll  must  be  dianiised 
OS  to  thb  fund-    ~ 


Burt/  V.  Burif  (it),  Ol.  UAJufy,  1713. 


Sir  Tbooua  Bury  bcot^  soacd  of  a  freehold  estate,  and  i^ 
powaned  of  •  leaa^iold  estate,  on  ths  marriage  of  hia  aoo,  Tho- 
mat  Bury,  by  L.  and  ReL  adtJtd  4tb  January,  17S5,  setdcd tk 
fradwkl  Mtateonhimsdf  fiirUfe;  ranainder  to  hii  wifii  fiv  fife; 
remainder  to Tboouu,  lusaoo,  for  life;  remainder  to  hia  intyitd 
wife  for  hfe ;  remainder  to  his  first  and  other  sous  in  tail  s 
with  remainder  tu  plaintiff  for  lifi?,  witli  remainder  to  his  first  and  ^ 
other  Bont  in  toil  male ;  with  remainder  over :  and  the  leasduM  j 
premises  were  assigneti  to  trustees,  to  raise  money  to  rtsew  At  J 
lease,  then  to  pay  the  renu  to  Thomas,  the  son,  for  his  life; . 
ntainder  tu  his  intended  wife  for  her  life;  remainder  tu  Ins £ntai 
other  sons;  n-maiuder  to  the  trustees,  to  pay  tlie  renU  tO|il 
f<H-  bis  life ;  remainder  to  liis  first  and  other  bods,  with  r 
over. 

The  marriage  took  cl 
issue  male.     Sir  Tlmnias 

Thomas  Bury,  on  h 
iag  renewed  the  lease, 
the  laBHeliwld  prei 
wife,  Ilia  deti-i 
ukiog  iK>ike, 
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f>/  his  Jialural  life  Tuith  m  pmoer  i^joinfurinff  in  the  said  freehold 
lands,  did,  for  enlarging  the  jointure,  grant  the  same  to  het  for 
life,  with  remainders  over. 

The  marriage  took  effect:  Thomas  Bury  died  vithout  leaving 
any  issue  male,  cither  by  his  first  or  second  wife;  so  that  the  plain- 
tiff became  entitled  to  the  leasehold  premises,  by  virtue  of  the  set< 
llement  made  on  Thomas  Bury''B  first  marriage.  The  bill  was 
brought  against  the  second  wife  for  an  account  of  the  rents  and 
(iroGts  of  the  leasehold  premises,  and  to  have  all  deeds  and  writ- 
ing r^tmg  thereto  delivered  u[k 

The  defendant  denied  diat  slie  had  any  notice  of  the  deedi^  8d 
«nd  4th  Jan.  1735,  or  that  diere  was  any  settlement  of  the  lease- 
hold  premises,  or  that  any  such  deed  was  delivered  to  her  with  the 
Kst  of  the  writings.  There  was  only  one  witness  who  had  proved 
fae  liad  been  employed  to  look  over  the  title  fer  Thomas  Bury 
«nd  defendant;  and  that  amongst  the  papers  he  had  seen  a  - 
foul  draft  of  the  former  settlement,  and  that  there  was  no  power 
of  jmnturing  in  the  leasehold  premises,  which  he  toM  Thcunas 
Buiy  of 

Lord  Clutncelior^  There  ore  two  questions :  1st,  Whether  she 
had  notice?  2dly,  if  no  notice.  Whether  she  con  protect  hevelf 
under  the  lease  renewed  by  Iier  husband  F 

As  to  the  1st,  there  is  no  pontif*  evidence  of  notice :  she  de< 
nied  it  by  her  answer,  and  there  bong  only  one  witness  against 
ilut  aaswET,  a  decree  cannot  be  made  upon  that  one  witness^ 
testiBiaay.  Where  an  i^ent  has  been  employed  for  a  penon  in 
part»  aad  not  tfamufboat*  yet  that  iflecte  the  perscm  witfc  nodoe: 
Lcrc  the  recital  in  the  deed  of  the  power  of  jointuring  wi**  s"!^- 
I  «iciit  to  have  mode  defendant  have  iDquired  into  it,  and  iheTeCore 
U  affect  her.  In  Le  Neve  v.  Le  Neve  she  admitted  Norton  w«s 
3  that  differs  from  this  case^ 
.1  iJie  2J,  There  woa  uo  surrender  of  'li  fbnner  Jt"*^'  'or 
n  truBteea,  and  ihe^m  B  ■»)« "» Vtjitdgo 
i  que  trutU;  ai^fl  I  (/leweinurc- 
>t  muslfoliowJ^B'  V  i  «h(^term, 
'utioofor«iflV  ^  #»  enjoyed  it 
'scorrfew''  ieniipordc- 

Ik"  dt-ed,  or 
noaJieratJon 
tiielcoev; 


«V,ki»tft>->*«^J 
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Tit  ^rder  to  atotd  repetition,  the  points  hate  been  arranged  under  the  heads  t0  which 
they  appeared  principally  to  belottf,  and  references  have  been  made  to  the  prin« 
ripal  beads  from  every  other  title  to  which  it  was  thought  a  reader  would  refer  for 
any  particular  point.  To  give  an  instance,  nndor  the  head,  Bankmptcjff  jtd  of, 
<be  reader  is  referred  to  *'  Notion,*'  where  be  will  find,  whether  or  not  an  act  of 
bankruptcy  is  notice  to  a  purchaser* 


A 


BSTRACTS,  Pugc 

what  should  be  attended  to  in  ezamining  them  •  8,  n. 

if  the  abstract  be  not  ready  at  the  daj^  the  vendor  cannot 
enforce  the  contract  at  law        .   •  •  .  330 

but  if  the  purchaser  do  not  call  Inr  the  abstract  in  suf* 
ficient  time  to  complete^  or  recei? e  it  after  the  daj 
fixedj  equity  will  reliere  the  vendor  •  331 

must  be  furnished  by  the  vendor^  at  his  own  expense  349 

should  mention  CTory  incumbrance  .  ;  ib« 

is  considered  complete,  when  •  •  ib* 

for  what  purposes  delivered  •  •  350 

to  whom  the  property  of  it  belongs  •  •  ib« 

purchaser  may  maintain  trover  for  it,  pending  the  contract^ 
if  retained  by  the  seller  •  •  ib. 

See  Time. 
ACRES, 

what  shall  be  deemed  cnstomaiy,  and  what  statute  276 

ACT  OF  PARLIAMENT.    See  Notice. 
ACT  OF  BANKRUPTCY.    See  Bamkruptct,  act  of. 
ACTION, 

a  party  b  entitled  to  recover  a  penalty,  where  •  105 

may  be  brought  by  a  purchaser  for  breach  of  contract, 
where  .  ,  .  lb. 

ACTION, 
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Page 

ACTlOT^-^Ccaniinucd) 

may  be  brought  by  a  purchaser  for  damages  hi  case  of  frandy 

although  he  hM  paid  the  money  noder  a  decree  205 

purchaser  bringing  an  action  for  his  deposit  on  account  of  a 

defect  in  title,  must  prore  it  bad  .  •  207 

purchaser  may  either  bring  an  action  for  non.perlbmianoe| 

or  for  money  had  and  recehcd.  In  what  cases  •       206 

purchaser  will  obtain  nominal  damages  only  where  the  Ten- 
dor,  without  fraud,  cannot  make  a  title  •  207 
or  where  an  ag^t»  without  frand|  has  sold  without  a 
proper  authority              •               •                •  ih. 
purchaser  bringing  an  action,  aMst  giie  the  toidor  m  partL 

Gular,  of  what  •  •  ,209 

a  rendor  bringing  an  action  must  shew  hb  title  to  the  estate  310 
where  a  rendor  brings  an  action  for  the  purchaie«money«  a 
court  of  law  may  enter  into  equitable  obfections^  semble  213 
so  if  a  purchaser  brings  an  action  •  •  ib. 

on  breach  of  contract,  cannot  be  biought  by  m  pmrehafpr 
without  tendering  the  conf  eyanee  and  parcfaase-money     215 
unless  the  Tendor's  title  is  bad»  or  he  bus  incapadtsted 
himself  to  perform  the  agreement  317 

cannot  be  bioo^  by  a  fendor,  without  having  ezeeated  the 
couTeya&ce,  or  offered  to  do  so  •  214 

See  Abstract,     Auctionccr.      Cotknarts  for 
TrrLR.     Dahaors,     Intrrrst.     Purchasuu 
Title,    TitlrJ>rrds,    Vrrdor, 
ADVANCEMENT, 

purchase  by  a  father  in  the  name  of  his  child,  although  ille* 
gitimate,  is  an  adTanoement  •  .  535 

so  a  grant  of  copyholds,  tuecesnte^  to  children  as  ne. 

minees  «  ,  ,  .536 

if  the  father  be  a  papbt,  incapable  t>f  pRrdmsiBg,  the 
case  is  stronger  •  .  .  ib. 

but  the  diild  must  be  unproTided  for  •  ib. 

or  must  be  considered  by  the  parent  us  nnproTided 
for  ,,  ...         587 

possession  by  the  father,  during  the  child's  infancy,  is  Irn* 
material  ,  •  •  ,  538 

so  efen  where  the  child  is  adnlt«  semble  ,  ik 

the  parent  bying  out  money  in  repairs,  ftc.  is  imRaaterial    SH 

AD- 
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JU)VANCEMENT— (con/mwfdf.) 

so  a  declaration  of  trusty  or  devise  by  the  father^ 

siibsequenlly  to  the  conveyvnce  •  539 

but  if  a  conveyance  to  a  son  is  for  a  particular 

purpose,  a  trust  will  result  to  the  father  ib« 

or  the  child  may  be  put  to  his  election  ib« 

purchase  by  a  father  in  the  joint  names  of  himsdf  and  child« 

although  an  advancement^  is  not  so  strong  a  case  as  the 

other,  qu.  •  •  •  •  ib* 

ivhere  the  father  is  dead,  a  purchase  by  the  grandfather  in 

the  name  of  the  grandchild  is  an  advancement  •        541 

purchase  by  a  husband  In  the  name  of  hb  wife  is  an  ad* 

Tancement  «  •  •  .lb* 

pui chase  by  a  father,  in  the  name  of  his  wifo  or  child^  is 

Toidable  by  creditors,  where  •  •  lb. 

See  EviDBNcn.     Purchabcr,     Rcsultino 

Trust. 
AGENT, 

the  extent  of  his  authority  .  «  .26 

caon6t  buy  the  estate  of  his  principal  .  .  501 

employed  by  parol  to  buy  an  estate,  and  paying  oU  the  mo- 
ney, cannot  be  compelled  to  convey  it  to  his  principal         534 
but  if  he  deny  the  agreement,  the  principal  is  a  compe- 
tent witness  to  prove  the  perjury  «  .  ib« 
who  is  a  sufficient  agent  within  the  statute  of  frauds          87^  90  . 
estates  bought  by  an  agent  wil^  his  principal's  money  may 

be  followed,  where  •  .  .  543 

,  purchaser  must  not  pay  money  to  the  agent  of  the  render 

before  the  time  appointed  •  •  37 

his  authority  may  be  revoked,  when  •  .88 

effect  of  his  evidence  against  his  signature  as  agent        •  89 

must  be  a  third  person  .  .  .  91 

payment  of  deposit  by  an  agent  for  a  purchaser,  may  be  re* 
covered  by  the  latter,  where  •  •  •  206 

See  Attornby.    Auctioneer.    Etidbnce. 

0 

Notice. 
AGREEMENTS, 

will  be  enforced  in  equity, 

agaiinsi  the  heir  at  law  of  a  vendor  •  •  173 

but  whether  this  will  be  done  doring  the  mino* 
rity  of  the  heir,  qu,  •  .  •        ib. 

e  AGREE. 


^»^'. 


66  INDEX. 

AGREEMENTS— rcaii^Jntted; 

If  ill  be  enforced,  in  equity, 

agaiust  equitable  issue  in  tail,  where  there  has  been  a  decree 

in  the  ancestor's  life-time,  semble  •  176 

a  widow  entitled  to  free  bench,  where  •  ]78 

the  surfivor  of  joint  tenants,  where  .  ib« 

a  hnsbnnd  who  has  covenanted  to  sell  his  wife's  estate, 

where  •  .  •  178,  179 

a  person  becoming  Innatic  after  the  contract,  where    181 
a  person  entitled,  in  default  of  eiecntion,  of  a  power 
of  sale,  where  a  legal  contract  has  been  made  under 
the  power^  and  the  power  is  extingiiii»hed  by  the 
deaths  of  parties  •  •  •  ISi 

although  the  agreement  is  by  parol,    where,    and  where 
not  ,  •  •  .  93,114 

the  vendor  or  vendee  become  bankrupt  •  154 

the  vendor  or  vendee  be  dead  •  .155 

the  purchaser  is  a  nominal  contractor,  where,  and 

where  not  •  •  •  160 

void  at  law,  where,  and  where  not  .  19% 

a  penalty  be  imposed  •  .  194 

the  estate  is  destroyed,  where  .  235 

the  consideration,  being  contingent,  has  failed,  where  238 
the  vendor  has  not  the  interest  which  he  pretended 
to  sell,  or  a  title  to  the  whole  estate,  where,  and 
where  not  .  .  243,  255 

the  purchaser  knew  that  the  seller  could  not  grant 

the  whole  interest  sold,  scroble  .  259 

the  estate  is  freehold,  and   was  sold  as  copyhold, 

where  .  .  ,  .  i<4 

the  estate  be  defectire,  where,  and  where  not  26l 

will  not  be  enforced  in  equity, 

against  issue  in  tail,  where  no  fine  or  recovery  .        176 

a  widow  entitled  to  dower  •  •  178 

a  feme  covert  %  •  .  ib, 

where  an  agent  has  sold  the  estate  in  a  manner  not  aatbo. 

rised  by  his  authority  •  ,  186 

an  agent  has  committed  a  gross  breach  of  tmst  to  his 
principal  in  the  sale  .  •  ,187 

£0  of  a  trustee  ,  •  •  ib. 

AGREE. 
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AGREEMENTS— (con«nurd.)  ^** 

will  not  be  enforced  in  equity, 

when  made  in  m  state  of  intoxicatioii  •  184 

where  it  would  be  particularly  bard  on  the  party  against 

whom  it  should  be  decreed  .  184,  185 

there  has  been  mppressio  veriy  or  suggesHo  falsi      185 
there  Has  been  a  surprise  .  ,  186 

a  vendor  has  industriously  concealed  a  latent 

defect  •  .  .  «,  271 

or  not  disclosed  a  latent  defect  •        2,  266 

or  was  not  bonajide  owner  of  the  estate  at 

the  time  of  the  contract  •  188 

or  although  a  honajide  contractor)  yet  cannot 
nwlLe  a  title  •  ;  ib. 

the  remedy  is  not  mutual  •  •  259 

the  purchaser  can  obtain  only  an  undi? ided  part  of 

the  estate  contracted  for  .  .  252 

the  estate  is  leasehold  or  copyhold,  and  the  pur- 
chaser contracted  for  freehold  •  253 
general  rules  by  which  equity  b  guided  in  granting  a  spe* 

cific  performance  •  •  •  188 

to  purchase  and  settle  an  estate,  what  is  a  performance      545 
to  grant  a  lease,  where  binding  on  a  purchaser  630,  632 

to  pro? ide  a  purchaser  for  an  estate,  how  performed  A% 

in  the  hands  of  one  party  may  be  obtained  by  the  other  to 

stamp  it  .  •  •  •  211 

where  there  is  only  part  of  the  agreement,  it  must  be  pro. 
duced  on  an  action  •  »  •  ibf 

See  Consideration.    Cotenants*    Purchaser* 
Statute  OF  Frauds.    Time.   Title.  Vendor. 
Voluntary  Conveyance. 
ALIEN, 

can  only  purchase  for  the  benefit  of  the  king  •  501 

unless  he  be  made  a  denizen  •  •  •  ib| 

AMBIGUITIES, 

may  be  explained  by  parol  eridence,  where^   and  where 
not  ...  «  134,  15$ 

ANNUITY, 

estate  sold  for  an  annuity  must  be  secured,  howt  where  no 
agreement  .  .  «  •  319 

e  2  AN-i 
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ASTAVITY— (continued.) 

estate  sold  for  a  life  annuitj  must  be  conveyed  to  the  pur- 
chaser, although  the  annuifant  dies  before  the  convej^aoce, 
>vhere  •  .  •  .23$ 

act  considered'  •  •  •  App.  12 

lands  charged  with  annuities  continue  liable  hr  tJie  hands  of 
a  purchaser  •  •  •  r  4^ 

See  Incumbran€i:s. 
APPOINTMENT, 

must  be  regbtered  under  the  registry  act  "^  603 

See  PowEiu 
APPRAISEMENTS, 

duties  on  •  •  •  .43 

ASSETS.    See  Executor.    Purchase-Monst. 
ASSIGNEES  OF  BANKRUPTS, 

a  mere  attempt  to  sell  a  lease  by  auction,  will  not  make 

them  chargeable  as  assignees  .  .  •  40 

their  acceptance  of  a  lease  relieves  the  bankrupt  !  41 

buying  in  an  estate  without  aathority  are  personsdljr  bound      60 
must  make  the  same  title  as  Tenders  sutjtiris  •  308 

must  make  good  a  covenant  for  further  assurance,  although 
the  bankrupt  was  tenant  In  tail,  and  did  DOt  suffer  a 
recovery  .  .  •  .  .  498 

call  not  purchase  the  bankrupt's  estate  •  •  504 

and  such  a  purchase  is  a  sufficient  cause  of  removal    505,  a. 
assignee  permitting  his  co-assi^ee  to  boy  the  estate^  is 
a  sufficient  cause  of  removal  •  •  ib. 

See  Auction.    Lien.     Time,    Title. 
ASSIGNM£N*rS  OF  TERMS.    See  Terms  of  Tears. 
ATTESTED  COPIES, 

the  expense  of  them  should  be  provided  for  on  sales        .        30 
should  be  taken  of  the  parcels^  where  the  estate  b  sold  in 

lots  :  ,  .  •  .42 

what  attested  copies  must  be  furnished  to  the  pnrcbuer  by 

the  vendor  a  •  •  .  •  389 

semble,  that  an  agreement  to  produce  the  title-deeds  will 

not  bar  the  purchaser  of  his  claim  to  attested  oopiea  390 

vendor  must,  at  his  own  expense^  furnish  the  purcbaaer  with 
a  covenant  to  produce  the  deeds  •  ibt 

and  a  purchaser  If  entitled  to  see  the  detde  SSh  ^ 

AT- 


I  N  D  E  X«  69 

Ptge 

ATTESTED  COPIES— (contfnw^J.) 

purchaser  obtaining  possession  of  the  deeds,  inflj  retain 

thenii  where  •  •  .  391 

purchaser  will  be- obliged  to  take  copies  If  the  deeds  are 

lost,  where  •  •  •lb* 

ATTORNEY, 

if  an  attorney  sell  an  incnmbered,  estate  without  disclosing 

the  incumbrance,  he  is  responsiole  to  the  purchaser  6 

the  Tendor's  attorney  should  not  be  employed  by  the  pur- 
chaser •  •  •  •  ib» 
should  attend  to  what,  in  examining  abstracts           .            8,  n. 
bidding  beyond  his  authority  will  himself  be  liable          .  36 
but  not  unless  he  be  limited  as  to  price                •             ib« 
has  what  remedy  where  the  principal  denies  the  authority        ib. 
buy  in;;  in  an  estate  without  authority  Is  personally  bound        59 
cannot  buy  from  his  client  whilst  the  relation  subsists              507 
but  he  is  not  Incapable  of  contracting  with  his  cUent   515,  516 
how  he  should  execute  an  agreement  for  sale  of  the  princi- 
pal's estate               .                •                •                •            42 
is  answerable  to  his  client  in  case  of  neglect               •            408 
purchaser  not  bound  to  take  a  conreyance  executed  by  at- 

torney  .  •  •  352 

Tendor  not  compellable  to  execute  by  attorney  •  353 

to  a  commission  of  bankruptcy,  cannot  purchase  the  bank* 
rupt's  estate  .  *  •  •  504 

See  Aoent«    Evidence. 

AUCTIONEER, 

ought  not  to  prepare  particulars  of  s|ile  •  •  10 

may  deduct  auction  duty  oat  of  money  received,  or,  other- 
wise, recoYef  it  by  action  •  •  •  14 
a«st  pay  the  duty  htmseUif  he  undertake  to  give  proper  no- 
tices, &c.  and  neglect  it            s                •                •            16 
may  demand  payment  of  .the  duty  from  the  pwrdytfer,  where 

payable*  by  him  •  •  •  35 

cannot  give  credit  for  the  parchaaeHBiiney  •  37 

shoiild.kaep  >tlla  deposit<  till  the  contncti  bo-oonpleted  ib. 

an  action  will  lie  against  him  for  recoverjr  of  the  deposit     •    ib; 

so,  fbr  daan^ei'Onr.hreach  of  ooatract,  unless  he  disclose 

the  name  of  hisprindpai  •  38 

AU& 
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AUCTIONEEIU-(con«nueA> 

is  not  entitled  to  compensation  for  his  services,  if  he  omit 

usual  clauses  in  the  conditions  of  sale,  wherebj  the  sale  is 

defeated    •        •  .  •  •  .39 

is  an  agent  for  the  vendor  and  purchaser  within  the  statute 

of  frauds  •  .  .  .  39 

ahhou^h  the  purchaser  bid  by  an  agent  .  90 

cannot  buy  the  estate  himself  .  ,  504 

See  Auction.     Avction  Duty.    Bidding. 

Damages,    Deposit.     Interest* 
AUCTION  DUTY, 

of  sevenpence  in  the  pound  is  payable  in  respect  of  monies 

produced  by  sale  of  estates  by  auction  «  .  12 

notpa)rable  in  respect  of  what  estates  12,  13. 14 

not  payable  if  estate  be  bought  in,  by,  or  by  the  order  of  the 

Tendor  •  •       .  •  «  14 

or  hy,  or  by  the  order  of  liis  agent  •  .  jb, 

but  proper  notices  must  be  given  •  .  lb. 

payable  although  the  sale  is  not  by  regular  auctioa  •         IS 

whenever  the  highest  bidder  is  to  be  the  purchaser  ib«  16 

will  be  allowed,  if  the  vendor's  title  prove  bad  •  18^^ 

aud  the  purchaser  can  recover  the  duty  he  has  paid  from  the 

Tendor,  if  the  title  be  bad  .  •  35 

vendor  may  stipulate  that  the  duty  shall  be  paid  by  the  pur- 
chaser •  •  •  .35 
payment  of  duty,  not  a  part  performance  of  a  parol  agree- 
ment               •                 •                 .                  «  108 
See  Auctioneer.     Bidding.      Conditioxs 

OP  Sale. 
AUCTION, 

Dutch,  how  conducted  •  •  .  19,  n. 

estates  advertised  to  be  sold  by  auction,  should  not  be  sold 
by  private  contract,  without  sufficient  notice  can  be  giren 
to  the  public  .  .  •  •  85 

putting  up  an  estate  by  auction,  will  not  charge  asBigoces  of 

a  bankrupt  as  owners  of  it  •  .  41 

sales  of  estates  by  auction  are  within  the  statute  of  frauds       92 
cofUra  of  goods,  semble  .  .  15. 

See  AsaioNEEs  or  fiANKHUPTs.  CoiroiTftRs 
or  Sale.    Deposit* 

bank; 


Page 
BANKRUPT, 

purchase  by,  in  the  name  of  a  wi£e  or  child,  is  wtihin  the 
statute  of  James  .  .  .  •         541,542 

See  Agreements.    Assignees  or  Bankrupts. 
Commissioners    of    Bankrupts,       Cove- 
nants.   Judgments.    Title. 
BANKRUPTCY,  ACT  OF, 

will  not  discharge  A  contract  for  sale  •  »  154 

nor  an  action  for  breach  of  covenant  for  title  •        499 

will  prevent  the  execution  of  an  agreement  if  no  commission 

has  issued        •       .         •  •  •         155,289 

will  affect  a  purchaser,  where  •  678*^84 

See  Notice.     Assignees  or  Bankrupts. 
BANKRUPTCY,  COMMISSION  OF.    See  Attorney.  Notice. 
BANKRUPT,  ASSIGNEES  OF.    See  Assignees  or  Bankrupts. 
BANKRUPTS,  COMMISSIONERS  OF.    See  Commissioners  or 

Bankrupts. 
BARON  AND  FEME, 

estates  purchased  bj  husband  with  the  wife's  separate  money, 

may  be  followed,  where  •  •  .        543 

what  is  a  good  consideration  for  a  settlement  on  a  wife  6 

purchase  by  a  trader  for  his  w'fe,  where  fraudulent  against 

creditors  .  •  •  •  541. 542 

Imsband  must  perform  the  marriage  agreement  before  he  can 
claim  the  benefit  of  it  •  •  •        653 

purchaser  of  the  consideration  for  the  settlement  by  the 
wife  is  bound  also  .  .  .  •        ib% 

See  AoREBMENTB.    Advancements. 
BIDDING, 

dumb  bidding  is  within  the  auction  duty  acts      .  .        •     16|  17 

*  semble,  putting  up  an  estate,  and  no  person  bidding, 

is  not  •  .  •  •  •.        ib. 

private  bidding  on  the  part  of  the  owner,  not  fraudulent, 

where  there  are  real  bidders  •  •  19, 24 

unless  more  than  one  bidder  is  employed,  semble         •     ib. 

qu,  if  appointment  of  one  puffer  is  in  any  case  bad  22,  n. 

if  the  advertisements  state  that  the  estate  will  be  sold  with^ 

out  reserve^  the  sale  will  be  void  if  a  puffer  bid  •        23 

nay  be  countermanded  before  the  lot  is  knocked  down     *      34 

BID. 
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BIDDING— (con/i«iwd.) 

by  a  purchaser  voidy  unless  he  pay  the  auction  dnty  when 

payable  by  him  .  .  .  .35 

Sef)  Attobnbt.    Auction  Duty.    Sales 

BEFORE  A  MABTBa. 

BILL  OF  EXCHANGE, 

for  purchase.money  gi? en  by  a  purchaser  at  a  day  certain 
must  be  paid,  althoogh  tlie  seller  refute  to  ooiiTey        •      214 
CAVEAT  EMPTOR, 

where  the  rule  applies  t  •  •  .        261 

CHANCERY.    See  Sales  befoee  a  Master. 
CHARITABLE  USES, 

will  not  aflRpct  a  porchater,  without  notice  .  577 

vnlen  he  bought  of  a  person  who  had  notice  •       578 

CHARITY.    See  Dbvisb. 
CHOSE  IN  ACTION, 

purchaser  of,  must  abide  by  the  case  of  his  vendor  •        627 

semble,  that  a  purchaser  of  a  chose  in  action,  or  of  aoy 
equitable  right,  gifing  notice  to  the  trustee,  will  be  pre- 
ferred to  a  prior  purchaser,  who  gare  no  notice  lO,  627 
CHURCHWARDENS, 

can  purchase  a  workhouse  •  •  ,501 

^  CLEAR  •'  YEARLY  RENT, 

what  it  is  .  .  .'  •  .         29 

COLLATERAL  SECURITY, 

purchaser  not  aftcted  by  taking  it,  unless  the  first  purchase 

was  fraudulent  •  •  •  .622 

COMMISSIONERS  OF  BANKRUPTS, 

cannot  buy  the  bankrupt's  estate  ^  .         .      504 

COMMISSION  OF  BANKRUPTCY, 

not  superseded  even  for  fraud,  where  there  are  purchasers 

under  it  .  •  •  .  .621 

COMPENSATION, 

an  agreement  will  be  decreed  io  be  performed  pro  ianto  with 

a  compensation,  in  what  cases  243, 255, 271 

purchaser  entitled  to,  for  a  defidency  tn  quantity,  fai  what 

«i««8  .  .  .272 

CONCEALMENT, 

wteere  It  mmounts  to  a  frsnd       •  «  186,  191, 87I 

CON. 
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CONDITIONS  OF  SALE, 

cannot  be  rerballj  contradicted        •  •  •  25 

although  the  purchaser  bind  himself  to  abide  by  the  de. 

clarations  made  at  the  sale  .  ,  .26 

unless  the  purchaser  have  personal  information  gif  en  to 

liiin        .  .  .  .  .lb. 

how  construed  •  •  .  .24 

pasted  up  in  sight,  will  bind  a  purchaser,  where  «      26 

what  provisions  should  be  inserted  therein  •  24,  35 

See  AucTtov.  Auctioneer.  Auction  Duty.  Bidding.  MiiTAXC. 

CONFIRMATION, 

of  purchases  by  trustees  or  agents  before  the  master,  in 
what  cases  •  •  •  .610 

CONSIDERATION, 

unreasonable,  no  ground  to  refuse  the  aid  of  equity  224 

inadequate,  where  a  bar  to  the  aid  of  the  court,  and  where 

not,  when  the  contract  is  executory  ,  225,  227 

inadequate,   a  ground  of  relief  when  the  conveyance  is  exe- 

ciitedy  in  what  cases  .  «  «  ,     227 

inadequate,  is  a  ground  for  relief,  where  the  vendor  is  an 

heir,  selling  an  expectancy  •  ,  229 

contingent,   agreed  for,  the  estate  belongs  to  the  purchaser, 

although  the  consideration  fails  before  the  conveyance        238 
what  is  deemed  valuable  to  support  a  settlement  against  a 

subsequent  purchaser  •  •  •        556 

price  fixed  by  a  referee,  good,  where  .  .  233 

agreed  to  be  fixed  by  valuation  generally  will  be  enforced^ 
although  no  valuation  be  made  •  •  234 

but  where  particular  persons  are  appointed,  the  rule  is 
void,  unless  they  act  .  •  •        ib; 

and  equity  cannot  relieve,  although  one  of  the'par. 
ties  die  before  the  award  .  ,      235 

how  payment  thereof  must  be  pleaded  •  668 

See  AORBBMINT.   ANNUirr.   PuiCBASli; 

MAftau9K  CoNtinniATioN.     Voluntixt 

CONVITAMCC. 

CONSTRUCTION  OF  THE  PARTIES, 

not  admissible  to  explain  an  instrument  ;  >    139 

CONTINGENT  REMAINDERS^ 

destruction  of^  discountenanced  by  equity  «  338,  n. 

f  CON* 
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CONTRACT, 

the  eqalUbU  eonieqneseei  p{  U         •        154-i-l7S— 235— S42 
for  fiUe  of  tn  cvUte,  coi|,T6rti  it  into  porioonlit^  in  eqiiitjr  168 
although  the  election  to  parcha«»  reiti  with  the  par- 
<(M8fir  •  .  •  •       ib. 

unless  a  title  cannot  bo  made,  or  eqoi<jr  wtU  riot 
perform  the  contrad  ^.  .        \7(^ 

ifhen  deenied  complete  «■  •  .     171, 172 

SeePuffCAMYH*    lUnec. 
CONVEYANCE. 

it  should  be  stipulated  on  a  sale,  that  the  conToymyoe.sluiU  be 

prepared  by  and  at  the  eipeuse  of  the  purchaaer  31«  2l6 

nust  be  prepared  and  tendered  bj  the  purchaser,  altltough 
not  bound  to  prepare  it  by  the  agreement^  samible      217,  S& 
but  although  required  to  prepare  the  coufejance,  nctpd 
not  do  so  if  title  is  bad  •  «  217 

the  expense  attendiqg.the  egKcntion  of  the  conYcyanoa.  falls 
on  the  Tendov  ...  •  •    352 

if  the  jsstate  be  copyhold, 'the  parchaMrmuaipivr  for 

both  inrreoder  aAd  •dmisflon  •       ib» 

the  vendor  is  not  bound  to  pay  the  fine  altbmig)hheco« 
Tenant  to  aarrendv  and  assara  the  copiyholdi  at  his 
qmn  expense  «  •  •  •      ib. 

the  Tender  must  A/mie/fexecuto  the  cAAfOTanoeorsar- 
render  the  copyhold  •  •  •     ib. 

and  he  is  abt  compilable  to  conrey  bj  attorney     353 
of  an  estate  in.-a.re^^  county  should  be  registered  im- 
mediately •  •  •  *     ib. 
puTcha^isr  will  be  relia?edag|Binst»  defective  contey* 
ance,  where               ; .             •                •            •    62^" 
SiM.Taavt  oa  Ymbi- 
COPYHOLDSy 

contracts  for^  deriaabla  before  spFrender  •  156 

P;m?  under  a  general  daviif^  if.  siwr«ndefed^  although  bought 

i^f(er  the  wlU  whieh  is  not  jrepubliiiied  .  164 

sold  M  freehold,  cannot  .Ikv  for^^d  -on  a  purchaser         •        253 
sold  with  a  stipulation  to.  aT9id.thf:Sale|.lf»tlifey{iratfJfa^ 
hold,  iQust  be  proved  to  be  copyhold  •  854 

See  CoNTBTANCUh 

COIU 
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CORPORATIONS, 

c^innot  parchase  for  their  own  b«iieit  without  liernie  502 

sealing  by  them  is  equivalent  to  signing  and  ie&lin^  600 

COSTS, 

by  whom  payable  in  equity  ^  •  •431 

COVENANTS, 

in  an  agreement  for  purchase,  trexonstroed  defmideiit       .  218 
to  purchase  and  settle  aa  estate,  what  amoants  to  a  perfbrlii^ 

ance  of  it  •  •  •  «  545. 

not  a  specific  lien  on  the  cotenantoi^s  Ulndte  ^  548 

io  a  lemse^  to  iniire  to  the  b«neit  of  a  |mfthWr  •         220 

COVENANTS  FOR  TITLE, 

parcbaser  is  entitled  to  what  «  ^  iM,  899 

ran  with  the  land,  Where,  and  whefe  no€  477,  481 

Generaly  do  not  extend  to  tor&HK#  evictions  -  482 

unless  the  wrong  doer  Is  named  id  the  cotMiitftt  483 

or  the  coTenantor  himself  ts  the  wrong  doer         .«         484 

or  the  covenant  is  against  aH  pretending  to  claim  lb* 

will  not  be  restratnetl  on  slight  grooads  •  489 

may,  on  the  ground  of  mistake,  be  rectified  in  equity    4^f 

covenant  for  right  to  convey,  extends  to  Ihe  i^apacity  of  the 

grantor  •  ^  •  •  484 

Limiied,  how  construed  «  •  485^  4tt 

Restrictive  words  in  the  llrst  of  set«ral  covenant!,'  Airing 
the  same  object,  extend  to  them  all  •  •  ^I 

but  where  the  first  covenant  is  unKmited,  it  Will  tiot, 
in  general,  be  restrained  by  a  subsequent  limited 
covenant  •  «  •  •  ^4 

nor  will  a  preceding  general  covenant  enlarge  a  silbie- 
*       quent  liuMted  covenant  •  •  49S 

and  where  the  covenants  concern  different  thlUgir,  ihey 
will  not  be  controuled  by  restrict«rt»  words  iCdde^  to 
ono  «  •  '•  lb. 

purchaser  Is  entitled  to  what  remedy  under  coTenattd  lor 

title  .  •  .  «  .497 

action  for  breach  of,  does  not  lie  against  devisee^  tttMt  the 
statute  of  franduknt  dtffaet  •  499 

CaEDITOBS, 

consulted  u  to'the  ipode  ^salc*^  tmoM  Mrf  tUlf  (t6perty 
themselTos  •  ^  •  •  ^05 

CRE„ 
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CBEDITOBS-^con^inued) 

guiltj  of  lacbess  cannot  follow  specific  legacy  In  the  hands 
of  a  pnrchaaer  .  •  •  •  •        627 

See  Advancemevt*    Purchase-Monet. 

TUVSTSES. 

CROSS  BILL. 

where  dispensed  with  •  •  •  •  203 

cr6wn  debts, 

whether  a  purchaser  can  protect  himself  against  then  hj  a 

prior  legal  term  •  •  •  372 

simple  contract  crown  debts  do  not  bind  a  bonajkh  pur- 
chaser without  notice  •  •  -  .  ib.  o» 
DAMAGES, 

nominal  onlj,  can  be  recofered  for  breach  of  contract, 
where  the  vendor  cannot,  without  fraud,  make  a  title      207 
so  twen  wliere  an  auctioneer  sells  an  estate,  after  his 
authority  has  eipired.   and  the  principal  vill  not 
perform  the  contract  •  •  .  ib. 

DECLARATION  OF  USES.    See  FiNsa. 
DECREES  OF  EQUITY, 

obtained  by  fraud,  relieved  against  •  «         46,  633 

See  Notice. 
DEFECTIVE  CONVEYANCE.    See  Coitvbyanck. 
DEFECTIVE  EXECUTION.    See  Powbk« 
DEMURRER, 

lies  to  a  bill  for  a  specific  performance  against  distinct  pur- 
chasers .  .  .  .  .203 
DENIZEN,    SeeAuiM. 
DEPOSIT, 

should  be  reUiaed  by  the  auctioneer  till  the  contivct  is  com* 

pleted  ^  .  .  .  .37 

is  a  part  payment  ,  .  .  .  3j 

lost  by  the  insolvency  of  the  auctioneer,  who  shall  bear  ib» 
^  *<>»•  .  .  .  •  •  88 

f  nrchaser  may  forfeit  bfs  deposit,  and  abandon  the  contract 

WMffe  4  ,  •  58 

an  investment  of  a  deposit  in  the  funds  will  be  binding  on  a 
vendor  or  purchaser,  where  ,  ,  m 

if  a  vendor  accept  less  than  the  deposit,  he  cannot  afier- 
wardji  object  tojt  ^  -     .         ;^  ^ 

DZTOfilT 
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DEPOSIT— (con«rm^i) 

purchaser  will  be  relieved  against  a  forfeiture,  where  40 

if  a  purchaser*8  bill  for  specific  performaoce  be  dismlssedi 
the  court  cannot  order  the  deposit  to  be  returned        •        ib. 
See  Action.      Auctionbeiu      Interxst. 
Sales  bkpobe  a  Master. 
DESCRIPTION  OF  AN  ESTATE, 

false-  .  •  .  •  :  •         243 

DEVISEE, 

of  an  estate  contracted  for,  not  entitled  to  the  estate,  or  the 
purchase-money,  if  a  title  cannot  be  made  •  170 

contra,  if  an  estate,  not  contracted  for,  is  by  a  wil( 
directed  to  be  bought  •.  172 

Bot  liable  to  an  aption  of  cotenaat  under  the  statute  of  frau- 
dulent defises  •  •  •  499 
DEVISE, 

estates  contracted  for  may  be  deristd,  whether  freehold  or 
copyhold  •  •  ;  •  156 

will  pass  by  will,  where  •  •  157 

will  Bot  pass,  where  •  •  •         162 

of  an  estate  under  a  contract  for  sale  to  be  sold  for  a  cha- 
rity Talid  •  •  .  •  •  155 
of  A  term,  is  reroked  by  the  purchase  of  the  fee            •  158 
of  an  equitable  estate,  not  reToked  by  a  subsequent  conyey. 
ance  to  the  derisor               .                •                t  159 
unless  to  different  juses                  .                  •  161 
rcToked  by  a  contract  for  sale                    .                •  165 
unless  equity  will  not  perform  the  contract^  semble  ib. 
.    where  the  agreement  is  abandoned,  qu.            •               166 
See  Will. 
DEVISE,  EXECUTORY, 

Its  utmost  limits  »  •  «  App.  n«  p.  88 

DISCOVERY, 

purchaser  will  not  be  compelled  to  disco? er  writings  622 

DISTRESS^ 

lies  for  rent  reserred  upon  a  lease  of  freehold  or  letse« 
hold,  where  there,  is  a  refersion  •  •  221  ^  n.* 

DOWER, 

a  purchaser  is  entitled  to  a.  fine  in  respect  of  it,  where,  and 

where  not  .  .  •  J  .  8^^ 

DOWER, 
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DOWER— (conHnued.) 

equitable  bar  of,  what  is  .  .  •  305 

bar  of  dower  no  bar  of  thirdf  •  •  306 

purchaser  caa  protect  himself  against  dower  bj  a  prior  legal 
term  .     *      .  .  •  •  .377 

unless  it  was  priratelj  created  j«st  before  marriage       379 
wife  joining  in  barring  her  dower»  if  a  valuable  coniidera. 
tion  for  a  settlement  on  her  •  •  ^^ 

EJECTMENT.    See  Mortoagb. 
ELECTION.    See  ApTANCiMBVT.    Hna  at  i»4W« 
ELEGIT, 

leasehold  estates  maj  be  extended  on  an  •  •        591 

EQUITY, 

after  a  bill  for  specific  performance  is  filed,  the  court  will  en- 
join either  party  not  to  do  any  act  to  the  injury  of  the 
other  •  ,  •  •  •  196 

and  agents  of  the  parties^  if  such  agents  an  partfai  to  the 
suit  •  •  •  .  •  ib, 

not  otherwise  •  .  «  .  ib« 

will  give  a  purchaser  compensation  ibr  breach  of  the  agree. 

ment,  where  .  ,  .  S04, 205 

protects  purchasers  bona  fdt  and  without  notleo  •  520 

See  Salcs.  faroRi  A  Mabtbbi  ahi>  fmmm. 

EQUITY  OF  SEDEftiPTIO^.    See  Moetoags. 

ESCHEAT.    See  Teems  or  Years. 

EVIDENCE,  PAROL, 
admissible,  where : 

to  prove  a  consideratioo  consietent  with  the  deed  •        115 

so^  as  a  defence  to  a  bill  seeking  a  spedflc  perfbrmanca  ou 

the  ground  of  fraud,  mistake,  or  surprise  •  120 

or  to  explain  latent  ambiguities  •  .  184 

or  tbo  meaning  of  ancient  instruments  •  «  140 

or  to  show  what  is  parcel,  or  not^  of  the  thing  coilTeyed         1S5 
or  to  explain  a  mistake,  where>  and  where  not  I4£^  14S 

or  on  the  ground  of  fraud  .  150 

or  to  correct  a  settlemeat  made,  contrary  to  the  intention  of 

the  parties,  merely  to  preftnt  a-forftiture  «  14t 

to  prora  a  resulting  trust  •  -    •         *         580 

airen  after  Oodeadr  of  the- BOoAndparelMer  Ml 

EVI- 
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EVIDENCE,  PAROL— (can<inwi) 

to  rebut  a  resulting  trust,  or  aoj  equkablo  pretomptlon        533 
not  admissible,  where : 

to  disannul  or  imrj  m  written  agreement  •  •        116^ 

noT  to  correct  printed  conditions  of  salt  •  117 

the  rules  are  the  same  in  equitj  ,  .  '  US 

not  eien  as  a  defence  to  a  specific  performance,  if  the  agree- 
ment was,  at  the  time,  correctly  reduced  to  writing  124 
nor  of  collateral  matters,  althoagh  not  mentioned  in  the 

agreement  .  r  .  125, 128 

nor  of  the  variation  of  an  agreement  •  .  128 

nor  of  the  discharge  of  a  written  agreement,  ejecept  aa  a  de- 
fence in  equity  •  •  •  ib» 
unless  the  pfirol  agreement  hat  bee&<in  part  performed    133 
aoff  to  explain  a  patent  ambiguity              •              •              135 
as  the  meaning  of  a  word  in  a  deed                  •                  ib« 
or  act  of  parliament                •                •               136 
nor.  t^  restrain  general  words                  •                 .                 137 
nor  of  the  construction^  of  the  partiei            •             •             139 

« 

nor  where  parties  hare  omitted  a  prorisioo,  deeftidf  it 

illegal  .  .  •  .  149 

where  a  man  purchases  in  the  name  of  a  stranger,  the  eti* 
deuce  to  rebut  th»  renUing,  trust  lies  oo  the.nomiMl  pur- 
chaser •  •  •  «  534 
€4knUra^  where  Ihe  purchase,  is  in*  the  name  of  a  child         537 
principal  is  a  good  witness  to  pro  re  the  peijory  of  hia  agcn^ 

where  «  •  .  «  .  534 

agent  not;  a  .^ood  witoessi  against  the  principal  •  656 

what  ia  sufficient  eridence  of  notice  in:eqmity  •  ib» 

See.WiTMBSf* 
EXECUTIONS    See  JcioQiCBiMM^ 
EXECUTOR, 

csmsot  mertfigB  tlie<«ss8ttifor<  Ids  iprkale  debt  456 

Ma  receipt  is  a  discharge  for  tlie  pnrchase-moMjr  of  icMrfiold 

estates  .  •  «  .  |45$' 

estates  bonght  by  an  ezecnto»  wiik'tbeeaaetef  cMSnut^beiM^ 
HrwedrinMi^^tiiiB  tivattappear  oa  tiiei  detdy.  oMke^^nMU 
cation  of  the  money  is  clearly  prored  •  ^^ 

S35<9oMnuftkMmrifn 

EX- 
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EXPENSES, 

of  inTesftgatiOg  a  title,  &c«  may  be  reentered  where  the 
render  cannot  make  a  title  ;  •  «         268 

FAf^E  DESCRIPTION.     See  Fh add.    Value. 
FATHER  AND  CHILD.    See  Adtancimeiit. 
FELONS, 

caQ  pvrchue,  but  not  bold  «  •  .501 

See  Tkriis  of  Ykars. 
FEME  COVERT, 

can  only  purchase  suh  modo  •  •  •  102 

Doleis  authoriied  by  her  hosbaod  ^  •  503 

is  answerable  iir  equity  for  a  fraud  w  #  624 

nNES, 

terms  of  years  barred  by,  where  •  •  355 

See  Copyholds.     Dowir*     Power.     Trrca* 
FIRE, 

loss  by,  after  the  contract,  oust  be  borne  by  the  purchaser    ^6 
amtra,  where  the  estate  is  sold  before  a  masteri  and 
the  report  is  not  absolutely  confirmed  ,  237 

FIXTURES, 

purchaser  whe^  entitled  to  ,  •30 

FRAUD, 

if  persons,  ha?ing  a  right  to  an  esUite,  enooarage  a  purchaser 

to  buy  if,  they  will  be  bound  by  the  sale  •  624 

if  e?en  a  stranger  make  a  false  representation  to  a  purchaser 

of  f  aloe,  dec,  an  action  will  lie  against  him  .  5 

mere  suspicion  of,  not  notice  to  a  purchaser  :  297 

In  a  written  agreement  relieved  against,  according  to  parol 
efidence  •  •  •  •  1^ 

See  Concealment.     Dower.      Etidence. 
Incumbrances.    Statute  of  Fsuuds* 
FRAUDULENT  CONVEYANCE, 

settlement,  with  general  power  of  refocatiott,  TOtd  against 
a  purchaser  .  •  •  573, 576 

See  Voluntary  Conybtamcs« 
GOODS.    See  LsksEMOLD  Estates. 

GRANDFATHER  AND  GRANDCHIUX  Sm  APTUienissvT. 
GUARDIAN, 

cannot  purchase  his  ward's  'estate  on  bia  coming  of  age, 
sembie  .  •  •  •  511 

HQRi 
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Page 
IIEIR, 

relieTjed  against  a  sale,  for  an  ipadeqnate  consideration  229 

HEIR  AT  LAW, 

boand  by  his  ancestor's  contract,  although  he  die  before  the 
time  limited  for  completing  it  •  •  155 

unless  the  devisee  permit  the  heir  to  take  the  estate  for 
a  long  time  .  .  «  160 

what  should  be  attended  to  in  purchasing  an  estate  of  an  heir 
at  \SLW,  conveyed  or  surrendered  to  his  ancestor  after  his 
will  •  .  .  •  •      164 

will  be  entitled  to  iands  contracted  for  by  his  ancestor, 

where  •  •  •  •  .  162,  170 

wrongfully  applying  the  personal  estate  in  paying  the  pur- 
chase-money, gives  the  persons  entitled  a  charge  on  the 
land  •••••.        163 

may  be  put  to  his  election,  although  the  testator  had  not  the 

estates  at  the  time  of  his  will  •  .  164 

whether  an  infant  heir  at  law  will  be  deemed  a  trustee  within 
the  7  Ann  for  a  purchaser,  under  a  contract  by  the  an- 
cestor .  .  ,  c  173 
purchaser  will  be  compelled  to  take  a  title^  although  a  will 
is  not  proved  against  the  heir  at  law             •             ,        308 

See  AoaKBMBHTS. 

HUSBAND  AND  WIFE.    See  Baron  an    Fkmk. 

IDIOTS, 

can  only  purchase  tub  modo  •  •  I        503 

IMPROVEMENTS, 

purchaser  will  be  relieved  in  respect  thereof,  in  what  cases    628 

INADEQUATE  CONSIDATION,        See  Consideration. 

INCLOSURE, 

title  under  an,  before  the  award  •  •  289 

commissioners  cannot  purchase  until  5  years  after  the  award  505 

INCUMBRANCES, 

should  be  disclosed  to  a  purchaser  •  •  6 

a  person  having  an  incumbrance,  and  denying  it  to  a  pnr^ 

chaser,  will  be  reliered  against  •        9,  625 

a  person  having  an  incumbrance  is  not  bound  to  giro  notice- 

of  it  to  a  purchaser  •  »  lb. 

purchaser  will  be  relieved  against  dormant  tncnmbrances        623 
judgments  should  be  searched  for  on  behalf  of  a  purchaser     399 

t  IN. 
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INXUMBRANCES— («m«fitt^A) 

althoo^  the  estaU  is  l^sehold  •  .  404 

purchaser  will  be  bound  by  judgments  of  which  he  kfts  notfrey 

aHhotgh  tkk  rendor  has  onljr  an  equity  of  redemption        400 

qu.  where  the  seller  has  only  a  trust  estate  •  401 

bat  whem  tho  estate  is  in  trustees  for  iiilei  whose  receipt 

is  a  discliarge,  he  may  pay  to  then  •  403 

purchaser  will  1m  relie?cd  agaiiisty  whero  •  409 

Beed  not  be  senrched  for,  in  what  casea  •  400 

where  the  estate  is  in  a  register  couoty^  the  register  should 

be  searched  »  •  •  .405 

register  need  not  be  searched,  in  what  cases  •  407 

a  the  estate  is  leasehold^  the  register^  aikd  idso  the  proper 

courts  should  be  «earched  for  judgments  •  ib. 

annuities  should  be  searcht^d  for  •  408 

solicitor  is  personally  responsiblf ,  if  he  neglect  to  search  for 

incumbrances  •  •  •  ib. 

oflicers  nrglecting  to  enter  up  jodgmentF,  kc«  art  liable  to  a 

purchaser  suifpring  by  the  neglect  •  •  ib. 

purcha^er  may   retain  or  recover  purchase-money  in  respect 

of  tDCunbrancea,  or  defects  in  the  title,  where,  and  where 

Jiot  «  .  •  .  409,418 

purchaser  buying  up  incumbr anoea,  can,  aa  against  therendor, 

only  charge  what  he  actually  paid  •  •  418 

where  two  persons  purchase  an  incumbered  estate,  and  an 

allowance  is  made  to  one,  it  enurts  tol>oth  •  525 

See  Attoumby.      Furchasbr.       Pubicuasb^ 

MONET.      VKNDOa. 

INDEMNITY, 

to  a  purchaser  will  not  weaken  his  title  in  equity  •        682 
▼endor  or  purchaser  will  be  compelled  to  giro  or  accept  an 

indemnity^  in  what  cases             .             •  244,258,290 
INFANTS, 

can  only  purchase  tub  nrnda               .                 «  «        502 

are  answerable  in  equity  for  a  fiiad                «  .624 

See  Hkir  at  Lav.    Doil^iu 

INJUNCTION, 

in  what  cases  granted  •  •  196 

will  not  bo  dissohwd  wkboal  tbo  MaiUr*a  iwpott  •n  tMe, 
wherotheactfonisfiwwnitortitki  •  205 

INSOL. 
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INSOLVENCY. 

loss  by  tbe  insolTeacy  of  the  aactkmeer  falls  oo  the  seller, 

semble  «  •  ^  38 

what  is  •  •  •  •  •        5M 

INTEREST, 

must  be  paid  by  a  porchaser  from  tbe  time  the  contract  ought 

to  be  completed  «  .  •  •     419 

unless  the  money  has  lain  dead,  and  the  porchaser  gare 
the  vetidor  notice  of  the  fact,  and  the  delay  beocoa. 
sioned  by  the  vendor  •  •  .  .  420 

where  a  purchaser  takes  possession  and  agrees  to  pay  infle* 

rest,  he  may  rescind  the  agreement,  if  it  appear  that  along 

time  must  elapse  before  a  title  catt  be  auule ;  aaless  l|t  ac* 

quiesce  in  the  delay  «  •  «        '      422 

fs  not  to  be  paid  by  a  purfbnser  after  Hio  conTeyaacO  is  deli. 

tered  to  the  Tendor^s  atroraey  for«sesailoa  •  424 

od  timber,  runs  only  from  the  Taluaiion      .      ^  •  ib. 

must  be  paid  by  a  purchaser  of  a  retersioUf  drool  wiit  tkao      419 

424 
must  be  paid  by  a  purchaser  of  a  leasehold  estate,  although 

be  has  not  reoelted  the  rents,  aod  the  ?eiidor  must  pay  a 

rent  for  the  estate  ••  •  •  425 

must  be  paid  in  respect  of  tt  suta  deposited  with  a  purchaser 

to'  pay  off'  incumbrances  •  •  •  426 

an  agreement  to  pay  interest,  alfboagh  signed  by  the  vendor 

only,  will  bind,  where  •  •  •        425 

can  be  recovered  by  a  purchaser  on  a  deposit  paid  cither  to 

a  principal,  or  to  an  aiictioneer  •  SOS,  426 

whether  it  can  be  recoirered  in  an  'action  for  money  bad  and 

received,  qu.  •  •  .  •       208 

must  be  paid  by  a  vendor  where  he  cannot  make  a  title,  if  the 

purchase-money  has  lain  dead  *  •  •  • .      420 

so  by  a  person  opening  biddings  •  ■  ^      "     428 

must  be  allowed  to  a  trustee  where  a  parchase  by  him  of  inst 

property  is  set  aside  •  •  ib* 

an  agreement  by  a  purchaser  to  pay  a  rent  tlceeding  leful 

Interest  is  not  usurious,  whera  •  «  •        ib. 

what  rate  of  interest  is  payable  •  #  429,  481 

See  LOSSES. 

g  2  JOINT 
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JOINT  PURCHASERS, 

their  rights  and  liabilitiet  .  ;  •  .522 

JOINT  TENANTCY.     See  Aoribmbhts. 
JOINTURE,     See  DowEE. 
JUDGMENl^, 

thou  Id  t>e  searched  for  «  •  <  •  399 

entered  up  after  the  pttrchase-monej  It  paid  will  not  bind  in 

eqaity  •  •  •  •  •  .      ib, 

•gainst  bankrupts  are  reduced  to  a  lerel  with  simple  contract 

debts,  in  what  rases  •  •  •  588 

bind  an  equity  of  redemption  in  the  haods  of  a  parchaser  with 
notice  .  .  400 

qn.  as  to  a  trust  estate  •  •         .    •        401 

biod  after  purchased  estates  •  •        404 

do  not  brnd  leasehold  eitUtes,  till  when  •  404,  590 

do  not  affect  an  equity  of  redemption  of  a  term  •         404 

do  not  bind  r^al  estates  until  entered  and  docketed         •        585 
cannot  be  docketed  aft<  r  the  time  appointed  bj  the  act  586 

in  what  cases  tbej  bind  purchasers  although  not  duly  docket- 
ed •  •  •  •  •      587 
may  be  defeated  by  a  parchaser  withoat  notice,  who  has  a 

prior  legal  estate  •  •  •  «  400 

where  a  purchaser  shall  have  contribution  in  respect  of  exe- 
cution        .        •     .  ^  •  «  405 

See  Incumbbancbs.     Noticb.     Rbosstu* 
LACHES.     See  Time.    Trustms. 
LAND  TAX, 

of  protection  from  defects  in  sales  for  redemption  of  land 
tax  •  .  .  <!  .         618 

LEASE, 

misrepresented,  pufchaser  will  be  entitled  to  compensation, 

in  what  cases  •  •  •  •      256 

what  is  notice  of,  to  a  purchaser  .  •  649 

should  be  si^n  by  a  parchaser  before  he  compleats  •        ih. 

underlease  wBI  not  be  decreed  under  an  agreement  to  assign   239 
agreement  to  grant  a>  where  binding  on  a  purchaser       630,  633. 

See  Assignees  op  Bamxrupts.  Ck>TXNANTt« 
PvRCHAgERa,^  Rboistxx«  Tbiucs  foe 
Yeaxs. 

LEAS& 
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LEASEHOLD  ESTATES, 

renewablf,  what  is  a  sufficient  tide  to  T  «  285 

where  nssi^^nmeots  of,  will  be  presumed  •  «  ib. 

may  pass  in  a  will  under  the  word  <^|;ood8*'  «  S93 

bat  cannot  pass  in  an  assignment  under  that  word         ib«ii« 
iSee  Incumbrancbs.    Interest,    Judombmtb, 
Purchaser*     Tjtlk«    Vcmdor. 
LEGATEE.    See  Marshalling. 
LESSEE, 

purchasing,  the  tenaotcj  is  determined  •  •  156 

with  an  option  to  purchase,  rent  ceases  upon  declaring  the 

option,  and  interest  runs  .  •  i  425 

his  possession  is  notice  of  his  title  •  649 

but  not  of  the  lessor's  title  •  .651 

LETTERS, 

are  agreements  withiR  the  statute  of  frauds,  where  •  73 

WEN, 

whether  any  exist  for  money  receired  by  Tender  who  is  en* 
titled  to  retain  the  estate  by  the  death  of  the  purchaser 
without  heirs  •  .  •  241 

purchaser  has  a  lien  on  the  estate  for  money  paid«  if  vendor 

eannot  make  a  title  •  •  •  459 

purchaser  has  not  a  lien  on  the  purchase-money,  in  respect 
of  a  concealed  incumbrance  after  the  money  is  appro* 
prlated  by  the  vendor  •  I  416 

vendor  has  a  lien  on  the  estate  for  purchase-money  unpaid    459 
unless  he  be  a  papist  incapable  of  purchasing  •         460 

or  take  a  distinct  securtly  for  the  money  •  ib« 

bot  taking  a  bond  er  note  will  not  discharge  the 
lien  •  •  •  •.     461 

the  lien  extends  to  whom  •  •  467 

prevails  against  whom  •  •  •  473 

semble  that  it  cannot  prevail  against  an  equitable 
mortgage  by  deposit  of  title-deeds  •  475 

LIMITATION  OF  TIME.    Sec  Statute  of  Limitatimr. 

LIS  PENDENS, 

the  effect  of  it  .  •        641,  642,  643 

See  Notice. 

LOTS, 

estate  sold  in,  a  distinct  contract  arises  opoa  each       •        248 

LOTS 
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LOTS — (cofitinued.) 

parohasor  of  8e?eraA  ioik  will  be  compelled  te  take  those  to 
which  a  title  cae  be  nad«»,  in  what  cases  •  246 

See  SxAiCPt. 
LUNATICS, 

Gill  ooljr  purchmse  aub  modo  •  .  603 

See  AcBEBMBHTfU 

MARRIAGE  CONSIDERATION, 

Taluable  •  •  •  •  556 

whether  it  i^xtends  to  collaterato  «  •  557 

MARSHALLING, 

the  vendor's  lien,  and  the  personal  estate  of  the  pdrchaser, 
wilUbe  marshalled  in  fa?oar  of  a  legatee,  where,  and  wbtre 
not  ..•«•••  467 

MASTER  IN  CHANCERY.     See  REFERaNCB.     Sales  mwobm 

•  A  Mastbiu 
MEMORIAL, 

•f  deeds  to  be  regbtered  ora&t  be  executed  in  tbe  preseace 

of  what  witnesses  •  «  .  598 

deeds  cannot  be  re-executed  for  the  purpose  of  registry, 

semble  •  •  •  «  599 

sealed  by  a  corporation  is.  equiralent  to  signing  and  sealing    600 
•bonld  contain  what  •  ,  ^  601 

of  grants  of  life  annuities  •  •  App.  14 

See  Register. 
MlRGEEL, 

of  terms  for  years  in  the  fee  ,  361 

MISTAKE, 

if  a  person  bay  his  own  estate  be  will  be  relived         •  222 

a  defence  against  a  specific  performance  .  .        121 

in  written  instruments  correolod  by  equity  according  to 
parol  e?idence,  where  and  where  not  «  ,        140 

not  to  the  prejudice  of  a  purchaser  ,  153 

of  parties  to  a  conf  eyance  of  their  rights  will  not  affect  a 

porcfaaser  •  •  .  .524 

condition  that  mistakes  shall  not  affect  the  sale^  will  Ooily 

cover  unintentional  errors  •  «  *         ,  33 

mutual^  equity  will  not  assist  either  p*rty  ;  185 

agreement  will  be  presumed  to  be  executed  under  a  mistake 
where  the  pvchasdr  kftow  tbe  settfr  oouki  not  si«1m  a 
tiUe  ,  .  t  .  .859 

MI8« 
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MISTAKE— fcon/twf^^rf;  *'* 

of  the  seller  as  to  tho  operatioo'  of  his  purchase  no  bar  to  a 

specific  performance  .  •  •  •  262 

of  a  party  of  the  lefi^al  constroction  of  words,  immaterial        269 

S(*e  Evidence.    Sales  bbforb  a  Mastbr. 
Title.     Will. 
MORTGAGE, 

purchaser  6f  an  estate  in  mortgage  makes  his  personal  estate 
the  primary  fund  for  payment  of  it,  where  •  169 

so  joint  purchasers,  whero  ,  •  ,  526 

must  indemnify  the  vendor  af:ainst  the  mort^jrage-money  219 
proceedings  in  ejectment  will  not  be  stopped,  where  mort- 

ga;;ee  has  agreed  to  purchase  the  estate  •  220 

equitable  mortj^age  will  prevail  over  a  Hen  for  purchase. 

noney,  semMe  •  •  •  «  475 

purchaser  of  an  equity  of  redemption  should  gi?c  notice  of 

the  sale  to  the  mortgagee  «  •  «        607 

purchaser  of  a  mortgage  riionld  not  buy  without  the  prifity 

of  the  mortgagor  .  J  •.  ,        ib. 

purchase  will  be  deemed  a  mortgagei  where  '      •  •        223 

power  of  sale  fin  a  mortgage  without  the  assent  of  the  mort. 

gagor,  b  ralid  •  •  •  •        300 

possession  without  title  wlH  not  gire  a  right  to  redeem  322 

mortgagee  may  purchase  from  the  mortgagor        •  •        506 

Fee  AUCTIOW-DITTY. 

NE  EXEAT  REGNO, 

lies  against  a  purchaser  for  purchase^money  unpaid,  where    218 

NOTICE, 

of  an  act  of  bankruptcy  deprives  a  purchaser  of  the  benefit 

of  the  statutes  of  James  •  .  579 

what  h  not  notice  of  an  «ct  of  bankruptcy  •  ib. 

of  a  judgment  not  doty  docketed  binds  a  purchaser        •        587 

so  of  deeds  IM  duly  registered  •  •  611 

purchaver  with  notice  b  bound  hi  tli^  tame  mmmer  as  the 

person  was  of  whom  he  purchased  •  629 

unless  hb  consent  was  necessary  fo  the  TidMity  of  the 

Incumbrance  •  •  •  630 

and 'a  fine  and  mAudalm  wHl  not  impfave  Ms  tMe  633 

unless  it  b  a  men  legal  title  •  ib. 

to  be  bindhig  must  be  had^  wh«n  '  k  ^'^ 

NOTICE 
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NOTICE— (con/int^d.) 

purehat<*r  wkhout  ootice  is  not  a£fected  by  notice  in  his 

▼endor  •  •  •  •  635 

piircha.ser  witb  notice   will   net  be  affected  if  hit  vendor 

bought  withoat  notice  •  •  •  ib. 

is  either  actual  or  constructite  m.  •  636 

actual  will  not  bind  unless  given  by  a  person  interested 
in  the  property  duriug^the  treaty  *  •        637 

what  is  constructive  notice : 

notice  to  the  counsel^  agent,  &c.  of  the  purchaser       638 
but  it  must  be  in  the  sane  transaction  •        639 

a  public  act  of  parliament  •  •  640 

lis  pendens  •  •  •  .         &4],etsfq. 

what  is  not  a  snfiicient  Us  pendens  •  ib. 

registration  of  deeds  where  the  purchaser  is  not  seised 

•f  the  legal  estate  before  the  purchase*  qu.  608 

whatever  is  sofficient  to  pnl  a  purchaser  vpon  inquiry, 
as  possession  by  a  tenant,  description  in  a  deed,  &c  649 
what  is  not  constructive  notice : 

a  private  act  of  parlhunenft  •  «  640 

a  public  act  of  a- private  nature,  semble  ^  ib, 

decrees  of  eqnity  •  «  •         643 

unless  they  are  decrees  to  acconnt  •  644 

an  act  of  bankruptcy  •  •  645 

unless  the  purchaser  claim  the  benefit  of  46 
Geo.  III.  .  .  .580 

a  commission  of  bankruptcy        .  .  645,  648 

unless  the  purchaser  claim  the  benefit  of  46 
Geo.  III.  •  .    «  .         580 

docketing  of  judgments  •  •  •  644 

registration  of  deeds,  where  the  purchaser  is  seised 

of  the  If  gal  estate  before  the  purchase  •  606 

the  vendor  being  out  of  possession  •  •  651 

mere  suspicion  of  fraud  •  .  653 

witnessing  of  deeds  "  •  •  654 

equitable  construction  of  werds  •  655 

what  is  sufficient  evidence  of  notice  •  •  656 

how  denial  of  notice  should  be  pleaded  •  664 

See  Judgments.    RaoisTia.    Voluiitakt 

COVVBTANCS, 

OnNION 
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gPINION, 

on  abstract^  to  whom  it  belongs  •  •  350 

of  counsel  approving  the  title,  no  wafer  of  reasonable  ob. 
jections  on  the  part  of  the  person  consolting  him  280 

OPTION, 

to  purchase,  its  effect  ,  •  «  168 

PAPISTS, 

who  hare  not  taken  the  proper  oaths  can  onlj  purchase 
sub  modo  •  •  •  «  503 

but  protestants  may  safely  purchase  of  such  papists,  in 
what  cases  «  •  •  613, 616 

See  Adtancbment.    Lien. 
PARISHIONERS, 

cannot  purchase  •  •  •  .  500 

PARLIAMENT,  ACT  OP.    See  Notice. 
PAROL  AGREEMENT, 

for  a  lease  will  bind  a  purchaser,  where  .  630 

See  £viDENC£«    Statute  of  Fuauos. 
PART  PERFORMANCE.     See  Statute  of  Fkaud^. 
PARTIAL  EXECUTION  OF  A  CONTRACT, 

where  it  will  be  enforced  •  ...  243 

PARTICULARS  OF  SALE.     See  AvcTiovixa.     Coiioitions 

OF  Sale*    Statute  of  Feauds. 
PENALTY.    See  Action.    Agreements. 
PERFORMANCE, 

'       of  an  agreement  to  purchase  aq^  settle  an  es^te  •         545 

PERJURY, 

if  a  defendant  deny  a  parol  agreement,  ^e  may  be  tried  for 
pc'jory  ....  $7 

and  the  plaintiff  is  a  competent  Yfitoess  to  prove  the 
perjury  .  .  .  .  ib. 

PLEADING.    See  Purchase. 
POSSESSION, 

delivery  of,  in  general  a  part  performance  of  a  parol  agrees 

ment  •  .  •  .  «  99,  100 

delivered  to  a  purchaser,  the  effect  of  it  •  ,  217 

may  be  determined  .  •  ,  218 

See  Purchaser. 

POWER, 

reserved  by  purchaser,  to  appoint  purchasif.mpney^  it  is  still 
assets  •  •  •  4  f       '      155 

h  FOWBa 
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POWER~(con«fit/fA) 

general  power  of  revocatioo  in  a  settlement  makes  it  Totd 
against  a  purchaser  •  •  •  573 

althoogh  the  power  is  only  conditional  •  57 1 

unless  the  condition  be  bona  Jidf  •  ib. 

or  although  the  time  of  reTocation  has  not  arrtTed  575 

the  power  has  been  released  ^  I  ib. 

See  Mortgage. 
purchaser  will  be  relieved  against  a  defective  execution  of  a 
power  •  •  •  •  •  623 

unless  the  sale  was  not  within  the  compass  of  the  power    ib. 
PRE-EMPTION, 

right  of  .  •  •  •  168,  D. 

PRETENDKD  TITLE, 

a  sale  bj  a  person  entitled  under  an  agreement  ^efore  an 
actual  conveyance  to  hlm^  is  not  within  the  statute  32  II. 
VIII.  c.  9  •  .  .  .  412,413 

PREMUNIRE, 

persons  guilty  of  this  oflence>  can  purchase,  but  not  hold        $01 
PRESUMPTION, 

legal  estate  will  be  presumed  to  hare  been  conveyed, 
where  •  .  .  .  285,295 

PRINTED  NAME, 

a  sufficient  signature  within  the  statute  of  frauds  «  81 

PROFITS,     S<;e  Rents. 
PUFFEl?.     See  Bidding. 
PyRCHASE, 

how  it  hhould  be  pleaded  •  .  «  661 

for  a  Taluable  consideration,  is  a  protection,  in  equity,  against 
legal  as  well  as  equitable  estates,  semble  .  666 

PURCHASER, 

who  cannot  be  •  •  •  500, 507 

cannot  be  reliefed  in  respect  of  patent  defects  lo  an  estate  261 

but  otherwise  of  latent  defects  of  which  the  Tendor  was 

aware  .  .  •  ,  2,  266 

should  not  trust  to  any  statements  of  the  vendor  respecting 

Talue  .  ...  *  7  3 

but  may  rely  on  a  statement  as  to  rent  .  4 

should  not  employ  the  Tendor's  attorney  .  i 

PUR- 
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VVRClIASER—(conHnuecL) 

should  aot  take  possessiou  of  an  estate  where  the  title  ii  doubt- 
ful .  .  .  .  .9 
but  may  take  possession  when  contract  is  entered  into       ib, 
where  a  ptirchaser  in  possession  of  the  estate  will  be  or« 

dered  to  paj  his  purchase.money  into  coort,  and  whero 

not  ...  iOO,  rtreg 

does  not  become  tenant  to  the  seller  upon  being  let  iato  poi. 

session  .  .  .  •    ^  ,         217 

such  possession  maj  be  determined  •  •         218 

is  not  bound  to  acquaint  a  vendor  with  any  latent  id? antage 

in  the  estate  •  ,  ,  .  $ 

may  misrepresent  the  seller's  chance  of  sale  •  ib. 

haFing  notice  of  a  lease  shooli  see  the  covenants  8,  650 

what  enquiry  should  be  made,  where  an  equitable  right,  not 

in  possession,  is  purchased  •  •  10 

of  a  leasehold  estate,  must  indemnify  tho  ? eodor  against  tho 

rent,  Ic.  .  .  ,  80, 219 

Dot  where  the  assignees  of  a  bankrupt  are  vendors  3l 

entering  into  possession  even  with  consent  of  the  parties  in 

a  canse,  will  be  compelled  to  pay  the  mOney  into  conrt         50 
of  an  equity  of  redemption  mast  indemnify  the  vendor  against 

the  mortgage-money  •         -   •  •  219 

seHing  before  actual  conveyance  entitled  to  indemnify  from 

sfib.purchaser  against  costs  of  proceedings  for  his  benefit    220 
may  sell  or  defisa  an  estate  contracted  for  before  the  eon* 

veyaoce  •  •  '      *  •  156 

'    mustbear  any  loss  happening  to.the  estate  by  fire  or  otherwise, 

before  thtf  conveyance,  and  is.  entitled  to  any  benefit  ac« 

crning  to  it  in  the  interim       .       .    •  •  155 

will  be  compelled  to  takf  a  part  of  the-estate,  where  243 

nay  ipsist  upon  a  part  performanoe,  where  •  255 

will  be  relieved  in  respeet  of  a  defect  in  the  quality  or  qnao* 

•  •  • 

tity  of  the  estate,  where  and  where  not  .  •  861,  278 

H  entitled  to  what  relief  under  covenants  for  tltfo         •  497 

of  an  heir  at  law  or  devisee  not  bound  by  specialty  debts  of 

the  ancestor  or  testator  •  •  484 

joint  purchasers  will  in  eqnity  take  as  tenants  in  common, 

where  .'  •  •  522,  515 

where  two  persons  purchase  an  estate,  and  one  pays  the 

h2  Pinu 
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FURCHASEH— (ctm^'nti^.) 

mooqr,  1m  ctD  only  file  8  bill  against  llie  other  for  a  con* 
tribotioQ  •  •  •  •  •  526 

a  purchase  bj  two  in  the  name  of  one,  the  trnat  may  be 

prored,  how  •  •  •  •  527 

parol  agreement  by  two,  and  the  conveyance  talLen  in  the 

name  of  one.  b  taken  oot  of  the  statute  of  frauds,  where        ib. 
taking  a  conTeyance  in  the  name  of  a  stranger,  the  trust  re. 

suits  to  him  •  •  •  •  539 

taking  a  conreyance  in  the  name  of  his  child  is  an  advance* 

ment  •  •  •  •  •  535 

without  notice  of  an  actof  bankruptcy  will  not  be  affected  by 

any  commission  of  bankruptcy  unless  issued,  when      580,  581 
buying  an  equity  of  redemptbn  should  immediately  give  no- 
tfca  to  the  mortgagee     *       •  •  •  .607 

and  should'  declare  whether  his  personal  estate  shall  or 
shall  not  u  between  his  representatives  be  the  primary 
fund  for  payment  of  the  mortgage        •  170 

will  b^  reUered  and  protected  in  equity,  in  what  cases  620 

SeeAcTxoK.  Aoekt.  Advancement.  Agsee- 

^     KENT.      Al  TESTE])    CoflSS.       AUCTIONEER. 

Bidding.  Chabitake  Uses.  Chose  in 
Action.  Conveyance.  Consideratiox. 
Covenants.  Deposit.  Dsvibe.  FaArD. 
Imfeoveuents.  Incumb&ances.  JlD<»- 
MENT8.  Lessee.  Mistasx.  Moetgage. 
Ne  Exeat  REONa      Notice.      Papists. 

POWEB.        PUBCHASEJVIoVEr.         REGISTER. 

Recovebies.  RssvLTiNG  Tbvst.  Be- 
vEBsioN.  Sales  b)cfobs  a  Masteb.  T^rms 
ofYbaIm.     TmE.     Title.      Trustees. 

VOLUNTABT  CoNTETANCE. 

PDRCHASE.>IONEr, 

a  deposit  is  part  payment  of  «  ,  39 

payment  of,  is  not  a  part  performance  of  a  pahd  agroement, 

wmble  .  .  .  .  101,109 

secured  by  a  purchaser  at  a  day  certain,  must  be  pald»  al- 
though the  seller  break  his  agreement  .  214 

PUR- 
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rURCHASE.MONEY-^a>n«mi«l.)  \  "^ 

purchaser  Is  a  tmitee  of,  for  the  vendor  from  the  time  of  the 

contract  .  ,  .  .154 

is  always  aisets  of  the  yendor  155 

maj  be  required  to  be  paid  into  coort,  if  the  purchaser  is  in 

possession  ...  50, 200 

where  a  purchaser  in  possession  of  the  estate  will,  upon 
motion,  be  ordered  to  pay  his  purchase. money  into  court, 
and  where  not  ;  .  200,  et  seq. 

where  purchase- money  is  large,   a  long  day  will  be  al. 

lowed  .  •  .  .  ,  202 

under  proper  circumstances  will  be  enlarged  •  lb, 

may  be  retained  or  recovered  by  a  purchaser  in  respect  of 
incumbrances  or  defects  in  the  title,  where  and  where 
not  .  •  .  .  .  409,418 

purchaser  has  no  lien  on  It,  after  it  Is  appropriated,  even  in 

sase  of  fraud  •  •  •  .  416 

paid  to  a  creditor  haring  two  securities^  shall  be  taken  in  sa- 

tisfaction  of  the  security  aflfecting  the  estate  «  417 

equity  in  ftiTOur  of  creditors  will  prevent  payment  of  pur« 

chase*money  to  an  heir  or  devisee  •  435,  n. 

purchaser  must  see  to  the  application  of  purchase-money  of 
real  estates, 

where  the  trust  is  for  payment  of  specified  debts  or  lega- 
cies •  .  •  .  436 
the  debts  are  ascertained  by  a  decree               »  438 
is  not  bound  to  do  so, 

where  the  first  or  only  trust  is  for  payment  of  debts  ge- 
nerally •  •  •  437 
the  eeHuii  que  truti  are  Infants  or  anbom            •           438 
the  cesiuis  que  trust  are  abroad,  semble             •  447 
the  trusts  require  tine  and  discretion            '  •               440 
is  not  bound  to  ascertain  the  deficienqr,  althoagh  the  trust 
be  for  {Payment  of  such  debts  ts  the  personal  estate  shall 
be  losnfficient  to  pay              .              .                .  449 
but  he  h  bound  to  if^  so  where  only  a  power  is  glrea  lb. 
is  equally  bound,  although  there  b  only  a.  charge  of  debts, 

«cc.  .  ...  441 

may  be  discharged  fro  seeing  to  the  a  pplicatlon^  how  451 

the  receipts  of  what  trustees  wilt  be  discharges  •         452 

PUH- 
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PUaCHASE-MONEY— (con^inu^) 

'pnrcbater  of  ItamMd  estates  not  boand  to  see  to  tbc  appli- 
catioii  of  the  money  •  •  •  453 

unless  there  be  fraud,  &c«  .  •  456 

how  payment  of  should  be  pleaded  «  •         663 

See  AaiMT.    Likn. 

qualut  of  an  estate, 

false  description  of  •  •  261 

QUANTITY  OF  AN  ESTATE, 

false  description  of  •  •  27 1 

RECEIFrS  FOR  PURCHASE-MONEY, 

are  agreements  within  the  statute  of  frauds,  where         •  73 

by  trustees  are  discharges,  where  «  434 

are  conclusife,  where  •  •  .       462,  d. 

RECOVERIES^ 

equitable  good,  although  the  equitable  tenant  to  the  pncipe 

has  the  legal  estate  for  life  •  •  309 

purchaser  may  after  20  years  produce  the  deed,  making  a 
tenant  to  the  precipe,  as  efidence  that  a  recorerj  was  duly 
suffered,  although  no  record  can  be  found  thereof  600 

where  a  purchaser  is  entitled  to  a  recorerj  «  299 

See  FiNSs^ 
REFERENCE  TO  A  MASTER, 

as  to  the  title  •  «  •  •  196 

general  practice  in  making  enquiries  under  «  199 

REGISTER, 

title  deeds  should  be  registered  before  a  purchaser  completes  405 
what  need  not  be  regbtered  •  •  •       407 

what  cannot  be  registered  •  •  •  617 

semble  that  writs  of  execution  on  judgments  intended  to  affect 

leasehold  esUtes  need  not  be  registered  .  407 

effect  of  registry  and  non-registry  of  wills  within  the  period 

prescribed  by  the  acts  •  •  .         596 

of  the  eaecutten,  contents,  &c.  of  tho  memorial  «         698 

deeds  should  be  registered  immediately  after  their  execution  353 
deeds,  &c.  are  void  against  a  purdiaser  unless  registered  595 
deed  of  appointment  under  a  power  must  be  registered  603 

registry  of  an  assignment  which  recites  a  leaae  is  not  a  aafl&- 

ctent  registry  of  the  acts  •  •  •       ib« 

of  the  exceptions  in.  the  lease  •  *•  604 
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UEGISTER^iconiinwd.) 

registrj  of  deedi  is  Dot  notice  to  a  penoo  seised  of  the  legs! 
estate  .  •  •  .  606 

but  it  Is  notice  to  a  person  not  seised  of  the  legal  estate, 
semble  .  .  .  608 

purchaser  baying  with  notice  of  a  prior  incumbrance  not  re- 
gistered will  be  bound  bj  it  •  .  611 
See  Incumbrances.    Memorial.    Notice. 
RELEASE, 

acceptance  of,  no  admission  of  right  .  .      6S4 

RENTS, 

purchaser  entitled  tOy  from  what  time  50,  419 

iiiH)  be  recovt»red  by  a  purchaser,  where  ,  ,        220 

REPA  <  K  >,      S*'*'  AOTANCEMENT.      IMPROVEMENT* 

REPCJbLI  CATION, 

or  a  will,  w  hat  amounts  to  «  «  :^      163 

RESULTING  TRUST, 

purcha^4^r  taking  a  cooTeyance  in  the  name  of  a  stranger,  a 

trust  results  •  .  .  .  530 

but  even  a  parol  declaration  will  prevent  a  resulting  trust      533 

Sfe  AOTAKCBMEIfT.      EVIDENCE. 

REVERSION. 

qu.  if  a  bill  will  lie  against  a  purchaser  of  a  reversion  io  per- 
petuate tfstimony      *         '  •  •  •  629 
<ec   Time.   Title. 
REVOC^  '  tM>j,  POWER  OF.     See  Powbh. 
ROMAN  CATHOLICS.    See  Papists. 
SALES  BEFORE  A  MASTER, 

the  MV»'rtiseihents  are  prepared,  by  i^hom  •  44 

conducted,  how  •         '       •  •  •  45 

the  purchaser  must  procure  a  report  of  his  being  the  best 

biddfr  •  •  •  •  47 

It  <'ri titled  to  a  conveyance,  when  •  •  49 

the  conveyance  to  be  drawn,  bj  whom  •  50 

biddings  will  be  opened,  where  •  •        53,  54«  59 

practice  with  r«'Spect  to  opening;  biddings  •  56 

'   purchaser  will  be  compelled  to  complete,  when  •  48 

will  b«*  discharged,  upon  whtt  terms  •  45 

H ill  not    e  hurt  by  ainj  irregularity  In  a  decree         •        4S 

may  abandon  the  ooMtnat,  and  forfeit  bis  deposit, 

viMr*  .  .  £8 

SALES 
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SALES  BEFORE  A  MASTER— OoirfiiMi«L) 

may  be  discharged  fr«iD  his  contract,  where  he  haSf 
by  mistake,  giren  an  onreasooable  price  for  the 
estate  •  •  ^  •  59 

purchaser  is  entitled  topossessioo,  from  what  time  50 

joint  purchasers  must  paj  their  money  together  »  49 

incumbrance  not  appearing  upon  the  report  may  be  paid  off, 

when .  •  •  •  •  .  ilu 

estate  directed  to  be  sold  before  a  master  cannot  be  sold 

otherwise  •  •  •  •  51 

are  not  within  the  statute  of  frauds  •  .52 

although  an  agent's  anthority  could  not  be  prOTed,  un- 
ess  there  be  fraud  •  •  •  ib. 

See  Auction*    Fire.    iNXfiRBtT.    Title. 
SELLER.    See  Vendor. 

SIGNATURE.    See  Corporation,    Statute  or  Frauds. 
SLANDER  OF  TITLE  .  .  .  638 

SOLICITOR.    See  Attorney. 
SPECIFIC  PERFORMANCE.    See  Aorbbxents. 
STAMPS, 

either  party  may  obtain  the  agreement  from  the  other  to 
stamp  it  .  .  ,  •  .  .211 

STATUTB  OF  FRAUDS, 

DO  action  can  be  brought  upon  any  contract  for  sale  of  lands 

unless  in  writing,  and  signed  by  the  person  to  be  charged     61 
whether  a  licence  is  within  the  act  •  .66 

agreement  by  tenant,  in  consideration  of  improrementi  by 
landlord,  to  pay  an  additional  sum  per  annum,  ^is  not 
within  the  statute  .  *  •  68 

an  agre/ement  for  an  assignment  is  within  the  act  .  ib. 

so  is  a  sale  of  a  standing  crop  of  gprass  •  69 

but  timber  gcowing  upon  the  If  nd  is  not  «  ib" 

nor  potatoes  in  the  ground  to  bo  talcen  immediately     ib»  70 
want  of  the  signature  to  the  agreement  of  the  party  seeking  to 

enforce  it,  fraud,  where  «  «  .72 

agreement  ?oid  as  to  part  is  Toid  m  Mo  .  ib. 

the  signature  of  the  party-  to  be  charged  is  suficient        •        71 

a  letter  or  a  receipt  is  a  fiificient  writing  .    .  73 

but  it  must  be  stamped  .  •  ik 

and  prore  the  Bgreoment  set  up      .       «  79 

STATUTE 
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STATUTE  OF  TUAUDS^icofUinued.) 

aod  it  roust  specifv  all  the  terms  •  •  74 

for  the  most  trifling  omission  will  be  fatal  .  76 

but  if  it  refers  to  a  writing  which  contains  the  whole 

agreement^  fllthongh  not  signed,  that  is  saflicient        77 

whether  an  entry  by  an  auctioneer  in  his  books  will  do  79 

A  letter  written  to  a  third  person,  containing  directions  to 

execute  the  agreement,  will  do  •  •  ib« 

rent  rolls,  &c.  will  not  be  deemed  an  agreement  although 

signed  •  .  .  .  90 

the  sending  tk  sufficient  agreement  as  instructloa  to  prepare 

a  technical  agreement  is  immaterial  i  •  82 

trhat  is  a  sufficient  signature  «  •  83,  87 

ageut  may  be  authoiised  to  contract  by  parol  •  87 

but  his  clerk  cannot  act  without  a  special  authotity  88 

an  auctioneer  is  an  agent  for  both  parties  within  the 
statute  .  •  •  ,89 

sales  by  auction  of  estates  are  within  the  statute  •  91 

contra  of  goods,  semble  •  •  92 

sales  before  a  master  not  within  the  statute  •  •        ib. 

or  under  the  authority  of  the  court  •  •     ib* 

or  where  the  agreement  is  confessed  by  the  answer  93 

unless  the  defendant  plead  the  statute  •  95 

which  he  cannot  do  by  an  answer  to  an  amended 
biil^  where  he  has  admitted  the  agreement  by  hb 
original  answer  •  «  •      97 

sales  not  within  the  statute  where  it  would  protect  fraud 

as  where  the  agreement  is  express  to  reduce  thecon* 

tract  into  writings  and  it  is  prefented  by  fraud  98 

or  an  agreement  partly  performed  •  •        ib; 

deliTery  of  possession  is  in  general  a  part  per. 
formance  ,  .  «  •  99 

whether  where  two  are  in  treaty  for  an  estate,  and 

one  desists,  qu«       .         •  •  •  527 

but  ancillary  acts  are  not  •  99 

whei:e  the  payment  of  additional  rent  by  tenant  in 
possession,  or  expending  money  by  him  on  the 
estate,  will  take  an  agreement  for  renewal  out  of 
the  statute  •,-^00 

i  STATUTE 
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STATUTE  OF  FRAUDS— (con^nu^i) 

acts  done  to  the  defendant's  own  prejodice  not  part 

performance  .  •  •  •  108 

nor  payment  of  purchase-money^  semble  •        101 

auction  doty  •  •       10? 

part  porformance  as  to  one  lot  does  not  extend  to 

other  lots  sold  under  distinct  particulars  •        109 

where  the  agreement  is  in  part  performed^  the  court 
wil)  endeavour  to  ascertain  the  terms  ib«  114 

resulting  trusts  are  exempted  out  of  the  statute  •  530 

See  Adtancbment.    Aobnt.    Auction.    Evi- 

PENCE.      FlNBS^      PSRJUXT.      PRINTED    NaME. 

Purchaser.      Resultino      Taust*      Sales 
before  a  Master* 
STATUTES  OF  UMITATIONS^ 

their  operation  and  effect  •  •  314,  3^ 

STEWARD.     See  Agent. 
STEWARD  OF  A  MANOR. 

appointed  for  life,  is  not  affected  by  a  sale  of  tho  manor         223 
STILE  NEW.    See  Time. 
SURPRISE.     See  Aoreembnts*    Evidence. 
SURRENDER, 

purchaser  not  eonpellable  to  take  a  surrender  of  copyholds 
by  attorney  •  •  .r  •         3S2 

TENANT  FOR  LIFE, 

may  purchase  the  settled  estates,  although  his  consent  is  re* 
quired  to  the  sale,  semble  •  •  ^^^ 

See  PowBB. 
TENANT  IN  TAIL.    See  Aqrebments.    Assignees  of  Bank-] 

RUPTSb 

TENDER, 

conveyance  must  be  tendered  by  the  purchaser,  vhere  2Us 

TERMSOF  YEARS, 

purchaser  bvying  a  term  of  years  may  acquire  the  fee,  how 

252,  n. 

bequest  of,  revoked  i|y  the.  purpbase  pf  the  fee  .  158 

pnrchaser  may  fe%uii«  an  Msignment  of  what  ^  •  355 

eease  by  force  of  %  proviso  in  the  deed  creating  them,  where  356 
merge  by  an  union  with  the  fee,  wher^  .  .  •  361 

title  to  must  be  deduced  at  the  ezpeoce  of  the  Tendor  366 

TERMS 
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TERMS  OF  YZa^%— {continued,) 

the  expense  of  the  assigument  to  attend  must  be  borne  by  the 

Yendor  or  purchaser,  where  •  •  366 

an  assignment  of  may  be  dispensed  viitb^  where,  and  where 

not  ....  367,369 

a  man  having  an  actual  assignment  may  prefail  over  one    * 

having  all  the  deeds  and  a  declaration  of  trust  of  the 

term  •  .  •  «  •        369 

a  person  having  the  deeds  and  a  declaration  of  trast  will  pre* 

vail  over  one  having  only  a  declaration  of  trust  .     368 

purchaser  may  protect  himself  by  a  term  assigned  in  trust 

for  him,  against  what  .  *  371, 379 

should  be  assigned  by  a  separate  deed  where  they  do  not  ap« 

pear  on  the  conreyance  .  •  .        370 

what  recitals  are  necessary  in  an  assignment  of  •       380 

shall  attend  the  inheritance  without  an  express  declaration^ 

where  •  •  •  .  .331 

attendant,  are  not  forfeited  by  felony,  but  follow  an  escheat   385 
are  personal  assets,  where  •  •  •       387 

trustees  should  be  satisfied  of  what,  before  they  sever  the 

term  from  the  inheritance  •  ;  •     380, 381 

aa  assignment  of,  carries  notice  of  incuml>rances  on  the  in. 

heritance,  where  .  «  •    654 

See  Will 
TESTIMONY, 

whether  a  bill  lies  to  perpetvate  it  against  a  purchaser,  qu.     629 

TIMBER, 

what  is  considered  so  •  •  •  •        30 

purchaser  will  be  restrained  from  cutting,  before  he  has  paid 

for  the  estate  *  •  •  •  •156 

sold  with  an  option,  personal  estate  after  the  seller's  death      169 

See  Intehbit. 
TIME, 

fixed  for  completing  the  contract  is  at  law  of  the  essence  of 

the  contract        •  •  •  •  •    324 

so  in  equity  where  either  party  has  not  shewn  hinself 

ready  to  perform  the  agreement  •  •     329 

and  if  the  vendor  take  no  steps  although  in  tine  urged 

to  do  so,  equity  will  not  relieve  him  •  •331 

but  a  Tender  will  be  relieved  after  the  day  appointed, 

if  he  has  not  been  guilty  of  gross  negligence  •    332 

TIMS 
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TIME— (continued.) 

or  the  purchaser  has  waTed  the  tiire         •  »    331 

is  more  particularly  attended  to  in  sales  of  rcYcrsions         •     333 
delays  occasioned  bj  defects  in  the  iiile  will  not  be  a  bar 
to  the  aid  of  equity  where  the  time  U  not  material         •     33-i 
go  where  no  time  is  fixed*  if  t\o   application  has  been 
made  for  the  tit|e^  a  vendor  may  recover  at  law  al- 
though he  did  not  obtain  a  title  till  after  an  aclion 
brought  •  •  ,  .335 

bu^  if  a  defective  title  be  produced,  a  porcha»er  will 
recover  at  law»  although  the  vendor  has  a  title  at  the 
time  of  the  trial  •  .  •  ib. 

equity  will  allow  a  vendor  tiaie  to  procure  a  title  where  the 
purchaser  at  the  time  of  the  contract  was  aware  of  the 
objections  •  ,  •  «      338 

a  dormant  treaty  will  be  enforced  if  the  contract  it  not 

abandoned  ,  •  .  •  340 

where  by  the  death  or  baokroptcj  of  the  purchacer  the  pur- 
chase, money  cannot  be  paid»  the  vendor  may  rescind  the 
contract  .  ,  .  .  .341 

may  be  made  of  the  essence  of  a  contractt  semble  .         343 

the  eflect  of  deley  wbere  no  time  is  appointed  ^    .        347 

must  be  reckoned  according  to  the  neif'rstila  .      •        118 

TITLE, 

where  it  should  be  inspected  before  sale  .  ...        ]0 

where  it  is  doubtful^  a  purchaser  should  not  take  poisession      g 
purchaser  may  take  the  title  such  as  it  is  »  .  ,    189 

will  be  referred  back  to  the  master  after  a  confirmatieikef 
his  report  in  favor  of  a  title,  if  a  new  fact  aSecting  the  title 
appear  .  .  .    *  ...      197 

will  be  referred  to  the  master  before  the  answer^  Bcc.  where   198 
purchaser  objecting  to  a  title  must  prove  It  bad  «    207 

a  vendor  bringing  an  action,  must  shew  his  title  to  the  estate  210 
court  of  law  can  enter  into  equitable  objections,  where^  and 

where  not    ^ •  •  .   -        .         212,213 

a  purchaser  of  an  existing  leas?  is  not  bonnd  to  take  a  new 

lease  instead  of  the  old  one   .  •  «  254 

a  purchaser  can  require  a  title  for  60  years  ,  '  279 

semble,  that  a  purchaser  of  a  lessee  can  r^nire  thr  prodnc- 
tion  of  the  lessor's  title  »  •  •  .        280 

TITLE 
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TJTLE— (con^iww^d.) 

a  lessee  cannot  as  plaintiff  require  a  specific  performance, 

without  shewing  a  good  title  to  the  freehold  2M: 

a  purchaser  of  a  bishop's  lease  cannot  call  for  the  lessor's 

Utle  •  ,  .  .  .  285 

a  purchaser  cannot  be  compelled  to  take  a  doubtful  or  an 
equitable  title  •  •  •  •  •        286 

but  he  will  be  compelled  to  take  an  equitable  title 
where  the  sale  was  under  a  decree  of  a  court  of 
equity  .  ,  •  •  293 

and  cannot  object  to  a  title  on  account  of  a  mere  pro- 
bability ...  296 
a  purchaser  is  entitled  to  a  fine  from  a  Yendor's  wife  in  order 

to  bar  her  dower^  where,  and  where  not  •  301,  307 

a  purchaser  is  entitled  to  the  same  title  from  assignees  of 

baokropts  as  from  vendors  sui  juris  •  •  308 

a  purchaser  will  be  compelled  to  take  a  title,  although  a  will 

is  not  profed  against  the  heir  at  law  •  ib. 

purchaser  being  defendant  may  hare  the  title  referred  to 

the  master  •  •*  •  •  196 

where  a  purchaser  takes  a  defectire  title  relying  on   the 

vendor's  coTenants,  the  agreement  should  be  recited  393 

will  be  held  to  have  accepted  the  title,  where  •  200 

purchaser  is  entitled  to  what  relief  io  case  the  Tendor  cannot 
make  a  title  »  .  •  203 

where  he  has  purchased  a  defectiie  title  409,  417 

where  he  has  taken  a  defective  conteyance  625 

peraoo  joining  upon  a  purchase  to  obviate  an  objection  to 
the  title,  will  not  be  bound  unless  the  objection  is  fully 
stated  •  •  .  •  .624 

but  if  a  person  join  upon  a  general  statement,  he  will 
be  bound  .  .  •  ib« 

slander  of  .  .  .  .  .638 

•ale  of  pretended  title  •  .  .-       •       412 

See  Action*     Auction«Dutt«     Contract. 
DivisEE.  Jncloiprk.   Mortgage.  Power. 

Statutes  of  Limitation.    Time. 
TITLE  DEEDS, 

execution  of,  need  not  be  proved  in  ao  actioa  for  breach  of 
contract  .  .  .  ,  210 

TITLE 


102  INDEX. 

TITLE  DEEDS— (continued,) 

must  be  produced  ia  order  that  the  abstract  may  be  compared 

with  them  •  ;  •  .  351 

See  Attested  Copies. 
TREASON, 

persons  who  have  committed,  cao  purchase,  but  not  hold        501 
TROVER.    See  Amtilvct, 

TRUST.     See  Resulting  Tbust.    Statute  of  Frauds* 
TRUSTEES, 

for  payment  of  debts  will  not  be  restrained  from  selling         219 
their  receipts  are  discharges  for  purchase-money,  where,  and 
where  not  •  •  «  •  434 

erery  trustee  who  has  accepted  the  trust,  must  join  in 

the  receipt  althoogh  he  has  released  •  452 

but  not  if  he  renounced  .  •  ib. 

cannot  buy  the  trnst  estate  .  •  504 

unless  they  be  clearly  discharged  from  the  trtiit  515 

semble,  that  trnstees  for  creditors  cannot  b«7  wltkout 
the  consent  of  all  the  creditors  «  514 

tqptees  for  persons  not  sui  jurft  cannot  buy  without 
the  sanction  of  a  court  of  equity  .  516 

purchase  by  a  trustee,  without  the  knowledge  of  his 
cestui  fu€  trugif  may  be  confirmed  nnder  particular 
circumstances  •  •  f*  510 

a  purchaser  being  a  relation  of  the  trustee  It  immate- 
rial, unless  fraud  be  proved  •  •  511 
cestui  que  trust  has  what  remedy  against  a  trustee  who 

has  sold  to  himself,  and  who  may  pwrsoe  th«  remedy  51 6 
cestui  que  trust  may  bar  his  equity  to  set  aside  the 
purchase  by  laches  •  •  •  520 

or  by  confirmation  •  •  521 

•states  bouglit  by  a  trustee  with  trast«mon€y  cannot  be  fol- 
lowed, unless  the  trust  appear  on  the  deed,  or  the  applica- 
tion of  the  purchase-money  is  clearly  proved  •  543 
but  where  a  trustee  is  bound  to  boy  estates,  it  wiH  be 
presumed  he  acted  In  execntloti  of  the  trust             »        544 
nnless  he  considered  himself  entitled  to  the  purchase, 
money              •           -  •             «                 •  ih. 
may  join  with  tenant  ip  tail  if  of  age  in  a  recovery            •        680 
are  answerable  to  a  purchaser  for  a  fabe  representation  as 

to  incumbrances  :  •  •  •  9 

THUS- 
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TRVSTEES— (continued.) 

See  Heir  at  Law.     iNcuMsnANCES.     Inter- 
est.    Purchase-Money.    Terms  of  Years* 
UNREASONABLE  CONSIDERATION.    See  Consideration. 
USES,  DECLARATION  OF.    See  Fines. 
USES.    Spe  Charitable  Uses. 

VALUATIONS.    See  Appraisements.    Consideration* 
VALUE, 

false  affirmation  of  •  •  •  •  3 

covcoants  as  to  •  «  •  «  •  497 

VENDOR, 

not  answerable  for  defects  in  the  estate  of  which  he  was 

ignorant  •  •  •  •  •  1 

not  bound  to  disclose  patent  defects  •  .  2 

but  must  not  industriously  conceal  eyen  a  patent  de- 
fect •  •  •  •  ib. 
and  is  bound  to  disclose  latent  defects             •            2^  415 
cannot  be  relieved  against  for  false  aflirmation  of  value  8 
but  otherwise  for  false  affirmation  of  rent                •            4 
or  of  a  Tal  nation            •            .             •            •  d 
niist  not  conceal  incnmbrances                •                                  6 
of  leasehold  estates  can  require  coTenants  of  Indemnity  against 
the  rent  and  covenants  in  the  lease  from  the  purchaser| 
where               •                              .                •                39,81 
IS  a  trustee  of  the  estate  sold  for  the  parchaser,  from   the 

time  of  the  contract  «  «  •  •      154 

will  be  restrained  from  conveying  away  the  legal  estate  after 

a  bill  filed  .  .  .  .  «     196 

may  in  general  bring  his  action   at  law  although  his  bill  for 

specific  performance  be  dismissed  •  •  2l7 

will  be  relieved  where  he  has  conveyed  more  lands  than  were 

agreed  for^  where  and  where  not  •  •  •    275 

Tendor,  and  those  claiming  under  him,  must  make  good  a 
defective  conveyance,  in  what  cases  .  •      625 

See  Action.  Agrebmint.    Annuity.    At. 
TESTED  Copies.  Conveyance.  Purcha8M« 
Time,    Title.    Trustees. 
VOLUNTARY  CONVEYANCE, 

fraudulent  and  voluntary  conveyances  void  against  purcha- 

lers  •  .  •  •  551 

pnrchue  by  a  father,  in  the  name  of  his  cUldf  is  not  Tokui. 
tary  .  .  ,  .  541 

VOLUN- 
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VOLUNTARY  CONVEYANCE— (c(w<Jfitt«?.) 

a  conveyance  for  pajment  of  dt* b(s  is  voIunUry^  where,  and 

whtre  not  »  •  •  554 

ncftice   to  a  purchaser  of  a  fraudulent  or  Tolantary  con^ej. 

aoce,    is  immaterial,  where  he   has  a  confeyaoce  ib. 

may  becom«'  good  by  matter  ex  post  f ado  •  56  i 

what  if  a  fraudulent  or  Tolantary  settlement,  and  what  is  a 

good  consideration  .  • .  •  556, 56^ 

whether  consideration  ef  marriage  extendi  to  collaterals  561 

parel  evidence  is  admissible  in  support  of  a  deed  apparently 

voluntary  •  •  •  •  •  565 

purchaser  having  notice  of,-  caiunot  be  advised  to  complete        ib» 

and  a  speciOc'  performance  would    not  be   enforced 

.•against  him,   whether  he   bought  with  or  without 

>nbttce        ••  •  •  •  •     569 

•  whether  a  sped6c  performance  would  be  enforced  in  his 

favour  if  1ft  bought  with  notice,  qu.  •  56S 

will  be  aided  by  equity,  in  what  cases  •  •  568 

voluntary  settlor  will'  not  be  restrained  from  seliiug  the 

ettale  •  •  •  .  57S 

See  FaAVOULtwT  Cowtbyavce. 

WARD.    See  Guarauv. 

WAVER, 

by  parol  of  a  writtea  agreement  #  128,  134 

See  Opiiriov. 
WILL, 

mbtakcs  in  corrected,  where  evident  .  •         140,  o. 

unless  the  supplying  of  the  words  would  defeat  the  tes- 

tator*8  intention  •  •  •  •  ib* 

republication  of,  what  amounts  to         «  •  .163 

purchaser  cannot  require  a  will  to  be  proved  •  308 

terms  of  years  attendant  on  the  inheritance  will  not  pUS  by 

a  will  not  attested  according  to  the  statute  of  frauds  386 

and  where  the  inheritance  is  intended  to  pass,  but  does 

not,  the  term  shall  not  •  •  ib. 

See  Contract,    Rxgistbr, 
WITNESS, 

mty  look  at  a  paper  if  he  can  afterwards  swear  firom  nemory     9 

See  NoTfCR.    Pbrjury. 

THK  XKD. 
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